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Notices of Rulemaking and Proposed Rules
25101, Santa Fe, New Mexico, 87504-
5101, or phone (505) 476-7110.

Anyone wishing to present their views on
the proposed rules may appear in person at
the Hearing, or may send written comments
to the Board office.  Written comments must
be received by April 23, 2004 to allow time
for distribution to the Board members.
Individuals planning on testifying at the
hearing must provide copies of their testi-
mony also by April 23, 2004.

Copies of the agenda will be available 24
hours in advance of the meeting from the
Board office.

Disabled members of the public who wish
to attend the meeting or hearing and are in
need of reasonable accommodations for
their disabilities should contact the Board
office at (505) 476-7110, no later than April
30, 2004.

The reports may be reviewed at any
Protective Services county office.  County
office locations may be determined by call-
ing 505-827-8400 for location information.
The reports may be reviewed between 8:00
a.m. - 5:00 p.m. (MST) at the PS Director’s
Office, Room 254, In the P.E.R.A. building,
1120 Paseo De Peralta, Santa Fe, NM.
Copies of the reports may be purchased (for
the cost of copying) by contacting Mark
Ruttkay, Manager, CYFD-PS, P.O. Drawer
5160, Santa Fe, NM 87502-5160, or by call-
ing 505-827-8445.  Copies can also be
requested through the use of the New
Mexico relay system by calling 505-827-
7586.

NEW MEXICO BOARD OF
BARBERS AND 

COSMETOLOGISTS

Legal Notice

Notice is hereby given that the New Mexico
Board of Barbers & Cosmetologists will
convene a Rule Hearing to amend:
Title 16, Chapter 34, Part 1 Barbers and
Cosmetologists, General Provisions
Title 16, Chapter 34, Part 2 Barbers and
Cosmetologists, Licensing
Title 16, Chapter 34, Part 3 Barbers and
Cosmetologists, Examinations
Title 16, Chapter 34, Part 4 Barbers and
Cosmetologists, Special Licenses
Title 16, Chapter 34, Part 5 Barbers and
Cosmetologists, Regular Licenses
Title 16, Chapter 34, Part 6 Barbers and
Cosmetologists, Licensing By Reciprocity:
Credit For Out Of State Training
Title 16, Chapter 34, Part 7 Barbers and
Cosmetologists, Establishments and
Enterprises
Title 16, Chapter 34, Part 8 Barbers and
Cosmetologists, Schools
Title 16, Chapter 34, Part 9 Barbers and
Cosmetologists, Continuing Education
Title 16, Chapter 34, Part 10 Barbers and
Cosmetologists, Investigations and
Confidentiality
Title 16, Chapter 34, Part 11 Barbers and
Cosmetologists, Violations
Title 16, Chapter 34, Part 12 Barbers and
Cosmetologists, Record Keeping By The
Board Office
Title 16, Chapter 34, Part 13 Barbers and
Cosmetologists, Administrative Procedures
Title 16, Chapter 34, Part 14 Barbers and
Cosmetologists, Fees
Title 16, Chapter 34, Part 15 Barbers and
Cosmetologists, Administrative Penalties
And Fines
Title 16, Chapter 34, Part 16 Barbers and
Cosmetologists, Parental Responsibility Act
Compliance

This Hearing will be held at the State Bar of
New Mexico, 5121 Masthead NE,
Albuquerque, NM, on May 10, 2004 at
10:00 a.m.

Following the Rule Hearing the New
Mexico Board of Barbers and
Cosmetologists will convene a regular
meeting.  In addition to the open meeting,
the Board may go into Executive Session to
consider issuance, suspension, renewal, or
revocation of licenses.

Copies of the proposed rules are available
on request from the Board office, P. O. Box

NEW MEXICO
CHILDREN, YOUTH AND
FAMILIES DEPARTMENT

PROTECTIVE SERVICES DIVISION

NEW MEXICO
CHILDREN, YOUTH AND FAMILIES

DEPARTMENT

PROTECTIVE SERVICES DIVISION

NOTICE OF PUBLIC HEARING

Protective Services (PS) will hold a public
hearing in Albuquerque on Monday, April
19, 2004 from 1:00 p.m. to 3:00 p.m. at
CYFD-Sandia Room, 1031 Lamberton
Place, NE, Albuquerque, NM 87107 (call
505 841-7800 for directions). This hearing
will provide information regarding the
2005-2009 five year Title IV-B Child and
Family Services Plan and the 2004 Title XX
pre-expenditure report for Social Services.
The public is invited to attend to make com-
ment regarding CYFD administered child &
adult welfare programs.

The CYFD Lamberton building is accessi-
ble to people with disabilities.  Written
comments are provided the same weight as
comments received during the public hear-
ing.  Documents are available in different
formats to accommodate a particular dis-
ability.  Anyone seeking such assistance
must provide two weeks notice to receive
any written material in an alternative format
by calling 505-827-8400.  If assistance is
required to attend the hearing, please call
505-827-8400 to arrange accommodation.

NEW MEXICO 
DEPARTMENT OF

FINANCE AND
ADMINISTRATION

LOCAL GOVERNMENT DIVISION

Legal Notice of Enhanced 911 Rules and
Regulations Public Hearing

Local Government Division, Department of
Finance and Administration
Suite 203, Bataan Memorial Building
Santa Fe, New Mexico 87501

Date:  March 17, 2004
Release date:  For Immediate Release
Contact:  Bill Harris, Special Programs
Bureau E911 Project Manager (827-4992,
or 505-699-8911)
Reference:  New Mexico Enhanced 911
Public Rules and Regulations Hearing

Local Government Division, E911 Program
office will hold a public E911 Rules and
Regulations hearing on Thursday, May 6,
2004 from 9:30 to 11:00 a.m. at the
Department of Education, Mabry Hall, 300
Don Gaspar, Santa Fe, NM 87501.

The purpose of the public hearing is to
receive public comment on adoption of
the revised Enhanced 911 Rules and
Regulations (Title 10  Public Safety and
Law Enforcement, Chapter 6  Local
Government Law Enforcement Agencies,
Part 2  Enhanced 911 Requirements).
The ammendments add enhanced wireless
phase I and II requirements, and requires
PSAPS within the same county to consoli-
date within 12 months of adoption of these
rules and regulations.  This includes proce-
dures for justification of two PSAPS within
the same county and exempts the
Department of Public Safety and Native
American tribes and pueblos.  The proposed



ammendments can be found at:
www.state.nm.us/clients/dfa/files/lgd.

Copies of the proposed revised E911 rules
and regulations can be obtained at the
Department of Finance and Administration,
Local Government Division web site at:
www.state.nm.us/clients/dfa/files/lgd.
Interested individuals may testify at the
public rules and regulations hearing and/or
may submit written comments no later than
4:00 p.m., April 27, 2004, to Local
Government Division, Room 203, Bataan
Memorial Building, Santa Fe, New Mexico
87501, or email to
william.harris@state.nm.us.  All written
and oral testimony will be considered prior
to issuance of the final E911 rules and reg-
ulations.

If you are an individual with a disability
who is in need of a reader, amplifier, quali-
fied sign language interpreter, or any other
form of auxiliary aid or services to attend or
participate in the hearing or meeting, please
contact Bill Harris, Local Government
Division at. 505-827-4992 or 505-699-
8911.  The Department of Finance and
Administration requests at least ten (10)
working days advance notice to provide
requested alternative formats and/or special
accommodations.

Area Access Needs; Approval of Lease
Agreements for Commercial Activities on
Commission-owned Property; Disposition
of Richards Avenue Property; and Approval
of Transfer Documentation: Eagle Nest
Lake State Park.  There will also be a closed
Executive Session to discuss personnel, liti-
gation and land acquisitions as per 10-15-1
NMSA.

The Commission will open the following
rules for amendment or adoption:

*  Sections 19.31.8 NMAC, for 2005-2006
and 2006-2007; Upland Game Rule 19.31.5
NMAC, for 2004-2005; Waterfowl Rule
19.31.6, NMAC, for 2004-2005; Manner
and Method Rule 19.30.10, NMAC;
Boundary Rule 19.30.4, NMAC; Quality
Hunt Criteria and Areas Rule 19.30.7,
NMAC; and Private Land Elk License
Allocation Rule 19.30.5, NMAC, will be
opened for development of regulations to
Commission action.

A copy of the agenda or any of the affected
rules can be obtained from the Office of the
Director, New Mexico Department of Game
and Fish, P.O. Box 25112, Santa Fe, New
Mexico 87504.  This agenda is subject to
change up to 24 hours prior to the meeting.
Please contact the Director’s Office at (505)
476-8008, or the Department’s web site at
www.wildlife.state.nm.us for updated infor-
mation.

Margie Montoya
Family Planning Program, PHD, NMDOH
2040 S. Pacheco Street 2nd Floor, Santa Fe,
New Mexico 87505 
(505) 476-8875

If you are an individual with a disability
who is in need of a special assistance or
accommodations to attend or participate in
the hearing, please contact Genevieve Lujan
(505) 476-8882.  The Department requests
at least ten (10) days advance notice to pro-
vide requested special accommodations.
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NEW MEXICO GAME
COMMISSION

STATE GAME COMMISSION 
PUBLIC MEETING

AND RULEMAKING NOTICE

On Wednesday, April 7, 2004, beginning at
9:00 a.m. at New Mexico Western
University/Light Hall Auditorium, Silver
City, New Mexico   88062, the State Game
Commission will meet in Public Session to
consider action as appropriate on the fol-
lowing:  Game Commission Affirmation of
Otero Mesa Conservation; Department and
Interagency Mexican Wolf Management
Activities; Revised Fee Schedule for
Commercial Activities on Commission-
owned Properties; Concept to Enhance
Wildlife-associated Recreation
Opportunities; Shooting Preserve License
Application for Stout Preserve; Hunting
Regulation and Associated Rules
Development for Game Animals, Game
Birds, Quality Hunts, and Manner and
Method; Biennial Review of State-listed
Species; Gabriel Lopez Revocations;
Approval of FY 2003 Audit Report; 2004
Legislative Update Including FY 2005
Budget Allocation; Guide and Outfitter
Notice of Contemplated Action Request;
Alternatives to Resolve Marquez Wildlife

NEW MEXICO
DEPARTMENT OF HEALTH

PUBLIC HEALTH DIVISION

NOTICE OF PUBLIC HEARING

The New Mexico Department of Health will
hold a public hearing on 7.30.2 NMAC
“Title X Family Planning Services”.  The
Hearing will be held at 9:00 a.m. on Friday,
April 30, 2004, in the auditorium of the
Harold Runnels Building located at 1190 St.
Francis Drive, Santa Fe, New Mexico.

The public hearing will be conducted in
order to repeal the established Department
of Health’s regulation governing Title X
services. The intent is that all New Mexico
Title X clinic sites will utilize and abide by
the federal  “Program Guidelines For
Project Grants For Family Planning
Services” which the Department of Health’s
Regulation is based on. The federal
Guidelines are issued by the United States
Department of Health and Human Services,
Office of Population Affairs.    

Please submit any written comments
regarding the proposed action to the atten-
tion of:

NEW MEXICO PUBLIC
REGULATION 
COMMISSION

INSURANCE DIVISION

STATE OF NEW MEXICO
PUBLIC REGULATION 
COMMISSION
INSURANCE DIVISION

IN THE MATTER OF
AMENDING 13.11.2 NMAC,
DEFENSE COSTS 
AND DEDUCTIBLES  
WITHIN LIMITS         

NOTICE OF HEARING ON PRO-
POSED RULEMAKING AND PROCE-
DURAL ORDER

I.  SOLICITATION OF COMMENTS
The Superintendent of Insurance is issuing
this notice to provide an opportunity for
public comment and to create a record for a
decision on the proposed amendment of
13.11.2 NMAC, Defense Costs And
Deductibles Within Limits. The
Superintendent requests written and oral
comments from all interested persons and
entities on the proposed amendment.

All relevant and timely comments, includ-
ing data, views, or arguments, will be con-
sidered by the Superintendent.  In reaching
his decision, the Superintendent may take
into account information and ideas not con-
tained in the comments, providing that such
information or a writing containing the
nature and source of such information is
placed in the public file, and provided that
the fact of the Superintendent's reliance on
such information is noted in the order the
Superintendent ultimately issues.

II.  ORDER
IT IS THEREFORE ORDERED that this

DOCKET NO. 
04-00069-IN



Notice of Hearing on Proposed Rulemaking
and Procedural Order be issued.

IT IS FURTHER ORDERED that an infor-
mal public hearing be held on Wednesday,
May 12, 2004, at 9:30 a.m. in the Fourth
Floor Hearing Room of the P.E.R.A.
Building, corner of Paseo de Peralta and
Old Santa Fe Trail, Santa Fe, New Mexico
for the purpose of receiving oral public
comments including data, views, or argu-
ments on the proposed rule.  All interested
persons wishing to present testimony may
do so at the hearing.  Interested persons
should contact the Insurance Division ahead
of time to confirm the hearing date, time,
and place since hearings are occasionally
rescheduled.

IT IS FURTHER ORDERED that all inter-
ested parties may file written comments on
the proposed rule on or before Friday, May
7, 2004.  All relevant and timely comments,
including data, views, or arguments will be
considered by the Superintendent before
final action is taken in this proceeding.  An
original and two copies of written com-
ments must be filed with the Public
Regulation Commission’s Docketing
Office, P.O. Box 1269, Santa Fe, NM
87504-1269.  The docket number must
appear on each submittal.  If possible,
please also submit a diskette copy of written
comments to the Docketing Office or e-mail
a copy of written comments to
elizabeth.bustos@state.nm.us.  Comments
will be available for public inspection dur-
ing regular business hours in the Docketing
Office, Room 406, P.E.R.A. Building, cor-
ner of Paseo de Peralta and Old Santa Fe
Trail, Santa Fe, NM.

IT IS FURTHER ORDERED that the
Superintendent may require the submission
of additional information, make further
inquiries, and modify the dates and proce-
dures if necessary to provide for a fuller
record and a more efficient proceeding.

IT IS FURTHER ORDERED that Insurance
Division Staff shall cause a copy of this
Notice to be published once in the New
Mexico Register and once in the
Albuquerque Journal.  To obtain a copy of
the proposed rule: (1) send the docket num-
ber, rule name, and rule number to the
Public Regulation Commission’s Docketing
Office, P.O. Box 1269, Santa Fe, NM
87504-1269 along with a self-addressed
envelope and a check for $5.00 made
payable to the Public Regulation
Commission to cover the cost of copying
and postage; (2) call the Docketing Office at
505-827-4526 with the docket number, rule
name, and rule number (you will be billed
$5.00 to cover the cost of copying and

postage); or e-mail Elizabeth Bustos at eliz-
abeth.bustos@state.nm.us with the docket
number, rule name, and rule number (you
will receive a copy of the rule in Microsoft
WORD format by return e-mail at no
charge).  The proposed rule is also available
for inspection and copying during regular
business hours in the Public Regulation
Commission’s Docketing Office, Room
406, P.E.R.A. Building, corner of Paseo de
Peralta and Old Santa Fe Trail, Santa Fe,
NM.

III.  ADVISEMENTS
PLEASE BE ADVISED THAT the New
Mexico Lobbyist Regulation Act, NMSA
1978, Section 2-11-1 et seq., regulates lob-
bying activities before state agencies, offi-
cers, boards and commissions in rulemak-
ing and other policy-making proceedings.
A person is a lobbyist and must register with
the Secretary of State if the person is paid or
employed to do lobbying or the person rep-
resents an interest group and attempts to
influence a state agency, officer, board or
commission while it is engaged in any for-
mal process to adopt a rule, regulation, stan-
dard or policy of general application.  An
individual who appears for himself or her-
self is not a lobbyist and does not need to
register.  The law provides penalties for vio-
lations of its provisions.  For more informa-
tion and registration forms, contact the
Secretary of State’s Office, State Capitol
Building, Room 420, Santa Fe, NM 87503,
(505) 827-3600.

PLEASE BE ADVISED THAT individuals
with a disability who are in need of a read-
er, amplifier, qualified sign language inter-
preter, or any other form of auxiliary aid or
service to attend or participate in the hear-
ing, may contact Ann Echols, on or before
Friday, May 7, 2004, at (505) 827-4559.
Public documents associated with the hear-
ing can be provided in various accessible
forms for disabled individuals.  Requests
for summaries or other types of accessible
forms should also be addressed to Ms.
Echols.

DONE, this      day of                      2004.

NEW MEXICO PUBLIC REGULATION
COMMISSION

INSURANCE DIVISION

__________________

ERIC P. SERNA, Superintendent of
Insurance

NEW MEXICO PUBLIC
SCHOOL CAPITAL
OUTLAY COUNCIL

PUBLIC SCHOOL CAPITAL OUTLAY
COUNCIL

NOTICE OF PROPOSED 
RULEMAKING

The Public School Capital Outlay
Council ("Council") is scheduled to con-
sider the following rulemaking actions at
its May 12, 2004 meeting beginning at
9:00 a.m. in Room 317 of the State
Capitol, Santa Fe, New Mexico:
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There will be a public hearing regarding the proposed rules on May 5, 2004 at 10:00
a.m. at the State Capitol Building, Room 317, Santa Fe, New Mexico. The proposed
rules are posted on the Public School Facilities Authority’s website at www.nmschool-
buidlings.org) and have been disseminated to public school districts, charter schools,
and other interested parties.  Copies may also be obtained by contacting Lena
Archuleta, Public School Facilities Authority, 2019 Galisteo, Suite B-1, Santa Fe, NM,
87505 ((505) 988-5989); larchuleta@psfa.k12.nm.us).  Written comments regarding the
proposed rulemaking should be submitted to Ms. Archuleta at the addresses shown
above.  Comments may also be telefaxed to Ms. Archuleta at (505) 988-5933.  Written
comments must be submitted no later than 5:00 p.m. on May 5, 2004, however, sub-
mission of written comments as soon as possible is encouraged.

The Council will act on the proposed rules at a public meeting for which notice is given
in accordance with the Council’s Open Meetings Policy.  The agenda will be available
at least twenty-four hours prior to the meeting and may be obtained by contacting Ms.
Archuleta.  Notice of any changes regarding the date, time, and location of the Public
School Capital Outlay Council meeting will be provided in accordance with the
Council’s open meetings policy.  The agenda will also be mailed to public school dis-
tricts and charter schools. 

If you are an individual with a disability who is in need of a reader, amplifier, qualified
sign language interpreter, or any other form of auxiliary aid or service to attend or par-
ticipate in the hearing, please contact Lena Archuleta at (505) 988-5989 by April 28,
2004.  Public documents, including the agenda and minutes, can be provided in vari-
ous accessible forms.  Please contact Lena Archuleta if a summary or other type of
accessible form is needed.
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Rule Number Rule Name Proposed Action 
6.27.1 NMAC GENERAL PROVISIONS Amend rule 
6.27.2 NMAC APPLICATION AND 

GRANT PROCEDURES  
Repeal current rule 

6.27.2 NMAC PUBLIC SCHOOL 
FACILITIES AUTHORITY 

Adopt new rule 

6.27.3 NMAC POST-GRANT 
PROCEDURES 

Repeal current rule 

6.27.3 NMAC APPLICATION AND 
GRANT ASSISTANCE 
PROCEDURES 

Adopt new rule 

6.27.4 NMAC POST-GRANT 
PROCEDURES 

Adopt new rule 

6.27.40 NMAC DEFICIENCIES 
CORRECTION: GENERAL 
PROVISIONS AND 
PRIORITIZATION 
CRITERIA 

Amend and rename rule 
(proposed amendments 
will also incorporate 
Prioritization Criteria) 

6.27.41 NMAC PRIORITIZATION 
CRITERIA 

Repeal rule – provisions 
will be incorporated in 
6.27.40 NMAC 

6.27.42 NMAC DEFICIENCIES 
CORRECTION: 
MANAGEMENT AND 
OVERSIGHT 

Amend rule 

6.27.43 NMAC DEFICIENCIES 
CORRECTION: COUNCIL 
APPROVAL PROCEDURES 

Amend rule 

End of Notices and 
Proposed Rules Section



NEW MEXICO AGING AND
LONG-TERM SERVICES

DEPARTMENT

TITLE 9 HUMAN RIGHTS
CHAPTER 2 AGE
PART 21 CIVIL PENALTY
ASSESSMENTS BY THE STATE
LONG-TERM CARE OMBUDSMAN

9.2.21.1 ISSUING AGENCY:
Aging and Long-Term Services
Department.
[9.2.21.1 NMAC - N, 4/1/2004]

9.2.21.2 SCOPE: This rule
applies to the general public.
[9.2.21.2 NMAC - N, 4/1/2004]

9.2.21.3 S T A T U T O R Y
AUTHORITY: This rule is adopted pur-
suant to the terms of 42 U.S.C. Section
3058g(j), Sections 28-4-6(B), 28-17-5 and
28-17-19 NMSA 1978 and Laws 2004, Ch.
23, Sec. 6(E).
[9.2.21.3 NMAC - N, 4/1/2004]

9.2.21.4 D U R A T I O N :
Permanent.
[9.2.21.4 NMAC - N, 4/1/2004]

9.2.21.5 EFFECTIVE DATE:
April 1, 2004, unless a later date is cited in
the history note at the end of a section.
[9.2.21.5 NMAC - N, 4/1/2004]

9.2.21.6 OBJECTIVE: This
rule establishes a schedule of civil penalties
that will be imposed on persons or entities
that violate Section 28-17-19 NMSA 1978.
[9.2.21.6 NMAC - N, 4/1/2004]

9.2.21.7 DEFINITIONS: The
following terms are used in this rule:

A. “civil penalty assess-
ment” means a civil monetary penalty
imposed on a person or entity by the state
long-term care ombudsman pursuant to the
terms of Section 28-17-19 NMSA 1978 and
this rule;

B. “department” means
the aging and long-term services depart-
ment.  It is the state department charged,
among other things, with implementing the
requirements of the federal Older
Americans Act of 1965, as amended (42
U.S.C. Section 3001, et seq.);

C. “long-term care
ombudsman program” means the program
administered by the state long-term care
ombudsman; and

D. “state long-term care
ombudsman” means the office established

pursuant to the terms of 42 U.S.C. Section
3058g and Section 28-17-4 NMSA 1978 to,
among other things, identify, investigate
and resolve complaints that are made by, or
on behalf of, residents of long-term care
facilities and that relate to action, inaction
or decisions that may adversely affect the
health, safety, welfare or rights of the resi-
dents.
[9.2.21.7 NMAC - N, 4/1/2004]

9.2.21.8 WILLFUL INTER-
FERENCE WITH LONG-TERM CARE
OMBUDSMAN PROGRAM:

A. Any person or entity
that willfully interferes with the lawful
actions of the long-term care ombudsman
program shall be subjected to civil penalties
up to a maximum of $5,000 per occurrence
as follows:

(1) failing to allow an ombuds-
man immediate entry into a long-term care
facility:  $500 minimum per occurrence;

(2) imposing unreasonable time
limits or constraints on visiting a long-term
care facility or its residents or employees:
$500 minimum per occurrence;

(3) failing to provide an ombuds-
man, upon proper written request, immedi-
ate access to readily available medical, per-
sonal, financial or other nonmedical
records, including administrative records,
policies, procedures or documents that con-
cern, involve or pertain to a resident’s diet,
comfort, health, safety or welfare, but not
including internal quality assurance or risk
management reports:  $500 minimum per
occurrence;

(4) failing to provide an ombuds-
man, upon proper written request, access
within twenty-four hours to nonreadily
available medical, personal, financial or
other nonmedical records, including admin-
istrative records, policies, procedures or
documents that concern, involve or pertain
to a resident’s diet, comfort, health, safety
or welfare, but not including internal quali-
ty assurance or risk management reports:
$500 minimum per occurrence;

(5) failing to honor a legally-exe-
cuted HIPAA-compliant authorization form
from a resident or a resident’s surrogate
decision maker for release of records, or
failing to honor a written authorization form
signed by the state long-term care ombuds-
man or an ombudsman coordinator in accor-
dance with Section 28-17-13(B) NMSA
1978, or requiring redundant or legally-
unnecessary forms to be completed:  $500
minimum per occurrence;

(6) eavesdropping on any private
conversation between an ombudsman and a
resident or any other person:  $500 mini-
mum per occurrence;

(7) failing to provide a quiet pri-
vate place for an ombudsman to meet with a
resident or any other person:  $500 mini-
mum per occurrence;

(8) instructing a resident, employ-
ee or any other person not to file a com-
plaint with the long-term care ombudsman
program, or not to provide information to,
or otherwise cooperate with, the long-term
care ombudsman program:  $2,500 mini-
mum per occurrence;

(9) willfully concealing facts
from, or misrepresenting facts to, an
ombudsman:  $2,500 minimum per occur-
rence;

(10) failing to acknowledge and
act timely upon communications with an
ombudsman relating to an investigation:
$500 minimum per occurrence; and

(11) any other willful action that
interferes with the lawful actions of the
long-term care ombudsman program:  $250
minimum per occurrence.

B. Factors that will be
considered in imposing civil penalties
greater than the minimum amounts include,
but are not limited to, the following:

(1) whether the interference with
the long-term care ombudsman program
caused actual harm to any resident of the
facility;

(2) the number and amounts of
civil penalties that have been assessed
against a facility or its owners previously;
and

(3) whether the interference with
the long-term care ombudsman program
was based on a facility policy or a policy of
its owners (as opposed, for example, to an
isolated incident caused by a lower-level
employee).
[9.2.21.8 NMAC - N, 4/1/2004]

9.2.21.9 RETALIATION:
A. Any person or entity

that discriminates against, disciplines, or
retaliates against any resident, employee, or
other person for filing a complaint with the
long-term care ombudsman program, or for
providing information to, or otherwise
cooperating with, the long-term care
ombudsman program shall be subjected to
civil penalties up to a maximum of $10,000
per occurrence as follows:

(1) discharging a resident:
$10,000 per occurrence;

(2) withholding treatment to, or
medication from, a resident:  $2,500 mini-
mum per occurrence;

(3) isolating a resident or chang-
ing a resident’s room:  $1,000 minimum per
occurrence;

(4) restricting a resident’s ability
to communicate with others:  $1,000 mini-
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mum per occurrence;
(5) ignoring a resident’s request

for assistance or delaying response to a
request:  $1,000 minimum per occurrence;

(6) taking a resident’s property,
even if the property has no value:  $1,000
minimum per occurrence;

(7) terminating an employee of a
long-term care facility:  $10,000 per occur-
rence;

(8) suspending, demoting or tak-
ing any other action with monetary conse-
quences against an employee of a long-term
care facility:  $2,500 minimum per occur-
rence;

(9) barring a person from a facili-
ty:  $1,000 minimum per occurrence; and

(10) instituting any other discrim-
inatory, disciplinary or retaliatory action
against a resident, a resident’s family mem-
ber or other representative, an employee, or
any other person:  $500 minimum per
occurrence.

B. Factors that will be
considered in imposing civil penalties
greater than the minimum amounts include,
but are not limited to, the following:

(1) whether the discrimination,
discipline or retaliation caused actual harm
to any resident of the facility;

(2) the number and amounts of
civil penalties that have been assessed
against a facility or its owners previously;
and

(3) whether the discrimination,
discipline or retaliation was based on a
facility policy or a policy of its owners (as
opposed, for example, to an isolated inci-
dent caused by a lower-level employee).
[9.2.21.9 NMAC - N, 4/1/2004]

9.2.21.10 CIVIL PENALTY
ASSESSMENT:

A. Upon determining that
there has been a violation of Section 28-17-
19 NMSA 1978 and this rule, the state long-
term care ombudsman may deliver to the
person or entity charged with the violation a
notice of civil penalty assessment.  The
notice shall be delivered in person or by cer-
tified mail, return receipt requested.  The
notice shall include:

(1) the name and address of the
person or entity to whom the civil penalty
assessment is directed;

(2) the date of the civil penalty
assessment;

(3) the basis for the civil penalty
assessment;

(4) the amount of the civil penal-
ty assessment;

(5) the date the civil penalty
assessment is due for payment; and

(6) notice of the right to request a
hearing before the department to challenge
the civil penalty assessment.

B. Unless a hearing is
requested, the civil penalty assessment shall
be paid to the department within thirty (30)
calendar days from the date of the assess-
ment.  Payment shall be in the form of cash,
cashier’s check or money order.
[9.2.21.10 NMAC - N, 4/1/2004]

9.2.21.11 RECOVERY PRO-
HIBITED: No person or entity that has
been issued a civil penalty assessment shall
recover or attempt to recover the assessment
or any portion of it, directly or indirectly,
from any resident of a long-term care facil-
ity or from any person, insurer, governmen-
tal agency or other entity that may be
responsible for paying for the services ren-
dered to a resident of a facility.
[9.2.21.11 NMAC - N, 4/1/2004]

History of 9.2.21 NMAC: [RESERVED]

rule establishes a hearing procedure for a
person or entity to challenge a civil penalty
assessment that has been issued to it by the
state long-term care ombudsman pursuant
to the terms of Section 28-17-19 NMSA
1978 and applicable department regula-
tions.
[9.2.22.6 NMAC - N, 4/1/2004]

9.2.22.7 DEFINITIONS: The
following terms are used in this rule:

A. “assessed party”
means a person or entity that has been
issued a civil penalty assessment by the
state long-term care ombudsman;

B. “civil penalty assess-
ment” means a civil monetary penalty
imposed on a person or entity by the state
long-term care ombudsman pursuant to the
terms of Section 28-17-19 NMSA 1978 and
applicable department regulations;

C. “department” means
the aging and long-term services depart-
ment.  It is the state department charged,
among other things, with implementing the
requirements of the federal Older
Americans Act of 1965, as amended (42
U.S.C. Section 3001, et seq.);

D. “hearing officer”
means an impartial person designated by the
secretary to preside over proceedings under
this rule.  A hearing officer may be an
employee of the department (except for an
employee of the long-term care ombudsman
program), a policy advisory committee
member, or any other impartial person.  A
hearing officer may be, but is not required
to be, an attorney at law;

E. “long-term care
ombudsman program” means the program
administered by the state long-term care
ombudsman;

F. “parties” mean the
assessed party and the state long-term care
ombudsman;

G. “secretary” means the
secretary of the department; and

H. “state long-term care
ombudsman” means the office established
pursuant to the terms of 42 U.S.C. Section
3058g and Section 28-17-4 NMSA 1978 to,
among other things, identify, investigate
and resolve complaints that are made by, or
on behalf of, residents of long-term care
facilities and that relate to action, inaction
or decisions that may adversely affect the
health, safety, welfare or rights of the resi-
dents.
[9.2.22.7 NMAC - N, 4/1/2004]

9.2.22.8 REPRESENTATION:
A. A natural person may

appear as a party on his or her own behalf or
by an attorney licensed to practice law in
New Mexico.

B. The state long-term
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NEW MEXICO AGING AND
LONG-TERM SERVICES

DEPARTMENT

TITLE 9 HUMAN RIGHTS
CHAPTER 2 AGE
PART 22 HEARINGS TO
CHALLENGE CIVIL PENALTY
ASSESSMENTS BY THE STATE
LONG-TERM CARE OMBUDSMAN

9.2.22.1 ISSUING AGENCY:
Aging and Long-Term Services
Department.
[9.2.22.1 NMAC - N, 4/1/2004]

9.2.22.2 SCOPE: This rule
applies to the general public and governs
the hearings conducted by the aging and
long-term services department to address
civil penalties that have been assessed on
persons or entities by the state long-term
care ombudsman.  It does not govern other
hearings conducted by the department.
[9.2.22.2 NMAC - N, 4/1/2004]

9.2.22.3 S T A T U T O R Y
AUTHORITY: This rule is adopted pur-
suant to the terms of 42 U.S.C. Section
3058g(j), Sections 28-4-6(B), 28-17-5 and
28-17-19 NMSA 1978 and Laws 2004, Ch.
23, Sec. 6(E).
[9.2.22.3 NMAC - N, 4/1/2004]

9.2.22.4 D U R A T I O N :
Permanent.
[9.2.22.4 NMAC - N, 4/1/2004]

9.2.22.5 EFFECTIVE DATE:
April 1, 2004, unless a later date is cited in
the history note at the end of a section.
[9.2.22.5 NMAC - N, 4/1/2004]

9.2.22.6 OBJECTIVE: This



care ombudsman, corporations and other
legal entities may be represented by a duly
authorized officer or employee of the entity
or by an attorney licensed to practice law in
New Mexico.

C. An attorney for a party
must file an entry of appearance at least ten
(10) working days before the commence-
ment of any hearing.  The attorney of record
for a party shall be deemed to continue to be
the attorney of record until written notice of
withdrawal of representation is provided to
the hearing officer and the parties.
[9.9.22.8 NMAC - N, 4/1/2004]

9.2.22.9 REQUEST FOR
HEARING:

A. An assessed party may
request a hearing before the department.
The request for hearing shall be in writing
and received by the secretary no later than
ten (10) working days from the date that the
assessed party receives the civil penalty
assessment.  The request for hearing shall
include:

(1) the name and address of the
assessed party;

(2) a copy of the civil penalty
assessment;

(3) a brief statement of the factu-
al or legal bases upon which the assessed
party challenges the civil penalty assess-
ment; and

(4) a statement of the relief
requested.

B. The assessed party shall
send a copy of the request for hearing to the
state long-term care ombudsman.

C. The department shall
dismiss any request for hearing that is
untimely or fails to substantially comply
with the terms of this rule.
[9.2.22.9 NMAC - N, 4/1/2004]

9.2.22.10 APPOINTMENT OF
HEARING OFFICER: Within five (5)
working days of receipt of a timely request
for hearing, the secretary will appoint a
hearing officer and will send written notice
of the appointment to the parties.
[9.2.22.10 NMAC - N, 4/1/2004]

9.2.22.11 NOTICE OF HEAR-
ING AND TIME LIMITS FOR HOLD-
ING HEARING:

A. Within ten (10) work-
ing days of appointment, the hearing officer
will establish the date, time and place of the
hearing.  The hearing will be no more than
one hundred twenty (120) calendar days
from the date of the civil penalty assessment
unless the parties agree otherwise.

B. The hearing officer will
issue a notice of hearing at least thirty (30)
calendar days before the hearing date,
unless the parties agree to a shorter time-

frame.  The notice will be served on the par-
ties by certified mail, return receipt request-
ed.  At the discretion of the hearing officer,
the notice may be served by regular mail or
other appropriate means on any other per-
sons or entities that may have an interest in
the proceedings.

C. The notice of hearing
shall include:

(1) the name of the assessed
party;

(2) the name and address of the
state long-term care ombudsman;

(3) the time, date, place, and
nature of the hearing; and

(4) a statement of the legal
authority under which the hearing is to be
held.
[9.2.22.11 NMAC - N, 4/1/2004]

9.2.22.12 VENUE: Unless the
parties agree otherwise, the hearing will be
held in the county where the events alleged-
ly occurred that gave rise to the civil penal-
ty assessment or where the long-term care
facility in question is located.
[9.2.22.12 NMAC - N, 4/1/2004]

9.2.22.13 POWERS AND
DUTIES OF THE HEARING OFFI-
CER: The hearing officer shall have the
authority to:

A. preside over hearings;
B. assure that hearings are

properly recorded;
C. administer oaths and

affirmations to the witnesses;
D. issue subpoenas and

subpoenas duces tecum;
E. establish procedural

schedules;
F. rule on motions and

procedural requests;
G. require parties to attend

hearings, pre-hearing conferences and set-
tlement conferences;

H. require parties to pro-
duce for examination information or wit-
nesses under their control;

I. require parties to
express their positions on any issues in the
proceedings;

J. require parties to sub-
mit legal briefs on any issues in the pro-
ceedings;

K. examine witnesses, and
permit parties to examine witnesses;

L. determine the admissi-
bility of evidence;

M. take official notice of
any matter that is among the traditional mat-
ters of official or administrative notice in
accordance with the terms of this rule;

N. recess any hearing from
time to time;

O. regulate the course of

the proceedings and the conduct of any par-
ticipants;

P. take any action reason-
ably necessary to compel discovery or con-
trol the conduct of parties or witnesses;

Q. issue a recommended
decision on the merits of a case, including
findings of fact and conclusions of law;

R. approve settlements or
other pre-hearing or post-hearing disposi-
tions of cases by the parties, subject to final
approval by the secretary; and

S. take any other action
reasonably necessary to conclude the pro-
ceedings in a timely and fair manner.
[9.2.22.13 NMAC - N, 4/1/2004]

9.2.22.14 APPLICABILITY OF
RULES OF CIVIL PROCEDURE AND
RULES OF EVIDENCE: Although for-
mal rules of civil procedure and evidence do
not apply, the hearing officer may look to
the New Mexico rules of civil procedure
and the New Mexico rules of evidence for
guidance during the course of the proceed-
ings.  In addition, the hearing officer’s rec-
ommended decision and the secretary’s
final decision must be supported by a
residuum of legally competent evidence as
would support a verdict in a court of law.
[9.2.22.14 NMAC - N, 4/1/2004]

9.2.22.15 C O M M U N I C A -
TIONS WITH SECRETARY AND
HEARING OFFICER:

A. No party, representative
of a party, or other person shall communi-
cate off the record about the merits of a case
with the secretary or the hearing officer
unless the communication is in writing and
a copy is provided to all parties to the pro-
ceedings.

B. The secretary and the
hearing officer shall not communicate off
the record about the merits of a case with
any party, representative of a party, or other
person unless the communication is in writ-
ing and a copy is sent to all parties to the
proceedings.
[9.2.22.15 NMAC - N, 4/1/2004]

9.2.22.16 PRE-HEARING DIS-
CLOSURES AND DISCOVERY:

A. Upon written request of
any party, the hearing officer may require
parties to comply with reasonable discovery
requests.  Oral and written depositions are
prohibited except to preserve the testimony
of persons who are sick or elderly, or per-
sons who will not be able to attend the hear-
ing.

B. At least fifteen (15) cal-
endar days before the hearing, each party
shall file the following information with the
hearing officer and send copies to the other
parties:
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(1) the name of each witness that
the party will or may call at the hearing;

(2) a summary of the anticipated
direct testimony of each witness and, if the
testimony includes expert opinions, a list of
documents or other information that pro-
vides the bases for those opinions;

(3) an estimate of the length of
time for the direct testimony of each wit-
ness; and

(4) a list of exhibits that will or
may be offered into evidence at the hearing.
In addition, each party shall provide the
other parties, but not the hearing officer,
with copies of all exhibits that are identified
on the exhibit list but have not been provid-
ed previously.

C. Parties are encouraged
to enter into stipulations of fact to expedite
the hearing process.  Any stipulations must
be filed jointly with the hearing officer at
least ten (10) working days before the hear-
ing.
[9.2.22.16 NMAC - N, 4/1/2004]

9.2.22.17 SUBPOENAS:
A. Pursuant to Section 28-

17-19(C) NMSA 1978, upon the written
request of a party, the hearing officer may
issue subpoenas to compel attendance of
witnesses or production of records in con-
nection with proceedings before the depart-
ment.

B. In order to subpoena a
person who is not a party to the proceed-
ings, or an agent or representative of a party,
the party requesting the subpoena shall ten-
der witness fees and mileage to the person
subpoenaed in accordance with the terms of
Rule 1-045 NMRA.

C. The hearing officer
may condition a subpoena to permit the
inspection and copying of records upon the
party requesting the subpoena paying the
person subpoenaed the reasonable cost of
inspection and copying in advance.
[9.2.22.17 NMAC - N, 4/1/2004]

9.2.22.18 EVIDENCE AND
CONDUCT OF HEARING:

A. Hearings will be con-
ducted as follows:

(1) all hearings will be open to the
public, unless closing a hearing is necessary
to protect the privacy of any person who is
entitled to privacy protection under federal
or state law;

(2) only relevant and material evi-
dence is admissible at hearings.  Evidence
will be allowed if it is of a type commonly
relied upon by reasonably prudent persons
in the conduct of serious affairs;

(3) redundant evidence will be
excluded;

(4) witnesses shall be examined
orally, under oath or affirmation.  The par-

ties and the hearing officer shall have the
right to cross-examine witnesses; and

(5) the hearing officer may take
official notice of any matter that is among
the traditional matters of official or admin-
istrative notice, and may take official notice
of any matter that is within the department’s
specialized knowledge.  The hearing officer
shall inform the parties of any matters offi-
cially noticed, and shall afford the parties an
opportunity to contest any such matters.

B. The burden of persua-
sion at the hearing shall be on the state long-
term care ombudsman, which must prove its
case by a preponderance of the evidence
unless the case involves allegations of
fraud.  In cases involving allegations of
fraud, the state long-term care ombudsman
must prove its case by clear and convincing
evidence.

C. At the hearing, the state
long-term care ombudsman shall present its
evidence first.  If the assessed party wishes
to present evidence, it shall proceed second.
Thereafter, only the state long-term care
ombudsman may present rebuttal evidence.
Rebuttal evidence shall be confined to the
issues raised in the assessed party's presen-
tation of evidence.  Each party will be given
an opportunity to offer a final oral or writ-
ten argument without additional presenta-
tion of evidence.
[9.2.22.18 NMAC - N, 4/1/2004]

9.2.22.19 RECORD OF HEAR-
ING:

A. Unless a hearing is
stenographically recorded and the hearing
officer orders otherwise, all hearings shall
be recorded electronically by audio or
audio-video.  Any party desiring a copy of
the audio or audio-video shall make a writ-
ten request to the hearing officer and shall
pay the cost of preparing a copy.

B. No later than five (5)
working days before a hearing, a party may
request that the hearing be stenographically
recorded at the cost of the requesting party.
The request shall be in writing to the hear-
ing officer and shall certify that the party
has hired a certified court reporter and made
all necessary arrangements for the court
reporter to perform his or her job.  In addi-
tion, the requesting party shall arrange for
the court reporter to deliver two (2) copies
of the completed hearing transcript to the
hearing officer.  A court reporter’s transcrip-
tion becomes official when certified by the
hearing officer.  The requesting party shall
pay the court reporter’s fees, including any
costs associated with providing the copies
of the completed hearing transcript to the
hearing officer.

C. Record.  The record in a
hearing shall consist of the following:

(1) the civil penalty assessment;

(2) the assessed party’s request
for hearing;

(3) the notice of appointment of
the hearing officer;

(4) the notice of hearing;
(5) all pleadings and orders;
(6) any written information

requested by the hearing officer and provid-
ed to him or her by the parties before the
hearing;

(7) all exhibits;
(8) all stipulations;
(9) all statement of matters offi-

cially noticed by the hearing officer;
(10) the electronic audio or audio-

video recording, or the court reporter’s writ-
ten transcription of the hearing prepared in
accordance with this rule;

(11) the hearing officer’s recom-
mended decision;

(12) any motions for reconsidera-
tion and rulings thereon; and

(13) the secretary’s final decision.
[9.2.22.19 NMAC - N, 4/1/2004]

9.2.22.20 HEARING OFFI-
CER’S RECOMMENDED DECISION:

A. The hearing officer
shall present a written recommended deci-
sion to the secretary after the close of the
hearing, and shall send copies to the parties.
The recommended decision shall be based
solely on the record and shall include pro-
posed findings of fact and conclusions of
law.

B. Any motions for recon-
sideration shall be submitted to the hearing
officer within five (5) working days from
the date of service of the hearing officer’s
recommended decision.  Such motions shall
be decided without a hearing unless the
hearing officer orders otherwise.
[9.2.22.20 NMAC - N, 4/1/2004]

9.2.22.21 S E C R E T A R Y ’ S
FINAL DECISION:

A. The secretary shall
issue a final written decision within ten (10)
working days of the receipt of the hearing
officer's recommended decision or ruling on
a motion for reconsideration.  Based upon
the evidence in the record, the secretary
may affirm, reverse or modify the hearing
officer’s recommended decision as modi-
fied by any subsequent rulings of the hear-
ing officer.  The secretary’s final decision
shall inform the parties of their right to seek
judicial review.

B. The secretary shall send
copies of the final decision to the parties by
certified mail, return receipt requested.

C. When the secretary’s
final decision affirms a civil penalty assess-
ment by the state long-term care ombuds-
man, the assessed party shall pay the civil
penalty to the department within thirty (30)
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calendar days from the date of the decision.
Payment shall be in the form of cash,
cashier’s check or money order.
[9.2.22.21 NMAC - N, 4/1/2004]

9.2.22.22 APPEAL: A person
who is aggrieved by the secretary’s final
decision may appeal to the district court in
accordance with the provisions of Section
39-3-1.1 NMSA 1978 and Rule 1-074
NMRA.  The date of filing of the secretary’s
final decision starts the time limit for
appeal.
[9.2.22.22 NMAC - N, 4/1/2004]

9.2.22.23 NO AUTOMATIC
STAY PENDING JUDICIAL REVIEW:
The filing of a notice of appeal shall not
stay the enforcement of the secretary’s final
decision.  Upon a showing of substantial
hardship and irreparable harm, the secretary
may grant a stay of the final decision pend-
ing appeal.  The district court may also
grant a stay in accordance with the provi-
sions of Rule 1-074 NMRA.
[9.2.22.23 NMAC - N, 4/1/2004]

9.2.22.24 ENFORCEMENT OF
ORDERS AND PAYMENT IN
DEFAULT: Whenever an assessed party is
in default of a civil penalty assessment, the
state long-term care ombudsman may file
an action in district court solely for the pur-
pose of entry of judgment and enforcement
of the civil penalty.  The district court shall
accept the civil penalty assessment without
reviewing the basis for it and shall enter an
appropriate judgment or order to enforce the
civil penalty assessment.
[9.2.22.24 NMAC - N, 4/1/2004]

History of 9.2.22 NMAC: [RESERVED]

(2) out of state ………. [$250.00]
$325.00
[16.30.3.11 NMAC - Rp 16 NMAC 30.3.11,
9/6/2001; A, 9/15/2003; A, 4/15/2004]

16.30.3.13 RENEWAL OF AN
EXPIRED CERTIFICATE:

[A. In the event a registrant
fails to timely renew his or her certificate,
the registrant shall be required to pay to the
board both the annual fee and a late fee.
The late fee shall be fifty dollars ($50.00)
for the first late month (January), after
which the late fee shall equal one (1) year’s
registration fee (one hundred twenty-five
dollars ($125.00) for out-of-state registrants
and seventy-five dollars ($75.00) for in-
state residents)

B. In no event shall the
annual fee and the late fee exceed twice the
regular renewal fee for each year the regis-
trant remains in default, for a period not to
exceed three (3) years, after which time an
expired certificate becomes inactive.

C. The former registrant
shall complete continuing education
requirements as stated in paragraph 7 of
Subsection B of 16.30.3.11 NMAC.  At the
board’s discretion, the former registrant
may be required to present evidence to the
board of continued proficiency, complete
additional requirements, and appear person-
ally before the board in order that the board
may determine whether to renew the lapsed
certificate.]

A. A registrant whose
license has expired for no more than one (1)
month shall be required to pay the registra-
tion fee and a late fee of fifty ($50) dollars.

B. A reinstatement appli-
cant whose license has been expired for
more than one (1) month shall be required
to:

(1) pay a registration fee and a
penalty equal to one (1) year’s registration
fee for each year expired but in no case shall
the penalty exceed three times the annual
registration fee;

(2) submit a signed and notarized
reinstatement affidavit; and

(3) complete continuing educa-
tion requirements as stated in Paragraph (7)
of Subsection B of 16.30.3.11 NMAC; at
the board’s discretion, the former registrant
may be required to present evidence to the
board of continued proficiency, complete
additional requirements, and appear person-
ally before the board in order that the board
may determine whether to renew the lapsed
certificate.
[16.30.3.13 NMAC - Rp 16 NMAC
30.3.11.3, 9/6/2001; A, 9/15/2002; A,
4/15/2004]

NEW MEXICO OFFICE OF
THE STATE AUDITOR

NOTICE:

The Office of the State Auditor is repealing
2.2.2 NMAC, Requirements for
Contracting and Conducting Audits of
Agencies effective March 31, 2004.  2.2.2
NMAC will be replaced with 2.2.2 NMAC,
Requirements for Contracting and
Conducting Audit of Agencies, which will
become effective March 31, 2004.
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EXAMINERS FOR 

ARCHITECTS

Explanatory paragraph:  This is an amend-
ment to 16.30.3 NMAC, Sections 11 and
13, effective April 15, 2004.  Paragraphs (1)
and (2) of Subsection A of 16.30.3.11, were
amended to increase renewal fees.

16.30.3.11 R E G I S T R AT I O N
RENEWAL:

A. Fees: Renewal fees are
paid biennially in even-numbered years.
New registrations occurring in a non-
renewal year shall be prorated on a yearly
basis and shall expire on December 31st of
that odd-numbered year.  The fees for two
(2) years are:

(1) in state
…………….[$150.00] $225.00

NEW MEXICO OFFICE OF
THE STATE AUDITOR

TITLE 2 PUBLIC FINANCE
CHAPTER 2 AUDITS OF GOV-
ERNMENTAL ENTITIES
PART 2 REQUIREMENTS
FOR CONTRACTING AND CON-
DUCTING AUDITS OF AGENCIES

2.2.2.1 ISSUING AGENCY:
Office of the State Auditor, 2113 Warner
Circle, Santa Fe, NM  87505-5499
[2.2.2.1 NMAC - Rp 2.2.2.1 NMAC, 3-31-
04]

2.2.2.2 SCOPE: Agencies as
defined by the Audit Act and independent
public accountants interested in conducting
financial and compliance audits of agencies
of the state of New Mexico.
[2.2.2.2 NMAC - Rp 2.2.2.2 NMAC, 3-31-
04]

2.2.2.3 S T A T U T O R Y
AUTHORITY: The Audit Act Section 12-
6-12, requires the state auditor to promul-
gate reasonable regulations necessary to
carry out the duties of his office, including
regulations required for conducting audits
in accordance with auditing standards gen-
erally accepted in the United States of
America.  The regulations become effective
upon filing in accordance with the State
Rules Act (Chapter 14, Article 4 NMSA
1978).  The Audit Act (12-6-1 through 12-6-
14, NMSA 1978) provides the state auditor
with authority to conduct financial and
compliance audits in accordance with gov-
ernmental auditing, accounting and finan-
cial reporting standards, local, state and fed-
eral laws, rules, and regulations.  The Audit
Act also gives the state auditor the authori-
ty to perform special audits of the financial
affairs and transactions of an agency, in
whole or in part, in situations deemed nec-
essary.
[2.2.2.3 NMAC - Rp 2.2.2.3 NMAC, 3-31-
04]

2.2.2.4 D U R A T I O N :



Permanent
[2.2.2.4 NMAC - Rp 2.2.2.4 NMAC, 3-31-
04]

2.2.2.5 EFFECTIVE DATE:
March 31, 2004, unless a later date is cited
at the end of a section.
[2.2.2.5 NMAC - Rp 2.2.2.5 NMAC, 3-31-
04]

2.2.2.6 OBJECTIVE: The
objective is to establish procedures and
requirements for the contracting and con-
ducting of state governmental audits in the
state of New Mexico.
[2.2.2.6 NMAC - Rp 2 2.2.6 NMAC, 3-31-
04]

2.2.2.7 DEFINITIONS:
A. "Agency" means any

department, institution, board, bureau,
court, commission, district or committee of
the government of the state, including dis-
trict courts, magistrate or metropolitan
courts, district attorneys and charitable
institutions for which appropriations are
made by the legislature; any political subdi-
vision of the state, created under either gen-
eral or special act, that receives or expends
public money from whatever source
derived, including counties, county institu-
tions, boards, bureaus or commissions;
municipalities; drainage, conservancy, irri-
gation or other special districts; and school
districts; any entity or instrumentality of the
state specifically provided for by law,
including the New Mexico finance authori-
ty, the New Mexico mortgage finance
authority, the New Mexico lottery authority
and every office or officer of any entity list-
ed in Subsections A through C of Section
12-6-2, NMSA 1978.

B. "Auditor" means state
auditor or independent public accountant

C. "AICPA" means
American institute of certified public
accountants

D. "CHE" means commis-
sion on higher education

E. "CFR" means code of
federal regulations

F. "CPE" means continu-
ing professional education

G. "COSO" means com-
mittee on sponsoring organizations of tread-
way commission

H. "DFA" means depart-
ment of finance and administration

I. "FCD" means financial
control division of the department of
finance and administration

J. "FDIC" means federal
deposit insurance corporation

K "FDS" means financial
data schedule

L. "GAAP" means

accounting principles generally accepted in
the United States of America

M. "GAGAS" means gen-
erally accepted governmental auditing stan-
dards

N. "GASB" means gov-
ernmental accounting standards board

O. "GAAS" means audit-
ing standards generally accepted in the
United States of America

P. "GSD" means general
services department

Q. "HUD" means U.S.
department of housing and urban develop-
ment 

R. "IPA" means independ-
ent public accountant 

S. "IRC" means internal
revenue code

T. "NCUSIF" means
national credit union shares insurance fund 

U. "NMAC" means New
Mexico administrative code 

V. "NMSA" means New
Mexico statutes annotated

W. "Office" means office
of the state auditor

X. "OMB" means office of
management and budget

Y. "PED" means public
education department

Z. "PHA" means public
housing authority

AA. "REAC" means real
estate assessment center

BB. "REC" means regional
education cooperative

CC. "RSI" means required
supplemental information

DD. "State auditor" means
the elected state auditor of the state of New
Mexico, personnel of his office designated
by him or independent auditors designated
by him

EE. "SAS" means statement
on auditing standards

FF. "UFRS" means uniform
financial reporting standards

GG. "U.S. GAO" means U.
S. general accounting office
[2.2.2.7 NMAC - Rp 2.2.2.7 NMAC, 3-31-
04]

2.2.2.8 THE AUDIT CON-
TRACT:

A. Section 12-6-3, NMSA
1978, (Annual and Special Audits) man-
dates that:  (1) the financial affairs of every
agency be thoroughly examined and audited
each year by the state auditor, personnel of
his office designated by him, or by inde-
pendent auditors approved by him; (2) the
comprehensive annual financial report for
the state be thoroughly examined and audit-
ed each year by the state auditor, personnel
of his office designated by him or by inde-

pendent auditors approved by him; (3) the
audits be conducted in accordance with gen-
erally accepted auditing standards and rules
issued by the state auditor.  Section 12-6-14
NMSA 1978 (Contract Audits) states that
“the state auditor shall notify each agency
designated for audit by an independent
auditor, and the agency shall enter into a
contract with an independent auditor of its
choice in accordance with procedures pre-
scribed by rules of the state auditor; provid-
ed, however that an agency subject to over-
sight by the state public education depart-
ment or the commission on higher educa-
tion shall receive approval from its over-
sight agency prior to submitting a recom-
mendation for an independent auditor of its
choice.  The state auditor may select the
auditor for an agency that has not submitted
a recommendation within sixty days of noti-
fication by the state auditor to contract for
the year being audited, and the agency
being audited shall pay the cost of the audit.
Each contract for auditing entered into
between an agency and an independent
auditor shall be approved in writing by the
state auditor.  Payment of public funds may
not be made to an independent auditor
unless a contract is entered into and
approved as provided in this section.”
Section 61-28B-13, the 1999 Public
Accountancy Act states, “A firm must hold
a permit issued pursuant to the provisions of
the 1999 Public Accountancy Act [61-28B-
1 to 61-28B-29 NMSA 1978] in order to
provide attest services.”  Only firms that are
registered and in good standing with the
board shall audit financial statements.  IPAs
shall submit a firm profile to the State
Auditor.  Firms are required to notify the
state auditor of changes to the firm profile
as information becomes available.  The
state auditor shall approve contracts only
with IPAs who have submitted a complete
and correct firm profile and who have
complied with all the requirements of this
rule including:

(1) Section 2.2.2.14 NMAC, con-
tinuing education and quality control
requirements;

(2) Subsection I of 2.2.2.8
NMAC, independence requirements; and

(3) For an IPA who has previous-
ly audited agencies under this rule, they
must have previously complied in the past
with:

(a) Section 2.2.2.9 NMAC, report
due dates; and

(b) Section 2.2.2.13 NMAC,
review of audit reports and working papers.

B. The state auditor shall
notify each agency, in writing, whether the
audit is to be conducted by the state auditor
or an IPA. 

C. If the audit is to be con-
ducted by an IPA, the agency shall comply
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with the following procedures to obtain
audit services:

(1) The agency shall identify all
elements or services to be solicited upon
receipt of notification, and request quota-
tions or proposals for each identifiable ele-
ment:

(a) financial statement audit;
(b) federal single audit;
(c) financial statement prepara-

tion;
(d) GASB 34 and 35 implementa-

tion; and
(e) other (i.e., housing authority,

charter school, foundations and other com-
ponent units).

(2) Audit services costing no
more than $20,000 (excluding gross
receipts tax) should be considered small
purchases.  The agency is encouraged to
obtain no fewer than three written or oral
quotations to be recorded and placed in the
procurement file.  A multi-year proposal
(not to exceed three years) exceeding
$20,000 for all three years is not considered
a small purchase.

(3) For audit services costing
over $20,000 (excluding gross receipts
tax), the agency shall seek competitive
sealed proposals and contract for audit serv-
ices in accordance with the Procurement
Code (13-1-1 to 13-1-199 NMSA 1978);
New Mexico general services department
(GSD) rule 1.4.1 NMAC, Procurement
Code Regulations, if applicable; and New
Mexico department of finance and adminis-
tration (DFA) rule 2.40.2 NMAC,
Governing the Approval of Contracts for
the Purchase of Professional Services.  In
addition, if the agency intends to allocate a
portion of the audit cost to federal funds as
direct or indirect charges, the agency should
comply with procurement requirements
stated in the federal office of management
and budget's, Uniform Administrative
Requirements for Grants and Cooperative
Agreements to State and Local
Governments, (OMB A-102 Common
Rule).  Institutions of higher education and
state and local hospitals should comply with
procurement standards stated in OMB
Circular A-110, Uniform Administrative
Requirements for Grants and Agreements
with Institutions of Higher Education,
Hospitals and Other Non-Profit
Organizations.

(4) In accordance with Section
13-1-150 NMSA 1978 (Multi-term
Contracts), the agency may, and is strongly
encouraged to, request a multi-year propos-
al to provide services, not to exceed a term
of three years including all extensions and
renewals.  The term of the contract shall be
one-year with the option to extend for two
successive one-year terms at the same
price, terms and conditions as stated on

the original proposal.  Exercising the
option to extend must be by mutual agree-
ment of the parties to the contract and with
the approval of the state auditor.  In the
event that either of the parties to the con-
tract elects not to extend or the state auditor
disapproves the recommendation for renew-
al, the agency shall use the procedures in
Paragraphs (2) and (3) of Subsection C of
2.2.2.8 NMAC to solicit services.

(5) The agency shall evaluate all
competitive sealed proposals or quotations
received pursuant to Paragraphs (2) and (3)
of Subsection C of 2.2.2.8 NMAC using a
two-step evaluation process, preferably exe-
cuted by a selection committee.  Members
of component units such as charter schools,
housing authorities, etc., should be included
in the IPA selection process.  Each IPA shall
initially be evaluated on the basis of experi-
ence and qualifications.  After the initial top
three selections, the IPAs shall be evaluated
on the basis of cost.  The agency shall use
the evaluation form attached to this rule as
Appendix B to document this process.

(6) After completing the evalua-
tions for each IPA, and making the IPA
selection, each agency shall submit the
information listed below to the state auditor
on or before May 31, together with its IPA
recommendation.  (Agencies with a fiscal
year end other than June 30 must use a due
date 30 days before the end of the fiscal
year).

(a) A cover letter indicating the
name of the firm being recommended, the
oversight agency approval signature, and an
indication of whether the proposal is “annu-
al” or “multi-year”;

(b) The fully completed and
signed evaluation form for the IPA being
recommended.  If you are in year 2 or 3 of
a multi-year proposal, submit a copy of part
II of the evaluation form from the previous
year; and

(c) A list of professional services
contracts the agency had with any IPA on
the state auditor’s approved list during the
previous calendar year.

(d) Agencies that are subject to
the oversight of the state public education
department (PED) or the commission on
higher education (CHE) have the additional
requirement of submitting their IPA recom-
mendation to PED or CHE for approval
prior to submitting their recommendation to
the state auditor (Section 12-6-14, NMSA
1978).  An agency may use the sample
cover letter in Appendix A to document the
required oversight agency approval.

(7) The state auditor may notify
the appropriate oversight agency when an
agency has failed to submit a timely auditor
recommendation.

(8) If the agency fails to make a
recommendation by the deadline, the state

auditor may conduct the audit.
(9) Per Section 12-6-14,

NMSA1978, “The state auditor may select
the auditor for an agency that has not sub-
mitted a recommendation within sixty days
of notification by the state auditor to con-
tract for the year being audited, and the
agency being audited shall pay the cost of
the audit."

(10) The agency shall retain all
procurement documentation, including
completed evaluation forms, for three years. 

(11) In the event the agency's rec-
ommendation is not approved by the state
auditor, the state auditor will promptly com-
municate the decision, including the rea-
son(s) for disapproval, to the agency, at
which time the agency shall promptly sub-
mit a different recommendation.  This
process will continue until the state auditor
approves a recommendation.  During this
process, whenever a recommendation is not
approved, the agency may petition the state
auditor, within 15 days or prior to June 1,
(whichever comes first) for reconsideration,
wherein the petitioner presents evidence in
support of its recommendation.  The state
auditor will set the time and place for an
informal administrative hearing in a timely
manner with consideration given the peti-
tioner's circumstances.

D. The state auditor will
use discretion and may not approve:

(1) an audit contract recommen-
dations that does not serve the best interest
of the public or the agency because of one
or more of the following reasons:

(a) lack of experience of the IPA;
(b) the IPA has conducted the

audit of the same agency for six consecutive
years.  The IPA shall not conduct the agency
audit for a two-year period after conducting
the agency audit for a period of six consec-
utive years;

(c) lack of competence or staff
availability;

(d) circumstances that may cause
untimely delivery of the audit report;

(e) unreasonably high or low cost
to the agency;

(f) terms in the proposed contract
that the state auditor considers to be unfa-
vorable, unfair, unreasonable, or unneces-
sary;

(g) lack of compliance with the
Procurement Code or this rule; or

(h) any other reason determined
by the state auditor to be in the best interest
of the state of New Mexico;

(2) audit contract recommenda-
tions of an IPA that has:

(a) breached a prior-year contract;
(b) failed to deliver an audit

report on time;
(c) failed to comply with state

laws or regulations of the state auditor;
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(d) performed nonaudit services
for an agency without prior approval of the
state auditor;

(e) performed nonaudit services
under a separate contract for services that
may be disallowed by GAGAS independ-
ence standards.  (See Subsection I of 2.2.2.8
of NMAC);

(f) failed to respond, in an accept-
able manner, to an audit report or working
paper review;

(g) indicated a lack of independ-
ence in fact or appearance;

(h) failed to cooperate in provid-
ing prior-year working papers to successor
IPAs;

(i) has not adhered to external
quality control review standards as defined
by GAGAS and Subsections B and C of
2.2.2.14 NMAC; or

(j) otherwise, in the opinion of the
state auditor, shown himself or herself to be
unfit to be awarded a contract;

(3) any audit which the state audi-
tor decides to perform himself or with con-
tracted IPAs [consistent with the October 6,
1993 stipulated order Vigil v. King No. SF
92-1487(C)], and pursuant to Section 12-6-
3 NMSA 1978 (Annual and Special Audits),
even if previously designated an agency for
audit by an IPA.

E. The state auditor shall
provide audit contract forms which must be
used by the agency.  Only forms provided
by the state auditor will be accepted and
shall:

(1) be completed and returned
with the number of required copies within
fifteen (15) calendar days as stated in the
approval letter of IPA selection;

(2) bear original signatures;
(3) have the IPA's combined

reporting system (CRS) number verified by
the taxation and revenue department (TRD)
for all state agencies whose contracts are
approved through DFA's contracts office,
prior to submission to the state auditor; and

(4) include the amount for each
portion of the audit which covers the ele-
ments or services as well as the portion of
the audit which covers federal funds.

F. The IPA shall maintain
professional liability insurance covering
any error or omission committed during the
term of the contract.  The IPA shall provide
proof of such insurance to the state auditor
with the firm profile.  The amount main-
tained should be commensurate with risk
assumed.  The IPA must provide to the state
auditor, prior to expiration, updated insur-
ance information.

G. A breach of any terms
of the contract shall be grounds for immedi-
ate termination of the contract.  The
injured party may seek damages for such
breach from the offending party.  Any

IPA who knowingly makes false statements,
assurances, or disclosures will be disquali-
fied from conducting audits of agencies in
New Mexico.

H. The IPA shall notify the
agency and the state auditor, in writing, of
any changes in staff assigned to perform the
audit.  The IPA must update the firm profile
to reflect the staffing changes.  The IPA
shall not subcontract any portion of the
services to be performed under the audit
contract without the prior written
approval of the state auditor.  The IPA may
subcontract only with IPAs who have sub-
mitted a completed and approved firm pro-
file to the state auditor as required in
Subsection A of 2.2.2.8 NMAC.  The audit
contract shall specify subcontractor respon-
sibility, who will sign the report(s), and how
the subcontractor will be paid.

I. Government Auditing
Standard 2003 Revision general standard
related to independence is:  "In all matters
relating to the audit work, the audit organi-
zation and the individual auditor, whether
government or public, should be free both
in fact and appearance from personal,
external, and organizational impair-
ments to independence."  (GAGAS 3.03)
The standard describes two overarching
principles an audit organization must con-
sider before agreeing to perform nonaudit
services in order to avoid situations that
could lead reasonable third parties with
knowledge of the relevant facts and circum-
stances to conclude that the auditor is not
independent in conducting audits.  Audit
organizations should not provide nonaudit
services that involve performing manage-
ment functions or making management
decisions and they should not audit their
own work or provide nonaudit services in
situations where the nonaudit services are
significant/material to the subject matter of
the audit.  (GAGAS 3.13)

(1) The GAGAS Amendment No.
3, Independence, was implemented early
by the state auditor and applied to all New
Mexico audits covered by the Audit Act
effective for fiscal years ending June 30,
2002, and thereafter.

(2) This standard places responsi-
bility on each auditor and the audit organi-
zation to maintain independence so that
opinions, conclusions, judgments, and rec-
ommendations will be impartial and will be
viewed as impartial by knowledgeable third
parties.  The following is substantially an
excerpt from the AICPA fact sheet summa-
rizing the key provision of the new GAGAS
standards.

(a) The state auditor will not
approve any contract for nonaudit services
to be provided by the same IPA who per-
forms the agency’s annual audit for the fol-
lowing services:  maintaining or preparing

the audited agency’s basic accounting
records; taking responsibility for basic
financial or other records that the audit
organization will audit; posting transactions
(whether coded or not coded) to the
agency’s financial records or to other
records that subsequently provide data to
the agency’s financial records; recommend-
ing a single individual for a specific posi-
tion; conducting an executive search or a
recruiting program for the audited agency;
and operating or supervising the operation
of the agency’s information technology sys-
tem; or preparing indirect cost proposals or
cost allocation plans.

(b) Consideration and perform-
ance of nonaudit services that do not violate
the two overarching principles shall be doc-
umented by the audit firm in accordance
with the requirements of GAGAS 3.17.  See
also the GAO, Government Auditing
Standards Answers to Independence
Standard Questions, Question 46, that
requires documentation of the safeguards
when an audit firm prepares the trial bal-
ance, financial statements and notes and
then also performs the audit.

(c) The state auditor may approve
a contract for the following “nonroutine”
nonaudit services to be provided by the
same IPA who performs the agency’s annu-
al audit in circumstances where the two
overarching principles (above) are not
violated and the seven required safe-
guards are met.   Safeguard (1) requires the
IPA to document its consideration of the
nonaudit service, and document its rationale
that providing the nonaudit service does not
violate the two overarching principles.
Safeguard (2) requires the IPA to establish
and document an understanding with the
audited agency regarding the objectives,
scope of work, and product or deliverables
of the nonaudit service, before performing
the nonaudit services.  The IPA should also
document an understanding with manage-
ment that management is responsible for the
substantive outcomes of the work.
Safeguard (3) requires the IPA to preclude
personnel who provided the nonaudit serv-
ices from planning, conducting, or review-
ing audit work related to the nonaudit serv-
ice.  (There is an exemption from this safe-
guard when the nonaudit services are the
preparation of a trial balance, draft state-
ments, and notes from appropriate books
and records that balance, per Question 46 of
the GAO, Government Auditing Standards
Answers to Independence Standard
Questions).  Safeguard (4) precludes the
IPA from reducing the scope and extent of
the audit work beyond the level that would
be appropriate if the nonaudit work was per-
formed by another unrelated party.
Safeguard (5) requires the IPA’s quality
control system for compliance with inde-
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pendence requirements to include policies
and procedures to assure consideration of
the effect on the ongoing, planned, and
future audits when deciding whether to pro-
vide nonaudit services and a requirement to
have the understanding with management
of the audited agency documented.  The
understanding should be communicated to
management in writing.  Documentation
must specify management’s responsibility
for the nonaudit service, management’s
qualifications to conduct the required over-
sight, and that management’s responsibili-
ties were performed.  Safeguard (6) requires
that in cases where nonaudit services by
their nature impair the audit organization’s
ability to meet either or both of the overar-
ching principles for certain types of audit
work, the audit organization should com-
municate to management of the audited
agency, before performing the nonaudit
service, that the audit organization would
not be able to perform subsequent audit
work related to the subject matter of the
nonaudit service.  Safeguard (7) requires
that for audits selected in the peer review,
all related nonaudit services should be iden-
tified to the audit organization’s peer
reviewer and the related safeguard docu-
mentation made available for peer review.

(i) Basic accounting
services that may be allowed: (a) preparing
draft financial statements based on manage-
ment’s chart of accounts and trial balance
and any adjusting, correcting, and closing
entries that have been approved by manage-
ment; preparing draft notes to the financial
statements based on information deter-
mined and approved by management; (b)
preparing a trial balance based on manage-
ment’s chart of accounts; (c) maintaining
depreciation schedules for which manage-
ment has determined the method of depreci-
ation, rate of depreciation, and salvage
value of the asset; and/or (d) proposing
adjusting and correcting entries that are
identified during the audit so long as man-
agement makes the decision on accepting
the entries.

(ii) Payroll services that
may be allowed are:  (a) computing pay
amounts for the agency’s employees based
on agency maintained and approved time
records, salaries or pay rates, and deduc-
tions from pay; (b) generating unsigned
payroll checks; and (c) transmitting client
approved payroll to a financial institution
provided management has approved the
transmission and limited the financial insti-
tution to make payments only to previously
approved individuals.

(iii) Preparing routine
tax filings in accordance with federal tax
laws and rules and regulations may be
allowed.

(iv) Human resource

services that may be allowed to assist man-
agement in its evaluation of potential candi-
dates are limited to activities such as: (a)
serving on an evaluation panel to review
applications; and (b) interviewing candi-
dates to provide input to management in
arriving at a listing of best qualified appli-
cants to be provided to management.

(v) Providing informa-
tion technology services may be allowed if
limited to services such as advising on sys-
tem design, system installation, and system
security if management acknowledges
responsibility for the design, installation,
and internal control over the agency’s sys-
tem and does not rely on the auditor’s work
as the primary basis for determining:  (a)
whether to implement a new system; (b) the
adequacy of the new system design; (c) the
adequacy of major design changes to an
existing system; or (d) the adequacy of the
system to comply with regulatory or other
requirements.

(vi) Providing appraisal
or valuation services may be allowed if lim-
ited to services such as:  (a) reviewing the
work of the agency or a specialist employed
by the agency where the agency or special-
ist provides the primary support for the bal-
ances recorded in financial statements or
other information that will be audited; or (b)
valuing an agency’s pension, other post-
employment benefit, or similar liabilities
provided management has determined and
taken responsibility for all significant
assumptions and data.

(vii) Contracts for gath-
ering and reporting unverified external or
third-party data to aid legislative and
administrative decision-making may be
allowed.

(viii) Services advising
an agency regarding its performance of
internal control self-assessments may be
allowed.

(ix) Services assisting a
legislative body by developing questions
for use at a hearing may be allowed.

(3) The IPA shall provide with the
annual firm profile a list of all contracts
(except for the annual financial and compli-
ance audit of the agency) entered into with
any New Mexico governmental agency.
The list should include the following infor-
mation for special audits, or nonaudit serv-
ices provided during the preceding calendar
year:  contract date; contract amount; and a
description of the services provided. 

(4) In accordance with Section
12-6-12, NMSA 1978, the agency and IPA
shall not enter into any financial, special
audit or any other nonaudit service contract
without the prior written approval of the
state auditor.  The contract fee, start and
completion date and scope of services to be
performed should be included when submit-

ting nonaudit service contracts to the state
auditor for approval.  The agency and IPA
must provide the state auditor with a copy
of any report generated.

J. The state auditor will
approve progress and final payments as fol-
lows:

(1) Section 12-6-14, NMSA 1978
(Contract Audits) provides that state auditor
may approve progress payments on the
basis of evidence of the percentage of audit
work completed as of the date of the request
for partial payment.

(2) Progress payments up to 79%
do not require state auditor approval, pro-
viding the agency certifies receipt of servic-
es.  If requested by the state auditor, the
agency shall provide a copy of the approved
progress billing(s).  Progress payments
from 80% to 90% do require state auditor
approval after being approved by the
agency.

(3) The state auditor may allow
only the first 50% of progress payments to
be made without state auditor approval for
an IPA whose previous audits were submit-
ted after the due date specified in
Subsection A of 2.2.2.9 NMAC.

(4) Section 12-6-14, NMSA 1978
(Contract Audits), provides that final pay-
ment under an audit contract may be made
by the agency to the IPA only after the state
auditor has stated, in writing, that the audit
has been conducted in a competent manner
in accordance with contract provisions and
this rule.  The state auditor's determination
with respect to final payment shall be stated
in the letter accompanying the release of the
report to the agency.  Final payment to the
IPA by the agency prior to review and
release of the audit report by the state audi-
tor is considered a violation of Section 12-
6-14 B, NMSA 1978, and this rule and will
be reported as an audit finding of the
agency.  Violation of this statute may sub-
ject the auditor to removal from the list of
approved auditors.

(5) Section 12-6-14, 1978 NMSA
(Contract Audits) also provides that “no
payment of public funds may be made to an
independent auditor unless a contract is
entered into and approved.”

K. Financial statements:
(1) The financial statements pre-

sented in audit reports shall be prepared
from the agency's books of record and con-
tain amounts rounded to the nearest dol-
lar.

(2) The financial statements are
the responsibility of the agency.  The
agency shall maintain adequate account-
ing records, prepare financial statements in
accordance with accounting principles gen-
erally accepted in the United States of
America, and provide complete, accurate,
and timely information to the IPA as
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requested to meet the deadline imposed in
Subsection A of 2.2.2.9 NMAC.

(3) If there are differences
between the financial statements and the
books, the IPA should provide the adjusting
entries to the agency to reconcile the report
to the books.

(4) If the IPA prepared the finan-
cial statements, in conformance with
Subsection I of 2.2.2.8 NMAC for manage-
ment’s review and approval, including doc-
umenting the safeguards as required by
GAGAS 3.17, the fact that the auditor pre-
pared the financial statements must be dis-
closed in the concluding paragraphs of the
audit findings and recommendations section
of the audit report; however, this is not a
finding.  As indicated in the GAO,
Government Auditing Standards Answers
to Independence Standard Questions,
Question 46, “Maintaining the audited
entity’s books and records is the respon-
sibility of its management.  Accordingly,
management is responsible for ensuring that
these books and records adequately support
the preparation of financial statements in
accordance with generally accepted
accounting principles and that records are
current and in balance.”

L. Working papers:
(1) The working papers are to be

retained for a minimum of three years from
the date shown on the opinion letter of the
audit report, or longer if requested by the
federal oversight or cognizant agency or the
state auditor.  The state auditor shall have
access to the working papers at the discre-
tion of the state auditor.

(2) When requested by the state
auditor, all working papers or clear legible
copies shall be delivered to the state auditor.

(3) The working papers of a pred-
ecessor IPA are to be made available to a
successor IPA in accordance with SAS No.
84.  Any costs incurred will be borne by the
requestor.  If the successor IPA finds that the
predecessor IPA’s working papers do not
comply with applicable auditing standards
and this rule, or do not support financial
data presented in the audit report, the suc-
cessor IPA shall notify the state auditor in
writing specifying all deficiencies.  If the
state auditor determines that the nature of
deficiencies noted are of such significance
to deem that the audit was not performed in
accordance with auditing or accounting
standards generally accepted in the United
States of America and related laws, rules
and regulations and this rule, any of the fol-
lowing actions may be taken:

(a) the state auditor may require
the predecessor IPA to correct its working
papers and reissue the audit report to the
agency, federal oversight or cognizant
agency and any others receiving copies;

(b) the state auditor may deny or

limit the issuance of future audit contracts;
and/or

(c) the state auditor may refer the
predecessor IPA to the New Mexico public
accountancy board for possible licensure
action.

M. Auditor communica-
tion:

(1) The Government Auditing
Standards 2003 Revision Sections 4.6
through 4.13 provide guidance regarding
auditor communication requirements in
financial audits performed in accordance
with GAGAS.  GAGAS broadens the par-
ties with whom auditors must communicate
during the planning stages of the audit.
Section 4.6 states “Auditors should commu-
nicate information regarding the nature,
timing, and extend of planned testing and
reporting and the level of assurance provid-
ed to officials of the audited entity and to
the individuals contracting for or
requesting the audit.”  Auditors should
specifically communicate this information
during the planning stages of a financial
audit:

(a) any potential restriction of the
auditors’ report;

(b) the nature of any additional
testing of compliance and internal control
required by laws and regulations or other-
wise requested like:

(i) planned testing of
compliance with applicable state and feder-
al laws and regulations shown in
Subsections H and I of 2.2.2.10 NMAC;

(ii) planned tests of
compliance with laws, regulations, and
internal control related to single audit
requirements that exceed the minimum
GAGAS requirements (GAGAS 4.12); or

(iii) any agreed upon
procedures [for example the HUD require-
ment for a separate attestation engagement
required in Subparagraph (c) of Paragraph
(5) of Subsection B of 2.2.2.12 NMAC.

(c) The communication should
explain whether the auditors are planning
on providing opinions on compliance with
laws and regulations and internal control
over financial reporting.  Such tests are not
usually sufficient in scope to opine on com-
pliance or internal control over financial
reporting, but contribute to the evidence
supporting the auditors’ opinion on the
financial statements.

(d) To fulfill these communica-
tion requirements, IPAs shall prepare a
written and dated engagement letter dur-
ing the planning stage of a financial audit,
addressed to the appropriate officials of the
agency, keeping a photocopy of the signed
letter as part of the audit documentation
(GAGAS 4.07).  The appropriate officials
of the agency may include:

(i) the head of the audit-

ed entity;
(ii) the audit committee

or board of directors or equivalent oversight
body; and

(iii) the individual who
possesses a sufficient level of authority and
responsibility for the financial reporting
process, such as the chief financial officer.
(GAGAS 4.08)

(e) In situations where auditors
are performing the audit under a contract
with a party other than the officials of the
audited entity, or pursuant to a third party
request, auditors should also communicate
with the individuals contracting for or
requesting the audit, such as contracting
officials or members or staff of legislative
committees.  (GAGAS 4.09)

(2) Within 10 days of the entrance
conference, the IPA shall submit to the state
auditor a copy of the signed and dated
engagement letter and a list of client pre-
pared documents with expected delivery
dates, which will facilitate meeting the audit
due date in Subsection A of 2.2.2.9 NMAC.

(3) All communication with man-
agement and the agency oversight officials
regarding any instances of noncompliance
and/or internal control weaknesses must be
communicated in writing.  The auditor
should obtain responses in writing to facil-
itate effective communication.  Any
instances of noncompliance and/or internal
weaknesses that are not eliminated after
clear communication with management
must be included as findings per Section 12-
6-5, NMSA 1978.  Separate management
letter comments shall not be used as a sub-
stitute for such findings. 

(4) Financial control division
mandates that each state agency, with the
help of its independent auditor, identify a
schedule of deliverables and agree to mile-
stones for the audit to ensure that the
agency’s books and records are ready and
available for audit and the auditor delivers
services on time.  The sixty days to the audit
deadline will be based on the schedule of
deliverables and milestones; however, the
deadline cannot extend beyond December
15.  Once the agency and auditor have cer-
tified to the financial control division of the
department of finance and administration
that the agency’s books and records are
ready and available for audit, if the auditor
or agency find that the scheduled audit
deliverables or agreed upon milestones are
not accomplished timely and there is a pos-
sibility the audit report will be late, the
auditor or agency shall immediately write a
dated letter to the state auditor describing
the problems.  The financial control divi-
sion of the department of finance adminis-
tration must be sent a photocopy of the let-
ter.

N. Amendment of any of
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the contract provisions will be made upon
forms used in the normal course of business
by the agency.  Delivery dates are not sub-
ject to amendment.  Work performed
beyond the original proposed work, such as
preparation of:  financial statements, for
management's review and approval; sup-
porting schedules; or special procedures,
shall be allowed only in compliance with
the auditor independence requirements of
Subsection I of 2.2.2.8 NMAC and will be
negotiated and compensated only upon
amendment of the original contract if they
were not specifically included in the origi-
nal contract.  All amendments must be
approved by the state auditor.  The audit
engagement letter shall not be interpreted as
amending the contract.  No fee contingen-
cies will be included in the engagement let-
ter.  The original contract and the contract
amendments approved by the state auditor
constitute the entire agreement.  Any
amendments to the contract must be in
compliance with the New Mexico
Procurement Code, Sections 13-1-1 to 13-1-
199, NMSA 1978.

O. The state auditor may
terminate an audit to be performed by an
IPA after determining that the audit has
been unduly delayed or for any other reason
and perform the audit entirely or partially
with IPAs contracted by him [consistent
with the October 6, 1993, stipulated order
Vigil v. King No. SF 92-1487(C)].  The
notice of termination of the contract will be
in writing.
[2.2.2.8 NMAC - Rp 2.2.2.8 NMAC, 3-31-
04]

2.2.2.9 REPORT DUE
DATES:

A. The auditor shall deliv-
er the annual audit report to the state auditor
on or before the date specified in the audit
contract.  If a due date falls on a weekend or
holiday, the audit report is due the following
workday.  If the report is mailed to the state
auditor, it should be post marked no later
than the due date to be considered filed
timely.  The state auditor will grant no
extensions of time to deliver the audit
reports.  If a copy of the dated signed
engagement letter has not been submitted to
the state auditor, the audit report will not be
accepted.  If a copy of the signed manage-
ment representation letter does not accom-
pany the audit report, it will not be accepted
by the office.  As soon as the auditor
becomes aware that an agency’s financial
records are incomplete or require adjust-
ment that will make the audit report late, the
auditor shall notify the state auditor of the
situation in writing.  The office will then
notify the appropriate oversight agency.  At
the time the audit report is due, if the
agency’s financial records are still incom-

plete or require significant adjustment,
the auditor shall issue the audit report
with the appropriate opinion rendered,
no later than the due date specified by
this rule.  The auditor shall not allow the
agency additional time to complete its
accounting function when such an
allowance will cause the audit to be late.
The IPA or agency may consult the state
auditor regarding the opinion to be ren-
dered, but such a discussion should occur
no later than the date the audit report is due.
It is not the responsibility of the auditor  to
go beyond the scope of auditing standards
generally accepted in the United States of
America, or the audit report due date, to
assure an unqualified opinion.

(1) The audit report due dates are
as follows:

(a) regional education coopera-
tives, cooperative educational services and
independent housing authorities
September 30;

(b) hospitals  October 15;
(c) school districts, counties, and

higher education  November 15;
(d) municipalities, special dis-

tricts, and local workforce investment
boards  December 1;

(e) councils of governments
December 15;

(f) state agency reports are due no
later than 60 days after the financial control
division of the department of finance and
administration provides the state auditor
with notice that the agency’s books and
records are ready and available for audit.
The financial control division mandates that
each agency, with the help of its independ-
ent auditor, identify a schedule of audit
deliverables and agree to milestones for the
audit to ensure that the agency’s books and
records are ready and available for audit and
the auditor delivers services on time.  The
sixty days to the audit deadline will be
based on the schedule of deliverables and
milestones; however, the deadline cannot
extend beyond December 15.  (Section 12-
6-3 C, NMSA 1978 as amended by House
Bill 219)

(g) Agencies with a fiscal year-
end other than June 30 must submit the
audit report no more than 5 months after
the fiscal year-end; and

(h) separate audit reports (if
applicable) for component units (e.g., hous-
ing authorities, charter schools, hospitals,
foundations, etc.) are due the same date the
primary government’s audit report is
due.

(2) Audit reports for agencies that
have submitted auditor recommendations
after the due dates specified above, will be
due 30 days after the auditor recommenda-
tion has been approved by the state auditor.

(3) If an audit report is not deliv-

ered on time to the state auditor, the auditor
must include this instance of noncompli-
ance with the Subsection A of 2.2.2.9
NMAC as an audit finding in the audit
report.  The finding should be reported as an
instance of noncompliance in the agency’s
internal controls over financial reporting.

B. As in any contract, both
parties can and are encouraged to negotiate
a delivery date prior to the regulated due
date specified in Subsection A of 2.2.2.9
NMAC.  No delivery date, however, may
exceed the “no later than” due date speci-
fied in Subsection A of 2.2.2.9 NMAC.

C. All audit reports must
be paginated.  The IPA shall deliver to the
state auditor one of the following finalized
versions of the report: a hard copy; an e-
mail copy; or the required number of copies
indicated in the audit contract on or before
the delivery due date.  Unfinished reports
will not satisfy this requirement.  Along
with the audit report the IPA shall submit to
the state auditor a copy of the management
representation letter (SAS AU 333) with a
copy of the “passed audit adjustments”
attached.  See Paragraph (2) of Subsection
K of 2.2.2.10 NMAC for further explana-
tion of the “passed audit adjustments.”  If a
hardcopy or an e-mail copy is submitted,
once the state auditor has accepted it, the
required number of hardcopies must be
received by the state auditor before the
release of the audit report.  The IPA shall
deliver to the agency, the number of copies
of the audit report indicated in the audit
contract only after the state auditor has offi-
cially released the audit report.  Release of
the audit report to the agency prior to it
being officially released by the state auditor
will result in an audit finding.  Every mem-
ber of the agency’s governing authority
shall receive a copy of the audit report.

D. The agency and IPA
may agree to a contract provision that
unjustified failure to meet delivery require-
ments by either party to the contract may
result in liability for a specified amount of
liquidated damages from the offending
party.

E. IPAs are encouraged to
deliver completed audit reports before the
due date to facilitate the review process per-
formed by the state auditor.
[2.2.2.9 NMAC - Rp 2.2.2.9 NMAC, 3-31-
04]

2.2.2.10 GENERAL CRITE-
RIA:

A. Audit scope:
(1) The audit shall cover the

whole reporting agency, the primary gov-
ernment and any component units of the pri-
mary government. 

(a) Entities must be included as
component units within the financial state-
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ments of the primary government, if the pri-
mary government is financially accountable
for the entity (GASB 14 paragraph 10) or if
the nature and significance of the entity to
the primary government warrants inclusion
(GASB 39 paragraphs 5 and 6).   The pri-
mary government and/or its auditors must
determine whether an operation is a compo-
nent unit of the primary government, as
defined by GASB Statements No. 14 and
No. 39.  The flowchart at GASB 14 para-
graph 132 is helpful.  All agencies that meet
the criteria of GASB 14 or GASB 39 to be
a component unit of the primary govern-
ment must be included in the financial
reports of the primary government by
discrete presentation unless otherwise
approved by the state auditor.
Exceptions may occur when an agency
requires presentation other than discrete.
An exemption must be requested by the
agency, in writing, from the state auditor in
order to present a component unit as other
than a discrete component unit.  The request
for exemption must include evidence sup-
porting the request.  The approval of the
state auditor for the exemption is required
prior to issuing the report.  Discrete presen-
tation entails reporting component unit
financial data in a column(s) separate from
the financial data of the primary govern-
ment.  (GASB 14 paragraphs 44 through
50).

(b) If a primary government has
no component units that fact should be dis-
closed in the summary of significant
accounting policies description of the
reporting entity.

(c) The state auditor requires
the component unit(s) to be audited by
the same auditor who audits the primary
government.  Requests for exemption from
this requirement must be submitted by the
agency to the state auditor in writing.  If the
request to use a different auditor for the
component unit is approved, the following
requirements must be met:

(i) the primary auditor
must agree to use the information from the
work of the component unit auditor;

(ii) the component unit
auditor selected must appear on the office of
the state auditor list of eligible independent
public accountants;

(iii) the bid and auditor
selection processes must comply with the
requirements of this rule;

(iv) the office of the
state auditor standard contract form must be
used;

(v) all component unit
findings must be disclosed in the primary
government’s audit report; and

(vi) any separately
issued component unit audit report must be
submitted to the state auditor for the review

process described in 2.2.2.13 NMAC.
(d) The level of planning materi-

ality required by the state auditor for com-
ponent units is at the individual fund
level.  College and university component
units have a different materiality level.  See
Paragraph (3) of Subsection E of 2.2.2.12
NMAC.

(e) Supplemental information (SI)
pertaining to component units included in
the scope of the audit and therefore the
auditor opinion (as allowed by SAS 98) are:

(i) component unit fund
financial statements and related combining
statements for agencies that have imple-
mented GASB 34, if separately issued
financial statements of the component units
are not available (AAG-SLV 3.20); and

(ii) individual fund
budget comparison schedules if separately
issued financial statements are not avail-
able, when a legally adopted budget exists
for a fund.  The office interprets a “legally
adopted budget” to exist any time an entity
receives federal funds, state funds, or any
other “appropriated” funds;

(2) Audits of state and local gov-
ernmental agencies shall be comprised of a
financial and compliance audit of the state-
ments and schedules shown below.

(a) For agencies that have imple-
mented GASB Statement 34, the level of
planning materiality required by the state
auditor is at the individual fund level.  The
state auditor requires that the budget com-
parison statements be audited and be includ-
ed as part of the basic financial statements
whenever possible and consistent with
GASB 34 footnote 53 and AAG-SLV 11.13.
The scope of the audit includes the follow-
ing statements and schedules which the
auditor is required to audit and give an opin-
ion on:

(b) The basic financial statements
consisting of:

(i) the government-
wide financial statements;

(ii) fund financial state-
ments;

(iii) budget comparison
statements (for only the general fund and
major special revenue funds when the budg-
et information is available on the same fund
structure basis as the GAAP fund structure);
and

(iv) notes to the finan-
cial statements.

(c) The auditor must audit the fol-
lowing required supplemental information,
if applicable, and include it in the auditor’s
opinion (AAG-SLV 14.51).  RSI budgetary
comparison schedules for the general fund
and major special revenue fund data pre-
sented on a fund, organization, or program
structure basis because the budgetary infor-
mation is not available on the GAAP fund

structure basis for those funds (Proposed
Statement of GASB Budgetary
Comparison Schedules-Perspective
Differences an amendment of GASB
Statement No. 34).

(d) The auditor must audit the fol-
lowing supplemental information if applica-
ble and include it in the auditor’s opinion:

(i) component unit fund
financial statements and related combining
statements (if there are no separately issued
financial statements on the component unit
per AAG-SLV 3.20);

(ii) combining financial
statements; and

(iii) individual fund
budget comparison statements for remain-
ing funds that have a legally adopted budg-
et (including major funds other than gen-
eral fund and special revenue funds, non-
major governmental funds, and propri-
etary funds) that did not appear as basic
financial statement budget comparisons for
the general fund or major special revenue
funds, or as required supplemental informa-
tion (RSI) as described above.  

(e) The auditor should apply cer-
tain limited procedures to the following RSI
(if applicable) and report deficiencies in, or
the omission of, required information in
accordance with the requirements of SAS
AU 558.06:

(i) The management
discussion and analysis (MD&A);

(ii) RSI data required
by GASB Statements 25 and 27 regarding
pension plans and postemployment health-
care plans administered by defined benefit
pension plans; and

(iii) schedules derived
from asset management systems (GASB 34
paragraphs 132 and 133).

B. House Joint Memorial
24 (Pertaining to GASB Statements 34
and 35) of the Forty-Fifth Legislature -
First Session 2001:

(1) “Whereas, the governmental
accounting and standards board has adopted
Statements 34 and 35, which effectively
change governmental accounting for all
governmental agencies in New Mexico; and

(2) Whereas Statements 34 and 35
change the format and contents of govern-
ment financial statements and also include a
government’s infrastructure that may now
be depreciated; and

(3) Whereas, the American
Institute of Certified Public Accountants
will be forthcoming with an audit guideline
that will compel certified public account-
ants to render an adverse opinion on an
audit of the financial statements of an
agency that does not fully implement
Statements 34 and 35 within established
staggered timelines; and

(4) Whereas, the federal govern-
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ment uses the audits of government agen-
cies as one of several criteria to evaluate
fund proposals submitted by government
agencies; and

(5) Whereas, investment firms,
banks and other investors use audits of gov-
ernment agencies to assess a bond rating
and interest and ultimately to decide
whether to invest in state, county, municipal
or other governmental indebtness, and

(6) NOW, THEREFORE, BE IT
RESOLVED BY THE LEGISLATURE OF
THE STATE OF NEW MEXICO that all
state agencies, state oversight agencies,
school districts, colleges and universities
and any other agencies that receive govern-
mental funds take action to institute the
Governmental Accounting Standards Board
Statements 34 and 35 to ensure timely and
accurate implementation; and

(7) BE IT FURTHER
RESOLVED that a copy of this memorial
be transmitted to the state auditor for distri-
bution to all government agencies.”

C. Legislation regarding
budget adjustment requests (BARs) pre-
vents or restricts many budget transfers or
increases.  The IPA shall satisfy himself that
these restrictions are not being violated by
direct payment or other unauthorized trans-
fers.

D. Legislation can desig-
nate a fund as reverting or non-reverting.
The IPA must review the law which appro-
priated funds to the agency to confirm
whether any unexpended, unencumbered
balance of a specific appropriation must be
reverted, and to whom.  The law will also
indicate the deadline for the required rever-
sion.  Appropriate audit procedures must be
performed to determine compliance with
the law and accuracy of the related liability
account balances due to other funds, gov-
ernmental agencies, or both.  The financial
statements and the accompanying notes
should fully disclose the reverting versus
non-reverting nature of an appropriation.
The financial statements must disclose the
specific legislation that makes a fund or
appropriation non-reverting.  If non-revert-
ing appropriations are commingled with
reverting appropriations, the notes to the
financial statements must disclose the meth-
ods and amounts used to calculate rever-
sions.  For more information regarding state
agency reversions see Subsection A of
2.2.2.12 NMAC and the DFA White Paper
“Calculating Reversions to the State
General Fund.”

E. Governmental auditing,
accounting and financial reporting stan-
dards:  The audits shall be conducted in
accordance with:

(1) Generally Accepted
Government Auditing Standards (GAGAS)
issued by the U.S. general accounting

office, latest edition and amendments;
(2) Codification of Statements on

Auditing Standards (SAS) issued by the
AICPA, latest edition (see Appendix D);

(3) OMB Circular A-133, Audits
of States, Local Governments and Non-
Profit Organizations (June 2003 revision)
which raised the threshold for Single Audit
from $300,000 to $500,000 of federal
expenditures;

(4) SOP 98-3, Audits of States,
Local Governments, and Not-for-Profit
Organizations Receiving Federal Awards,
latest edition;

(5) AICPA Audit and Accounting
Guide, Audits of State and Local
Governmental Units (GASB 34 Edition),
issued September 1, 2002;

(6) 2.2.2 NMAC, Requirements
for Contracting and Conducting Audits of
Agencies, latest edition.

F. The financial state-
ments and notes to the financial statements
shall be prepared in accordance with
accounting principles generally accepted in
the United States of America.
Governmental accounting principles are
identified in the Codification of
Governmental Accounting and Financial
Reporting Standard (GASB), latest edition
(see Appendix C).  Auditors shall follow
interpretations, technical bulletins, concept
statements issued by GASB and other appli-
cable pronouncements issued by the finan-
cial accounting standards board (FASB).

G. IPAs who perform gov-
ernment audits are expected to maintain
professional libraries with current editions
of the above publications.  The audit guides
published by practitioners publishing com-
pany (PPC) are practice aides only and are
not considered to be authoritative.

H. State compliance:  An
IPA shall identify significant state statutes
and rules and regulations applicable to the
governmental agency under audit and per-
form tests of compliance.  In addition to
those significant state statutes, rules and
regulations identified by the IPA, the fol-
lowing state statutes and constitutional pro-
visions will be tested:

(1) Procurement Code (13-1-1 to
13-1-199 NMSA 1978);

(2) Per Diem and Mileage Act
(10-8-1 to 10-8-8 NMSA 1978);

(3) Personnel Act (10-9-1 to 10-9-
25 NMSA 1978);

(4) Public Money Act (6-10-1 to
6-10-63 NMSA 1978);

(5) Public School Finance (22-8-1
to 22-8-42 NMSA 1978);

(6) Investment of Public Money
(6-8-1 to 6-8-21 NMSA 1978);

(7) Public Employees Retirement
Act (10-11-1 to 10-11-38 NMSA 1978);

(8) Educational Retirement Act

(22-11-1 to 22-11-45 NMSA 1978);
(9) Sale of Public Property (13-6-

1 to 13-6-4 NMSA 1978);
(10) Anti-Donation Clause (NM

Constitution Article IX, Section 14);
(11) Special, Deficiency, and

Specific Appropriations (appropriation laws
applicable for the year under audit);

(12) Budget Compliance (6-3-1 to
6-3-25 NMSA 1978);

(13) Lease Purchase Agreements;
(6-6-11 to 6-6-12, Montano v. Gabaldon,
108 NM 94, 766 P.2d 1328, 1989);

(14)    1 NMAC 1.2.1, Accounting
and Control of Fixed Assets of State
Government (2.20.1.1 to 2.20.1.18) (updat-
ed for GASB 34 if applicable);

(15) 2.2.2 NMAC, Requirements
for Contracting and Conducting Audits of
Agencies;

(16) Article IX of the State
Constitution limits on indebtedness;

(17) Governmental Conduct Act
(10-16-1 to 10-16-18 NMSA 1978);

(18) Records, Legal Notices and
Other Obsolete County Records (14-1-8
NMSA 1978); and

(19) Appropriations contained in
the General Appropriation Act of 2003 can-
not be used to pay credit card invoices
(except for gasoline credit cards used solely
for operation of official vehicles and tele-
phone credit cards used solely for official
business) per Laws of 2003, Chapter 76,
Section 3, Subsection K.  FCD of DFA rec-
ommended that all agencies that have cred-
it cards issued by oil companies replace
them with Wright Express fuel cards from
GSD and that agencies holding house cred-
it cards from vendors use instead the state’s
procurement card available through the
office of the state controller.  Procurement
cards designed and implemented by FCD of
DFA, can be used under House Bill 219
(laws of 2003) amendment to Section 6-5-
10, NMSA 1978.

I. Federal compliance:
(1) The following government

pronouncements establish requirements and
give guidance for "Yellow Book" and/or
Single Audit.

(a) Single Audit Amendments of
1996; (Public Law 104-156);

(b) Generally Accepted
Government Auditing Standards (GAGAS)
issued by the U.S. General Accounting
Office, latest edition and amendments;

(c) OMB Circular A-21, Cost
Principles for Educational Institutions,
latest edition;

(d) OMB Circular A-87, Cost
Principles for State, Local, and Indian
Tribal Governments, latest edition;

(e) OMB Circular A-102, Grants
and Cooperative Agreements with State
and Local Governments, latest edition;
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(f) OMB Circular A-110,
Uniform Administrative Requirements for
Grants and Agreements with Institutions
of Higher Education, Hospitals, and Other
Non-Profit Organizations, latest edition;

(g) OMB Circular A-133, Audits
of States, Local Governments and Non-
Profit Organizations, (June 27, 2003 revi-
sion);

(h) OMB Circular A-133
Compliance Supplement, latest edition; and

(i) OMB Catalog of Federal
Domestic Assistance (CFDA), latest edi-
tion;

(2) IRS employee income tax
compliance issues - noncompliance with
these IRS requirements requires a current
year audit finding.

(a) Employee fringe benefits are
presumed by the IRS to be income to the
employee unless they are specifically
excluded from income by the tax code.  Any
employee fringe benefits not excluded from
income by the tax code must be reported on
the employee’s W-2.  Examples of such
fringe benefits could be:  meal allowances
paid to employees for meals away from
home when overnight travel is not involved;
discounted housing like school district
teacherages, dues for membership in clubs
organized for business, pleasure, recreation,
or other social purpose (except Rotary &
Kiwanis Club); cash and non-cash awards,
and employee insurance benefits for
dependents who do not meet the IRS defini-
tion of a “dependent.”  Personal use of a
government agency vehicle is always tax-
able income to the employee unless the
vehicle is a qualified non-personal use vehi-
cle [Rev. 1.274-5T(k)(3)] provided to the
employee as a “working condition fringe
benefit.”

(i) Examples of quali-
fied non-personal use vehicles are:  clearly
marked police & fire vehicles; unmarked
law enforcement vehicles (officer must be
authorized to carry a firearm and have arrest
authority); ambulance or hearse; vehicle
with gross weight over 14,000 lbs.; 20 pas-
senger bus and school bus; tractor and other
farm equipment; and delivery truck with
driver seating only.

(ii) The value of com-
muting and other personal use of a “non-
qualified vehicle” must be included on the
employee’s W-2.  There are three rules the
IRS allows to be used for valuing personal
use of an employer’s vehicle:  automobile
lease valuation rule; cents-per-mile rule;
and the commuting rule ($3 per day).  For
more detailed information regarding valua-
tion of personal use of vehicles see IRS
Pub. 15-B, Reg 1.61-21.

(b) Personal service contractors
(1099 employees) who are retired employ-
ees of the governmental agency they work

for must be able to meet the IRS tests to
qualify as contract labor.  In the event a per-
sonal services contractor is in substance an
employee, the governmental agency could
be liable for the employee’s share of FICA
and employer FICA match on the contract
payments.  Public employees retirement
association (PERA) could expect excess
retirement payments back. (Section 10-11-
8(C) NMSA 1978)

(c) For more information regard-
ing these and other IRS issues please con-
tact the federal, state and local government
specialist with the IRS in Albuquerque,
NM, at 505-837-5541.

J. Audit findings:
(1) Section 12-6-5, NMSA 1978

(Reports of Audits) states each report shall
set out in detail, in a separate section, any
violation of law or good accounting prac-
tices found by the audit or examination.
Therefore, all findings should be included
in the annual audit report.  “There is no
level of materiality in government audit-
ing and all violations must be disclosed
because ‘public monies’ are involved.”
There is also no level of materiality for
reporting findings of component units that
do not receive public funds.

(2) Generally Accepted
Government Auditing Standards, Sections
4.14-4.15, require the “auditors to consider
the results of previous audits and attestation
engagements and follow up on known sig-
nificant findings and recommendations that
directly relate to the objectives of the audit
being undertaken.”  This follow up includes
findings reported in financial, special and
internal audits.  In addition to this standard,
the IPA will report the status of all prior-
year findings by reference number (i.e., 01-
1, 01-2, 02-1, 03-1) and descriptive title in
the audit report as being resolved or repeat-
ed in the current-year audit report.

(3) Current-year:
(a) All current-year audit findings

shall have a reference number and a short
title that identifies the finding (i.e., 04-1,
04-2, 04-3).

(b) A memorandum on potential
audit findings should be prepared and sub-
mitted to the agency management as soon as
the IPA becomes aware of the findings so
the agency has time to respond to the find-
ings prior to the exit conference.  Findings
are not subject to negotiation and should
comply with good accounting practices.  If
applicable, the agency should also prepare a
corrective action plan.  The agency shall
respond, in writing, to the IPA’s memoran-
dum of findings within 10 workdays.
Responses to the audit findings should be
included in the audit report.  Lack of agency
responses within the 10 days does not war-
rant delay of the audit.  If the responses are
not received, indicate that they were not

received and the reason why after each find-
ing.

(c) Each audit finding (including
unresolved prior-year findings) shall specif-
ically state and describe the following:

(i) condition (quantify
where possible-number of instances, dollar
amounts, etc.);

(ii)    criteria (which
must include specific reference to the law,
regulation, or other guidance that was vio-
lated);

(iii)    effect;
(iv)    cause;
(v) recommendation;

and
(vi)    agency response

(i.e., agency comments and a specific cor-
rective action plan).

(4) Failure to file the audit report
by the due date set in 2.2.2.9 NMAC is con-
sidered noncompliance with this rule and
shall be a current-year finding.  This finding
should be reported as an instance of non-
compliance in the agency’s internal controls
over financial reporting.

(5) If an agency has entered into
any professional services contract with an
IPA without written state auditor approval,
this should be reported as a finding of non-
compliance with Subsection I of 2.2.2.8
NMAC.

(6) Component unit findings must
be reported in the primary government’s
financial audit report.

(7) A release of the audit report,
by the IPA or agency, prior to being official-
ly released by the state auditor is a violation
of state statute and will require an addition-
al finding in the audit report.

K. Exit conference and
related confidentiality issues:

(1) The IPA must hold an exit
conference with representatives of the
agency's governing authority and top man-
agement including representatives of any
component units (housing authorities, char-
ter schools, hospitals, foundations, etc.) if
applicable.  If component unit representa-
tives cannot attend the combined exit con-
ference, a separate exit conference must be
held with the component unit’s governing
authority and top management.  The date of
the conference(s) and the names and titles
of personnel attending must be stated in a
concluding paragraph of the audit findings
and recommendations section of the audit
report.

(2) The IPA shall deliver to the
agency a draft audit report (stamped
“Draft”), a list of the “passed audit
adjustments,” and a copy of all of the
adjusting entries at the exit conference.  The
draft audit report shall include the inde-
pendent auditor’s report, a complete set of
financial statements, notes to the financial
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statements, audit findings that include
responses from agency management, status
of prior-year audit findings, and the reports
on compliance and internal control required
by government auditing standards and the
Single Audit Act.  Subsection BB of
2.2.2.10 NMAC, SAS 89 Audit
Adjustments, provides an explanation
regarding the list of “passed audit adjust-
ments.”  The agency will have at least ten
(10) workdays to review the draft audit
report and respond to the IPA regarding any
issues that need to be resolved prior to sub-
mitting the report to the state auditor.  The
audit report shall be delivered to the state
auditor with copies of the management
representation letter and the list of
“passed audit adjustments” attached, on
or before the due date specified in
Subsection A of 2.2.2.9 NMAC.  A report
will not be considered submitted to the
office for the purpose of meeting the
deadline, until a copy of the signed man-
agement representation letter is also sub-
mitted to the office.

(3) The audit process will not
have been completed at the time of the exit
conference.  Neither the IPA nor agency
personnel shall release any information
to the public relating to the audit at the
time of the exit conference or at any other
time until the audit report becomes pub-
lic record.  Agencies subject to the Open
Meetings Act (Act) who wish to have a quo-
rum of the governing board present at the
exit conference will have to schedule the
exit conference during a closed meeting in
compliance with the Act in order to avoid
disclosing audit information that is not yet
public record, in a public meeting. 

(a) Pursuant to the Open
Meetings Act (10-15-1 to 10-15-4 NMSA
1978), any closed meetings shall be held
only after reasonable notice to the public.

(b) Section 12-6-5, NMSA 1978
(Reports of Audits) provides that an audit
report does not become a public record,
subject to public inspection, until ten days
after it is released by the state auditor to the
agency audited.

(c) The attorney general's Open
Meetings Act Compliance Guide states that
the agency being audited is governed by a
public body subject to the Open Meetings
Act and where discussion of the report
occurs at an exit conference at which a quo-
rum of the members of that body is present,
such an exit conference shall not be open to
the public in order to preserve the confiden-
tiality of the information protected by
Section 12-6-5, NMSA 1978.

(d) Once the finalized version of
the audit report is officially released to the
agency by the state auditor (by an authoriz-
ing letter) and the required ten day waiting
period has passed, the audit report shall be

presented to a quorum of the governing
authority of the agency for approval at a
public meeting.

L. Possible violations of
criminal statutes in connection with finan-
cial affairs:

(1) Auditing standards related to
fraud have been updated.  SAS 99
Consideration of Fraud in a Financial
Statement Audit, is effective for fiscal peri-
ods beginning on or after December 15,
2002 (FY04).  This SAS significantly
changes what auditors must do in order to
fulfill their responsibility to plan and per-
form the audit to provide reasonable assur-
ance that the financial statements are free of
material misstatement, whether caused by
error or fraud (SAS AU Sec. 110.02).  There
are two types of misstatements of the finan-
cial statements, those caused by fraudulent
financial reporting and those caused by mis-
appropriation of assets.  New procedures
are required on every audit and auditors
must:

(a) exercise an attitude of profes-
sional skepticism (a questioning mind and
critical assessment of audit evidence)
throughout the entire engagement;

(b) brainstorm as a team about
how fraud could occur in the agency;

(c) obtain information needed to
identify the risks of material misstatement
due to fraud by:

(i) inquiring of man-
agement and others within the entity about
the risks of fraud;

(ii) considering the
results of the analytical procedures per-
formed in planning the audit;

(iii) considering fraud
risk factors:  incentives/pressures to perpe-
trate fraud; opportunities to carry out the
fraud; or attitudes/rationalizations to justify
a fraudulent action;

(iv) considering other
information including inherent risks at the
individual account balance or class of trans-
action level;

(d) assess identified risks after
taking into account an evaluation of the
agency’s programs and controls;

(e) respond to the risk assessment
results;

(i) in the overall con-
duct of the audit:

(ii) in the nature, tim-
ing, and extent of the auditing procedures to
be performed; and

(iii) by performing pro-
cedures addressing the risk due to fraud
involving management override of controls;

(f) evaluate audit evidence;
(i) assess fraud risk

throughout the audit;
(ii)    at the end of the

audit evaluate whether accumulated results

of procedures affect the fraud risk assess-
ment;

(iii)    consider whether
identified misstatements may be indicative
of fraud, and if so evaluate their implica-
tions;

(g) communicate about fraud to
management, the audit committee, and oth-
ers (SAS 99 paragraph 79 through 82 and
Paragraph (2) of Subsection L of 2.2.2.10
NMAC; and

(h) document the auditor’s con-
sideration of fraud.  

(2) GAGAS 4.17 states that
“auditors should design the audit to provide
reasonable assurance of detecting material
misstatements resulting from violations of
provisions of contracts or grant agreements
that have a direct and material effect on the
determination of financial statement
amounts or other financial data significant
to the audit objectives.  If specific informa-
tion comes to the auditors’ attention that
provides evidence concerning the existence
of possible violations of provisions of con-
tracts or grant agreements that could have a
material indirect effect on the determination
of financial statement amounts or other
financial data significant to the audit objec-
tives, auditors should apply audit proce-
dures specifically directed to ascertain
whether violations of provisions of con-
tracts or grant agreements have occurred or
are likely to have occurred.  Auditors should
be alert to situations or transactions that
could be indicative of abuse, and if indica-
tions of abuse exist that could significantly
affect the financial statement amounts or
other financial data, auditors should apply
audit procedures specifically directed to
ascertain whether abuse has occurred and
the effect on the financial statement
amounts or other financial data.”  “Abuse
involves behavior that is deficient or
improper when compared with behavior
that a prudent person would consider rea-
sonable and necessary business practice
given the facts and circumstances.  …If
indications of possible abuse exist that sig-
nificantly affect the financial statement
amounts or other financial data, the auditors
should extend the audit steps and proce-
dures as necessary to (1) determine whether
the abuse occurred and, if so, (2) determine
its effect on the financial statement amounts
or other financial data.  Auditors should
consider both quantitative and qualitative
factors in making judgments regarding the
materiality of possible abuse and whether
they need to extend the audit steps and pro-
cedures.  …Auditors are not expected to
provide reasonable assurance of detecting
abuse.”

(3) Every agency and IPA, pur-
suant to Section 12-6-6, NMSA 1978
(Criminal Violations), shall notify the state
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auditor immediately, in writing, upon dis-
covery of any possible criminal statute vio-
lation in connection with its financial
affairs.  The notification shall include an
estimate of the dollar amount involved, and
a complete description of the violation,
including names of persons involved and
any action taken or planned.  The state audi-
tor will determine whether a special audit is
warranted based upon the written informa-
tion provided.  If warranted, the state audi-
tor will conduct the special audit.  The IPA
shall not enter into any financial or special
audit contract unless selected through a
process consistent with the Procurement
Code and subject to the prior written
approval of the state auditor.  A copy of the
report shall be provided to the state auditor.

(4) The state auditor shall imme-
diately report the violation to the proper
prosecuting officer and furnish the officer
with all data and information in his posses-
sion relative to the violation.

M. Compensated absences:
(1) Vacation pay and other com-

pensated absences should be computed in
accordance with the requirements of GASB
Statement No. 16, Accounting for
Compensated Absences, and be reported in
the financial statements.  

(2) The statement of net assets,
governmental activities column should
report both the current (amount expected
to be paid out over the next year) and
long-term portions of the compensated
absence liability because the government-
wide financial statements report all liabili-
ties.  Per GASB 34 paragraph 31 “liabilities
whose average maturities are greater than
one year should be reported in two compo-
nents--the amount due within one year and
the amount due in more than one year.”

(3) The fund financial statements
should report the portion of the compensat-
ed absence liability that is expected to be
liquidated using expendable available
financial resources (NCGAS 4 paragraph 5)
if the amount is material, in the fund
responsible to pay for the liability.

(a) State agencies:
(i) The state of New

Mexico does not budget in the current
year, funds to pay for any portion of the
compensated absence liability at the end
of the fiscal year.  Those payments are pro-
vided for in future budgets.  Funds that are
not budgeted are not an available financial
resource.    (NCGAS 1 paragraph 86 and
GASB Cod. Sec. C60.111)

(ii) If the prior year
financial statement showed the current por-
tion of compensated absences and the
amount was material, there should be a
prior period adjustment and related fund
balance restatement to correct the error.

(b) Non-state agencies:  If the

agency does budget funds in the current
year to pay compensated absence balances,
the portion of the liability that is expected to
be liquidated using expendable available
financial resources, if material, should be
recorded in the fund responsible to pay the
liability.

(4) The notes to the financial
statements should disclose the accounting
treatment applied to compensated absences.

(5) GASB 34 paragraph 119
requires the following disclosures of the
agency’s long-term compensated absences
(and other long term liabilities) presented in
the statement of net assets:  beginning and
end-of-year balances; increases and
decreases shown separately; the portion due
within one year; and which governmental
funds typically have been used to liquidate
the liabilities in prior years.

N. Special revenue funds
authority:  The authority for creation of spe-
cial revenue funds must be shown in the
audit report (i.e., cite the statute number,
executive order, resolution number, or other
specific authority) in the divider page or
notes to the financial statements. 

O. Public monies:
(1) Definition - All monies com-

ing into all agencies i.e., vending machines,
fees for xerox copies, telephone charges,
etc., shall be considered public monies and
be accounted for.  For state agencies, all
revenues generated must be authorized by
legislation.  (Section 6-4-2, NMSA 1978
and MAPS Section 3.3)

(2) Compliance - Article VIII,
Section 4 of the New Mexico Constitution
states that “all public money not invested in
interest-bearing securities shall be deposit-
ed in national banks in this state, in banks or
trust companies incorporated under the laws
of the state, in federal savings and loan
associations in this state, in savings and
loan associations incorporated under the
laws of this state whose deposits are insured
by an agency of the United States and in
credit unions incorporated under the laws of
this state or the United States to the extent
that such deposits of public money in credit
unions are insured by an agency of the
United States, and the interest derived
therefrom shall be applied in the manner
prescribed by law.”  Attorney General
Opinion No. 70-98 states that such invest-
ment of public funds is limited to those
interest-bearing securities as may be pro-
vided by statute.  See the following author-
izing statutes:

(a) Chapter 6, Article 10, Public
Money, NMSA 1978:  Section 6-10-10,
NMSA 1978 allows certain agencies to
invest in repurchase agreements with cer-
tain stipulations and prerequisites.
However, the state public education depart-
ment’s, Public School, Accounting and

Budgeting Supplement (PSAB)
Supplement 8, Section III.B indicates there
is no statutory authority for school districts
to participate in repurchase agreements.
The auditor should perform compliance
testing to ensure the agency is following
New Mexico Constitution and applicable
statutes; and

(b) Chapter 22, Article 8, Public
School Finance, NMSA 1978.

(3) List of individual deposit
accounts and investment accounts required
by Section 12-6-5, NMSA 1978;  Each audit
report shall include a list of individual
deposit and investment accounts held by the
agency.  The information presented in the
audit report shall include at a minimum:

(a) name of depository (i.e., bank,
credit union) or state treasurer CAS fund
number;

(b) account name;
(c) type of account (checking,

savings, investment);
(d) bank balance of deposits and

investments as of the balance sheet date;
(e) reconciled balance of deposits

and investments as of the balance sheet
date, as reported in the financial statements.

(4) Pledged collateral:
(a) All audit reports should dis-

close the collateral requirements in the
notes to the financial statements.  In addi-
tion, there should be a supplementary
schedule to the financial statements that
discloses the collateral pledged by each
bank and savings and loan association
(S&L) that is a depository for public funds.
The schedule should disclose the type of
security (i.e., bond, note, treasury, bill, etc.),
security number, CUSIP number, fair mar-
ket value and maturity date.  The schedule
should also disclose the name of the custo-
dian and the place of safekeeping for all col-
lateral.

(b) If the pledged collateral in an
aggregate amount is not equal to one half of
the amount of public money in each account
(Section 6-10-17, NMSA 1978), there
should be a finding in the audit report.  No
security is required for the deposit of public
money that is insured by the federal deposit
insurance corporation (FDIC) or the nation-
al credit union shares insurance fund
(NCUSIF) according to Section 6-10-16,
NMSA 1978.  The supplementary sched-
ule of collateral requirements should be cal-
culated separately for each bank and dis-
closed in the report as follows:

(i) Total amount of
deposit in bank or credit union

$300,000
(ii) Less: FDIC or

NCUSIF coverage*
100,000
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(iii) Total uninsured
public funds

200,000
(iv) 50% collateral

requirement (Section 6-10-17, NMSA
1978) 100,000

(v) Pledged Security

100,000
(vi) Over (Under)

$
0

[*The FDIC issued an advisory
opinion (FDIC 94-24) on June 13, 1994,
stating that public funds are entitled to
$100,000 insurance for time or savings
deposits and $100,000 for demand deposits
deposited within the state in compliance
with 12 CFR Subsection 330.14(b)]

(c) Repurchase agreements must
be covered by 102% of pledged collateral
per Section 6-10-10 H, NMSA 1978.
Disclosure similar to that shown above is
also required for the 102% of pledged col-
lateral.

(d) The value of collateral con-
sisting of obligations of the state of New
Mexico, its agencies, institutions, counties,
municipalities or other subdivisions shall be
par value.  All other securities shall be
accepted as security at market value.
(Section 6-10-16 C, NMSA 1978)

(e) State agency cash on deposit
with the state treasurer does not require dis-
closure of specific pledged collateral for
amounts held by the state treasurer.
However, the agency notes to the financial
statement should refer the reader to the state
treasurer’s separately issued financial state-
ments which do disclose the collateral
pledged to secure state treasurer cash and
investments.

(f) If an agency has other “author-
ized” bank accounts pledged collateral
information should be obtained from the
bank and disclosed in the agency financial
statement notes.  The state treasurer moni-
tors pledged collateral related to most state
agency bank accounts.  In the event pledged
collateral information specific to the agency
is not available, the following note disclo-
sure should be made.  Detail of pledged col-
lateral specific to this agency is unavailable
because the bank commingles pledged col-
lateral for all state funds it holds.  However,
the state treasurer’s office collateral bureau
monitors pledged collateral for all state
funds held by state agencies in such
“authorized” bank accounts.

(5) Applicable standards:
(a) If the bank balances of

deposits as of the balance sheet date are
entirely insured or collateralized with secu-
rities held by the agency or by its agent, in
the agency's name, that fact should be stat-
ed.  If not, disclosures should be made in

accordance with GASB Statements No. 3
and 31.

(b) GASB Statement No. 40,
Deposit and Investment Risk Disclosures,
is effective for financial statements for peri-
ods beginning after June 15, 2004 (FY05).
Earlier application is encouraged.  The
statement reduces the existing custodial
credit risk disclosures which result from
federal banking reforms adopted since the
release of Statement 3.

(c) SAS No. 101, Auditing Fair
Value Measurements and Disclosures, was
issued January 2003 and is effective for
audits of financial statements for periods
beginning on or after June 15, 2003 (FY04).
The standard requires the auditor to:

(i) obtain audit evi-
dence providing reasonable assurance that
fair value amounts and disclosure are in
accordance with GAAP;

(ii) understand the
agency’s process for determining fair value
and its controls over that process in order to
develop an effective audit approach;

(iii) evaluate whether
fair value amounts and disclosures are in
accordance with GAAP;

(iv) evaluate:  manage-
ment’s intent and ability to carry out
planned actions related to the use of fair
value amounts and disclosures; the related
requirements of presentation and disclo-
sure; and how changes in fair values are
reported in the financial statements;

(v) when there are no
market prices available, evaluate whether
the agency’s valuation method used to
determine fair value is appropriate;

(vi) evaluate if the
agency is applying fair value measurements
consistently;

(vii) consider whether
to engage a specialist; and 

(viii) determine that the
audit committee is informed about manage-
ment’s process used to arrive at sensitive
accounting estimates, including fair value
estimates, and about the basis for the audi-
tor’s conclusions about the reasonableness
of those estimates.

(6) State treasurer external invest-
ment pool (local government investment
pool):

(a) Cities, counties, and other
non-state agencies that have investments in
the state treasurer external investment pool
(the local government investment pool)
must include the following disclosures in
the notes to their financial statements
(GASB Statement No. 31 paragraph 15):

(i) the investments are
valued at fair value based on quoted market
prices as of the valuation date;

(ii) the state treasurer
local government investment pool is not

SEC registered.  Section 6-10-10 I, NMSA
1978, empowers the state treasurer, with the
advice and consent of the state board of
finance, to invest money held in the short-
term investment fund in securities that are
issued by the United States government or
by its departments or agencies and are either
direct obligations of the United States or are
backed by the full faith and credit of the
United States government or are agencies
sponsored by the United States government.
The Local Government Investment Pool
investments are monitored by the same
investment committee and the same policies
and procedures that apply to all other state
investments;

(iii) the pool does not
have unit shares.  Per Section 6-10-10.1F,
NMSA 1978, at the end of each month all
interest earned is distributed by the state
treasurer to the contributing entities in
amounts directly proportionate to the
respective amounts deposited in the fund
and the length of time the fund amounts
were invested; and

(iv) participation in the
local government investment pool is volun-
tary.

(b) GASB 40 paragraph 7
requires governments to disclose the credit
quality ratings of external investments
pools…in which they invest.  If a credit
quality disclosure is required and the invest-
ment is unrated, the disclosure should indi-
cate that fact.

P. Budgetary presentation:
(1) Prior year balance included in

budget:
(a) If the agency prepares its

budget on the accrual or modified accrual
basis, the statement of revenues and expen-
ditures budget and/or actual and budgetary
comparison schedules shall include the
amount of fund balance required to balance
the budget.

(b) If the agency prepares its
budget on the cash basis, the statement of
revenues and expenditures budget and/or
actual and budgetary comparison schedules
shall include the amount of prior-year cash
balance required to balance the budget.

(2) The differences between the
budgetary basis and GAAP basis revenues
and expenditures should be reconciled.  If
the required budgetary comparison infor-
mation is included in the basic financial
statements, the reconciliation should be
included in the notes to the financial state-
ments.  If the required budgetary compari-
son is presented as RSI (for reasons
described below) the reconciliation should
appear in either a separate schedule or in
notes to RSI according to the AICPA Audit
and Accounting Guide Audits of State and
Local Governments GASB 34 Edition,
(AAG-SLV 11.14).
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(3) Budget comparison state-
ments and schedules must show the original
and final appropriated budget, the actual
amounts on the budgetary basis, and a col-
umn with the variance between the final
budget and actual amounts.

(a) The basic financial statements
must include budget comparison statements
for only the general fund and major special
revenue funds if the budget structure for
those funds is similar enough to the GAAP
fund structure to provide the necessary
information.

(b) Required supplemental infor-
mation section is the place where the budg-
et comparison schedules should appear for
the general fund and major special revenue
funds if the agency budget structure differs
from the GAAP fund structure enough that
the budget information is unavailable for
only those specific funds.  An example of
this “perspective difference” would occur if
an agency budgets by program with por-
tions of the general fund and major special
revenue funds appearing across various pro-
gram budgets.  In a case like that the budg-
et comparison would be presented for pro-
gram budgets and include information in
addition to the general fund and major spe-
cial revenue funds budget comparison data.
See GASB Statement No. 41, Budgetary
Comparison Schedules -Perspective
Differences, paragraphs 3 and 10.

(c) Supplemental information (SI)
is the place where all other budget compar-
ison information should appear except the
general and major special revenue fund
budget comparisons.  Nonmajor govern-
mental funds and proprietary funds that
have legally adopted budgets should have
budget comparisons appearing in the SI sec-
tion of the report.  It is a requirement of the
state auditor that budget comparison state-
ments presented in the basic financial state-
ments or as required supplemental informa-
tion (RSI) or supplemental information (SI)
be audited and included in the auditor’s
opinion.  For an example of an opinion that
includes SI and/or RSI see Example 14A.12
in the AICPA, Audit and Accounting
Guide, GASB 34 Edition.

Q. Appropriations to agen-
cies:  The budget comparison presented in
the financial statements must be at least at
the same appropriation level as the
approved budget to demonstrate compli-
ance with legal requirements.    If actual
expenditures exceed budgeted expenditures
within a category that fact must be reported
in a finding.  If budgeted expenditures
exceed budgeted revenues (after prior-year
cash balance and any applicable federal
receivables required to balance the budget)
that fact must also be reported in a finding.
Revenue categories of appropriations to
state agencies are listed below.  See

Paragraph (6) of Subsection A of 2.2.2.12
NMAC for a list of the old and new budget
categories for state agencies.  The budget
comparison statements for state agencies
must be presented in the audit report by the
revenue categories shown below and by the
expenditure categories that appear in the
agency’s appropriation.

(1) state general fund;
(2) other state funds;
(3) internal service funds/inter-

agency transfers; or
(4) federal funds.
R. Deferred compensation

plans:
(1) GASB Statement No. 32,

Accounting and Financial Reporting for
Internal Revenue Code Section 457
Deferred Compensation Plans, was issued
to reflect a change in the legal status of
Internal Revenue Code (IRC) Section 457.
The provisions of IRC Sections 457
deferred compensation plans were amended
to state that a plan shall not be treated as an
eligible deferred compensation plan unless
all assets and income of the plan are held in
trust for the exclusive benefit of participants
and their beneficiaries. Previously, the
amounts deferred under an IRC Section 457
plan were legally the property of the spon-
soring employer government.  Under these
requirements, the government no longer
owns the amounts deferred by employees or
related income on those amounts.

(2) The change in the law
required existing plans to establish a trust to
hold IRC Section 457 plan assets by
January 1, 1999.  Sponsor governments had
adopt the provisions of GASB Statement
No. 32 for periods beginning after
December 31, 1998, or in the period the
government complied with the law change,
if earlier.  A government is considered to
hold plan assets in a fiduciary capacity only
if it (1) has significant administrative
responsibility for the plan or (2) performs
the investment function for the plan.

(3) GASB 32 has been amended
by GASB 34.  See GASB 34 paragraphs 69
through 72 and Examples E-1 and E-2 for
guidance on reporting fiduciary funds.

(4) GASB Statement No. 32 does
not require specific note disclosures.

S. Consideration of the
internal control and risk assessment in a
financial statement audit:

(1) SAS No. 55, Consideration of
Internal Control in a Financial Statement
Audit, and SAS No. 78, Consideration of
Internal Control in a Financial Statement
Audit, an Amendment to SAS No. 55, SAS
No. 94, The Effect of Information
Technology on the Auditor’s
Consideration of Internal Control in a
Financial Statement Audit and
Governmental Auditing Standards, Section

4.28 to 4.36, provide guidance to IPAs relat-
ed to consideration of internal control as
part of an audit.  SAS No. 78 replaced the
SAS No. 55 definition and description of
internal control with the definition and
description from Internal Control-
Integrated Framework, published by the
committee on sponsoring organizations of
the treadway commission (the COSO
Report).  SAS No. 78 describes internal
control as consisting of five interrelated
components:  control environment; risk
assessment; control activities; information
and communication; and monitoring.  SAS
No. 94, The Effect of Information
Technology on the Auditor’s
Consideration of Internal Control in a
Financial Statement Audit amended SAS
No. 55 further.  “Information technology
(IT) encompasses automated means of orig-
inating, processing, storing, and communi-
cating information, and includes recording
data devices, communication systems, com-
puter systems (including hardware and soft-
ware components and data), and other elec-
tronic devices.  An entity’s use of IT may be
extensive; however, the auditor is primarily
interested in the entity’s use of IT to initiate,
record, process, and report transactions or
other financial data. …Controls in systems
that use IT consist of a combination of auto-
mated controls (for example, controls
embedded in computer programs) and man-
ual controls.”  In obtaining an understand-
ing of the internal controls of an entity that
uses IT, “the auditor considers how an enti-
ty’s use of IT and manual procedures may
affect controls relevant to the audit.  The
auditor then assesses control risk for the
assertions embodied in the account balance,
transaction class, and disclosure compo-
nents of the financial statements.”  The
FY04 implementation of SAS 99 has an
extensive impact on the auditor’s consider-
ation of internal controls and risk assess-
ment.  See Paragraph (1) of Subsection L of
2.2.2.10 NMAC above for related details.
The proposed SAS, Understanding the
Entity and Its Environment and Assessing
the Risks of Material Misstatement
(Assessing Risks), which will become
effective for audits of fiscal year ended June
30, 2005, will require the auditor to obtain
an understanding of the industry, regulatory,
and other external factors, the nature of the
entity, etc.  GAGAS Section [3.42 (b)]
already requires staff members to collec-
tively possess “general knowledge of the
environment in which the audited entity
operates and the subject matter under
review.”  The GAGAS standards go beyond
the AICPA SAS requirements.  Auditors
must:  consider the results of previous
audits and attestation engagements; and
detect material misstatements resulting
from violations of contract provisions or
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grant agreements or from abuse.  [(GAGAS
4.05 (b) and (c)]

(2) All financial audits performed
under this rule are required to include tests
of internal controls (manual and/or auto-
mated) over assertions about the financial
statements and about compliance related to
laws, regulations, and contract and grant
provisions.  Inquiry alone is not sufficient
testing of internal controls.  The require-
ment to test internal controls applies even in
circumstances when the auditor has
assessed control risk at maximum.  This is
a special requirement of the state auditor.

(3) The IPA is required to docu-
ment:

(a) the understanding of internal
control (SAS 94 paragraph 61);

(b) risk assessment (SAS 94 para-
graph 83);

(c) tests of controls (SAS No. 96);
(d) and the following SAS 99

considerations:
(i) brainstorming; pro-

cedures used to obtain information to iden-
tify and assess the risks of material mis-
statement due to fraud;

(ii) specific risks of
material misstatement due to fraud and the
related auditor response to those risks;

(iii) if improper rev-
enue recognition is not identified, the rea-
sons supporting the auditor’s conclusion;

(iv) results of proce-
dures performed to further address the risk
of management override of controls;

(v) other conditions and
analytical relationships that caused the
auditor to believe that additional auditing
procedures or other responses were required
and any further responses the auditor con-
cluded were appropriate, to address such
risks or other conditions;

(vi) and the nature of
the communications about fraud made to
management, the audit committee, and oth-
ers.

(4) Reporting weaknesses in
internal controls:  Section 12-6-5, NMSA
1978, requires the annual financial and
compliance audit of agencies to “set out in
detail, in a separate section, any violation of
law or good accounting practices found by
the audit or examination.”  Therefore, any
instance of weakness in internal control
defined by GAGAS 5.13 and SAS AU
325.21 must be reported.

T. Lease purchase agree-
ments:

(1) The New Mexico supreme
court has held that it is unconstitutional for
agencies to enter into lease purchase agree-
ments after January 9, 1989, unless special
revenue funds are the designated source of
payments for the agreement.  (Any agree-
ments executed prior to that date may not be

extended or amended without compliance
with the guidelines of Montano v.
Gabaldon, 108 N.M. 94, 766 P.2d 1328).  

(a) The attorney general interpret-
ed Montano to mean that long-term con-
tracts for professional services, leases, and
real property rental agreements may still be
entered into within the constraints of the
Bateman Act and the Procurement Code.
However, any agreement which is in effect
for more than one fiscal year, including
leases of real property, must have a provi-
sion allowing the agency to terminate the
agreement at will at anytime, or at least at
the end of each fiscal year, without penalty.
Furthermore, the agency must have no
"equitable or moral" duty to continue to
make payments under the contract.  The
agreements must also contain a non-appro-
priation clause allowing for termination of
the agreement in the event the agency
decides not to appropriate funds for each
fiscal year.

(b) The attorney general subse-
quently opined that if the source of funds to
repay the debt is solely repaid from the proj-
ect revenue or from a special non-general-
tax fund and not from any general tax rev-
enue, then the debt, be it in the form of
bonds or a lease purchase agreement, is not
the sort of debt which triggers the constitu-
tional requirement of approval by the vot-
ers.  This is the teaching of the Connelly
case relied on by the court in Montano.
Montano did not reverse Connelly,
Seward and the other cases which have
consistently limited the application of con-
stitutional restrictions to debts which are
paid out of general tax revenues.

(c) If specific questions as to the
constitutionality of a particular lease agree-
ment remain, an independent legal opinion
should be obtained from the attorney gener-
al.

(2) Accounting for lease purchas-
es that meet the FASB Statement No. 13 cri-
teria for a capital lease purchase:

(a) modified accrual basis of
accounting for fund financial statements:

(i) at the time of the
lease purchase, the aggregate purchase lia-
bility should be reported as an expenditure
and as other financing source in the govern-
mental fund that acquired or constructed the
general asset.  (NCGAS 5 paragraph 14 and
AAG-SLV 7.34)

(ii) Subsequent govern-
mental fund lease payments should be rec-
ognized as expenditures in the accounting
period in which the fund liability is
incurred, if measurable.  (NCGAS 1 para-
graph 8 (a) and AAG-SLV 8.69)

(b) Full accrual basis of account-
ing for government-wide statements:

(i) At the time of the
lease purchase, record the capitalized asset

and related credit to net assets-invested in
capital assets, net of related debt.  The
amount recorded is generally the lesser of
the net present value of the minimum lease
payments or the fair value of the leased
property excluding executory costs and
profit.  (NCGAS 5 paragraph 16 and AAG-
SLV 7.33)

(ii) The leased property
is amortized in accordance with the govern-
ment’s normal depreciation policy for
owned assets of the same type, but the
amortization period is limited to the lease
term, rather than the useful life of the asset.
(AAG-SLV 7.33)

(iii) At the time of the
lease purchase, record the liability for the
current and long-term portions of the mini-
mum lease payments due, with the related
debit to net assets-invested in capital assets
net of related debt.  (AAG-SLV 7.32)

U. Interfund activity:
(1) According to the AICPA Audit

and Accounting Guide, Audits of State and
Local Government (GASB 34 Edition),
Section 9.31, the pre-GASB 34 reporting
model interfund transaction classifications
were:

(a) quasi-external transactions;
(b) reimbursements;
(c) residual equity transfers;
(d) operating transfers; 
(e) interfund loans; and
(f) intra-entity transactions and

balances.
(2) Under the GASB 34 reporting

model those interfund “activities” have
become, respectively:

(a) “Interfund services provided
and used” which is a narrower definition
than quasi-external transactions because the
amounts should approximate their external
exchange value which was not a require-
ment under the pre-GASB 34 model;

(b) interfund reimbursements;
(c) interfund transfers;
(d) interfund transfers;
(e) interfund loans; and
(f) Intra-entity activity and bal-

ances.
(3) GASB 34 reciprocal interfund

activity is the internal counterpart to
exchange and exchange-like transactions.  It
includes interfund loans and interfund serv-
ices provided and used.

(4) GASB 34 nonreciprocal inter-
fund activity is the internal counterpart of
nonexchange transactions.  

(a) Nonreciprocal interfund activ-
ity includes interfund transfers for which
there is no equivalent flow of assets in
return.  Payments in lieu of taxes are includ-
ed in this category.  According to GASB 34
paragraphs 112(b)(1) and 410(a), such
transfers between funds within the primary
government should be reported as follows: 
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(i) in governmental
funds, transfers should be reported as other
financing uses in the funds making transfers
and as other financing sources in the funds
receiving transfers;

(ii) in government-wide
financial statements, transfers between
funds should be reported in a separate cate-
gory as the final item before change in net
assets; and

(iii) in proprietary
funds, transfers should be reported after
nonoperating revenues and expenses.

(b) GASB 34 paragraphs 61 and
318 indicate that transfers between funds of
the primary government and funds of a
component unit should be reported as fol-
lows: 

(i) Transfers between
the primary government and discretely pre-
sented component units are required to be
reported as external transaction, revenues
and expenses, in the primary government’s
financial statements and in the component
unit’s separately issued financial state-
ments.

(ii) Transfers between
the primary government and a blended com-
ponent unit should be reported in the sepa-
rately issued reports of the component unit
as revenues and expenses.  But when the
blended component unit is included in the
primary government’s financial statements,
those revenues and expenses should be
reclassified and shown as transfers.

(c) Nonreciprocal interfund activ-
ity also includes interfund reimbursements
that are repayments from a fund responsible
for an expenditure or expense to the fund
that originally paid for them.
Reimbursements should not be displayed in
the financial statements.

V. Required auditor's
reports:

(1) Auditor reports should follow
the examples contained in the AICPA, Audit
and Accounting Guide Audits of State and
Local Governments (GASB 34 Edition),
issued September 1, 2002.  Appendix 14A-
Illustrative Auditor’s Reports provides
report illustrations.  Example 14A.12 illus-
trates how to opine on the basic financial
statements and the combining and individ-
ual fund financial statements presented as
supplementary information.  Guidance pro-
vided in Chapter 14, Footnote 31 applies
when the government presents budgetary
comparison information as basic financial
statements as required by this rule, instead
of as RSI.  All independent auditors’ reports
should include a statement regarding the
conduct of the audit being in accordance
with auditing standards generally accepted
in the United States of America and with
applicable Government Auditing
Standards per GAGAS 5.05.  The state

auditor requires the reports required by
GAGAS, OMB Circular A-133, and HUD
Guidelines on Reporting and Attestation
Requirements of Uniform Financial
Reporting Standards (UFRS) to be included
under one report cover with the independ-
ent auditor’s report, rather than presented
under separate report covers.  The reports
referred to in these sections are the:  Report
on compliance and internal control over
financial reporting based on an audit of
financial statements performed in accor-
dance with government auditing standards,
(GAGAS 5.08 and 5.12); independent audi-
tors’ report including the SAS 29 opinion on
the schedule of expenditures of federal
awards and the HUD financial data sched-
ule (FDS); the report on compliance with
requirements applicable to each major pro-
gram and on internal control over compli-
ance in accordance with OMB Circular A-
133, the Schedule of Findings and
Questioned Costs (A-133 .505); and the
audited HUD Financial Data Schedule
(FDS).  The report must also contain a table
of contents and official roster.  An exemp-
tion from the “one report cover” rule must
be obtained from the state auditor in order
to present any of the above information
under a separate cover.

(2) The proposed SAS,
Performing Audit Procedures in Response
to Assessed Risk and Evaluating the Audit
Evidence Obtained says:  69. "In evaluating
whether the financial statements are pre-
sented fairly in all material respects in con-
formity with GAAP, the auditor should con-
sider the effects both individually and in the
aggregate, of misstatements that are correct-
ed by the entity.  …The consideration and
aggregation of misstatements should
include likely misstatements (the auditor's
best estimate of the total misstatements in
the account balances or classes of transac-
tions that he or she has examined), not just
known misstatements (the amount of mis-
statements specifically identified).  Likely
misstatements should be aggregated in a
way that enables the auditor to consider
whether, in relation to individual amounts,
subtotals, or totals in the financial state-
ments, they materially misstate the financial
statements taken as a whole."  81. "If the
auditor concludes, based on accumulation
of sufficient audit evidence, that effects of
likely misstatements, individually or in the
aggregate, cause the financial statements to
be materially misstated, the auditor should
request management to eliminate the mis-
statement.  If the material misstatement is
not eliminated, the auditor should issue a
qualified or an adverse opinion on the finan-
cial statements.  Material misstatements
may be eliminated by, for example, applica-
tion of appropriate accounting principles,
other adjustments in amounts, or the addi-

tion of appropriate disclosure of inade-
quately disclosed matters.  Even though the
effects of likely misstatements on the finan-
cial statements may be immaterial, the audi-
tor should recognize that an accumulation
of immaterial misstatements in the balance
sheet could contribute to material misstate-
ments of future financial statements."
Current standards (SAS AU 350.30) require
the auditor to project misstatements result-
ing from audit sampling applications and all
known misstatements from nonsampling
applications and consider them in the aggre-
gate along with other audit evidence when
evaluating whether the financial statement
taken as a whole may be materially misstat-
ed.

(3) Proper implementation of
GASB 34 and/or GASB 35 will impact the
auditor’s opinion in the independent audi-
tor’s report.

(a) An adverse opinion shall
result if anything less than a full set of
financial statements, as required by GASB
34 and/or GASB 35, are presented.

(b) An adverse opinion shall
result if the old model is presented instead
of the new model under GASB 34 and/or
GASB 35.

(c) A modified opinion may result
if a component unit fails to implement
GASB 34 and/or GASB 35 in the same fis-
cal period as the primary government.

(d) An adverse opinion will result
if infrastructure is excluded from the gov-
ernment-wide statements and it is signifi-
cant.

(4) GAAP includes GASB 34
and/or 35 once the implementation date for
the entity passes.  “Rule 203 of the Code of
Professional Conduct of the AICPA states:
‘A member shall not (1) express an opinion
or state affirmatively that the financial state-
ments or other financial data of any entity
are presented in conformity with generally
accepted accounting principles or (2) state
that he or she is not aware of any material
modifications that should be made to such
statements or data in order for them to be in
conformity with generally accepted
accounting principles, if such statements or
data contain any departure from an account-
ing principle promulgated by bodies desig-
nated by council to establish such principles
that has a material effect on the statements
or data taken as a whole.' ” (SAS AU Sec
508.14)

W. Service organizations:
(1) SAS No. 88 amends SAS No.

70, Reports on the Processing of
Transactions by Service Organizations, to
help IPAs determine what additional infor-
mation they might need when auditing the
financial statements of an agency that uses a
service organization to process transactions.
SAS No. 70 provides guidance an IPA
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should consider when auditing the financial
statements of an agency that uses a service
organization to process  transactions.  SAS
No. 70 provides guidance an IPA who issues
reports on the processing of transactions by
a service organization for use by other IPAs.

(2) SAS No. 70 (AU 324.03)
defines a service organization as an organi-
zation that is engaged to provide either or
both of the following services:

(a) execution of transactions and
maintenance of the related accountability;
and

(b) recording of transactions and
processing of related data.

(c) The following are examples of
service organizations:

(i) tax collection
authorities;

(ii) EDP service centers
that process transactions and related data for
others;

(iii) regional education-
al service centers;

(iv) bank trust depart-
ments that invest and hold assets for
employee benefit plans or others;

(v) payroll service com-
panies that process payroll transactions and
make payroll disbursements; and

(vi) potentially public
housing authority fee accountants.

(3) When a governmental agency
uses a service organization (as defined by
AU 324.03), its transactions are processed
through another organization's financial
reporting system and are subject to that
organization's controls.  If the use of the
service organization is significant to plan-
ning and performing the audit, the IPA
should obtain an understanding of the
client's financial reporting system and inter-
nal controls for information produced by the
service organization in accordance with
SAS No. 70.  The understanding obtained
should be documented.

(4) SAS No. 98, Omnibus
Statement on Auditing Standards-2002,
amended SAS No. 70 to require a service
auditor to inquire of management about
subsequent events.

X. Disposition of property:
(1) Sections 13-6-1 and 13-6-2,

NMSA 1978, and the Procurement Code,
govern the disposition of obsolete, worn-out
or unusable tangible personal property
owned by state agencies, local public bod-
ies, school districts, and state educational
institutions.  At least thirty days prior to any
such disposition of property, written notifi-
cation of the official finding and proposed
disposition duly sworn and subscribed
under oath by each member of the authority
approving the action must be sent to the
state auditor.

(2) In the event a computer is

included in the planned disposition, the
agency shall “sanitize” all licensed software
and any electronic media pertaining to the
agency.  Hard drive erasure certification is
still required even if the asset originally cost
less than $1,000 and was not included in the
fixed asset inventory.  According to the May
5, 2002 memorandum from the chief infor-
mation technology security and privacy
office on this subject, “ordinary file deletion
procedures do not erase the information
stored on hard disks or other magnetic
media.  Sanitizing erases or overwrites
totally and unequivocally, all information
stored on the media.  There are three basic
approaches:

(a) purchasing and using a com-
mercial degaussing product to erase mag-
netic disks;

(b) overwriting stored data a min-
imum of five times; or

(c) reformatting the drives (“F
disking”).

(3) The agency will certify in
writing the proper erasure of the hard drive
and submit the certification along with the
notification of the proposed disposition of
property to the state auditor at least thirty
days prior to taking action.  The IPA shall
test for compliance with this requirement.
This is a special requirement of the state
auditor and it applies even if the original
purchase price of the computer was less
than $1,000.

Y. Joint powers agree-
ment:

(1) All joint powers agreements
must be listed in a supplementary schedule
in the audit report.  The schedule should
include the following information for each
agreement:

(a) participants;
(b) party responsible for opera-

tions;
(c) description;
(d) beginning and ending dates of

agreement;
(e) total estimated amount of

project and portion applicable to agency;
(f) amount agency contributed in

current fiscal year;
(g) audit responsibility;
(h) fiscal agent if applicable; and
(i) name of government agency

where revenues and expenditures are report-
ed.

(2) For self-insurance obtained
under joint powers agreements see
Subsection Z of 2.2.2.10.NMAC (self-
insurance).

Z. Self insurance:  Those
agencies that have self-insurance agree-
ments should disclose the data in the notes
to the financial statements.  The note should
include the name of the agency that is pro-
viding the insurance and the amount of con-

tribution by the agency to the fund during
the year.  Reserves should be reviewed to
determine if the reserves are actuarially
sound.  There should be full disclosure in
the notes to the financial statements.

AA. Nonexchange transac-
tion asset and revenue recognition:  GASB
Statement No. 33 establishes accounting
and financial reporting standards for the
nonexchange transactions of state and local
governments.  It is effective for fiscal years
starting after June 15, 2000.  A nonexchange
transaction occurs when a government
(including the federal government) either
gives value to another party without direct-
ly receiving equal value in exchange or
receives value from another party without
directly giving equal value in exchange.
There are four types of nonexchange trans-
actions:  derived tax revenues (income and
motor fuel taxes); imposed nonexchange
revenues (property tax, fines and penalties,
and property forfeitures); government-man-
dated nonexchange transaction revenues
(federal programs that state or local govern-
ments are mandated to perform, state pro-
grams that local governments are mandated
to perform); and voluntary nonexchange
transactions (grants, entitlements, and dona-
tions by nongovernmental entities, includ-
ing private donations).  On both the accrual
and modified accrual basis of accounting,
revenue recognition is required for nonex-
change transactions in the financial state-
ments unless the transaction is not measura-
ble (reasonably estimable).  For guidance in
applying the accrual basis of revenue recog-
nition see GASB 33 paragraphs 16 through
28.  For guidance in applying the modified
accrual basis of revenue recognition, see
GASB 33 paragraphs 29 and 30.
Implementation of GASB 34 requires rev-
enue recognition on both bases of account-
ing:  full accrual basis in the government-
wide statements; and modified accrual basis
in the fund financial statements.  Common
application issues are listed below.

(1) The account receivable asset
amount recognized under both the accru-
al and modified accrual bases of account-
ing should be the same amount.  What
changes is the amount of revenue recog-
nized.  Any “unavailable” amount of rev-
enue should be reclassified from revenue to
“deferred revenue” for the modified accrual
basis.  (AAG-SLV 6.17)

(2) Property taxes are an example
of “imposed nonexchange” revenue.
According to GASB 33 paragraph 18,
“Governments should recognize revenues
from property taxes, net of estimated
refunds and estimated uncollectible
amounts, in the period for which the taxes
are levied, even if the enforceable legal
claim arises or the due date for payment
occurs in a different period.”  For modified
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accrual presentation, property tax revenues
are recognized when they become available.
Available means, due or past due and
receivable within the current period, usual-
ly within 60 days.  (NCGAI 3 paragraph 8)
An agency that receives a portion of anoth-
er government’s derived tax or imposed
nonexchange revenues (sales or property
taxes) should record revenues, and the
provider government should record expens-
es (or expenditures), when all eligibility
requirements have been met per GASB 36
paragraph 13.  See GASB 36 paragraphs 16
and 17 for specific examples of revenue
recognition for “shared” tax revenue and
“locally imposed” tax revenue.

(3) There will be no direct
increases to contributed capital under
GASB 33, all inflows from nonexchange
transactions must be reported as revenue.
(GASB 33 paragraph 93)

BB. SAS 89 audit adjust-
ments:  The engagement letter should state
that management is responsible for adjust-
ing the financial statements to correct mate-
rial misstatements.  In the representation
letter, management should affirm to the
auditor that the effects of any uncorrected
financial statement misstatements aggregat-
ed by the auditor are immaterial, both indi-
vidually and in total.  In such cases, a sum-
mary of any misstatements that manage-
ment did not correct in their financial state-
ments must be included in or attached to the
management representation letter.  The
auditor is required to inform those who have
oversight of the financial reporting process
about uncorrected misstatements aggregat-
ed by the auditor during the current engage-
ment and pertaining to the latest period pre-
sented that were determined by manage-
ment to be immaterial, both individually
and in the aggregate, to the financial state-
ments taken as a whole.  Passed audit
adjustments are those determined by the
auditor that did not get included in the
audited financial statements.  The auditor
must present this list of “passed adjust-
ments” to the agency management and
governing board representatives at the
exit conference.  A copy of the manage-
ment representation letter and the list of
“passed adjustments” must be attached
to the audit report when it is submitted to
the state auditor for review.  In the event
no audit adjustments were omitted from the
financial statements a memo stating that
there were “no passed adjustments” should
take the place of the list of “passed adjust-
ments.”

CC. GASB 34 implementa-
tion issues:

(1) In the year GASB 34 is imple-
mented, note disclosure must be made rec-
onciling the GASB 34 beginning net assets
back to the prior year audited ending fund

balances.  This is a special requirement of
the state auditor.

(2) Agency funds are excluded
from the statement of changes in fiduciary
net assets (GASB 34 paragraph 110)
because they have no “net assets.”
Therefore, it is a requirement of the state
auditor that a schedule of changes in assets
and liabilities for the agency funds be
included as supplemental information (SI)
for all agencies that have agency funds.  See
also Subparagraph (e) of Paragraph (3) of
Subsection C of 2.2.2.12 NMAC for more
information regarding the presentation of
school district agency fund statements of
changes in assets and liabilities for agency
funds.

DD. Accounting for
Forfeited Property:

(1) Seized property should be
accounted for in an agency fund before the
Section 31-27-6, NMSA 1978 “judgment of
forfeiture.”

(2) Once the judgment of forfei-
ture is made, the property should be
accounted for in a special revenue fund
because the revenues are legally restricted
for specified purposes.  The balance sheet of
such a special revenue fund that accounts
for seized property may have zero balances
at the end of a fiscal year because net bal-
ance amounts may have been transferred to
the general fund of the governing body of
the seizing law enforcement agency, or the
general fund to be used for drug abuse treat-
ment services, for drug prevention and edu-
cation programs, for other substance abuse
demand-reduction initiatives or for enforc-
ing narcotics law violations.  Exceptions are
forfeitures of property arising from: viola-
tions of hunting or fishing regulations that
must be deposited in the game protection
fund; and violations against cultural proper-
ties that must be used for the restoration of
the affected cultural property, with net bal-
ances being deposited into the general fund. 

(3) Seized property resulting in
forfeiture proceeds creates revenue for the
governmental agency that seized the proper-
ty.  That revenue and related expenditures
must be included in the budget process of
the governmental agency.

(4) See Section 31-27-1, NMSA
1978 and related cross references for guid-
ance on various types of seizures and forfei-
tures.  Section 31-27-7, NMSA 1978 pro-
vides statutory guidance for proper disposi-
tion of forfeited property and use (allowable
expenditures) of all related proceeds.
[2.2.2.10 NMAC - Rp 2.2.2.10 NMAC, 3-

31-04]

2.2.2.11 THE MANAGING
AND LEGISLATING FOR RESULTS
IN GOVERNMENT ACT:

A. The Managing and

Legislating for Results in Government Act
(AGA) (Chapter 15, Laws of 1999) as
amended by senate bill 561 in the 2004
Regular Session provides a general process
for implementation of performance-based
budgeting over a four-year period (FY00
through FY04).

B. For agencies whose
performance measures are included in the
General Appropriations Act, the agency
shall include a schedule of performance
data (outcomes, outputs, efficiency, etc.) if,
the schedule is required by the agency's
oversight agency such as DFA, CHE and
PED and preparation guidelines are issued
by the oversight agency.

C. The auditor’s responsi-
bilities for performing procedures and
reporting on required supplemental infor-
mation (RSI) is provided in SAS No. 52,
Omnibus Statement on Auditing Standards
1987 (AICPA, Professional Standards, vol.
1, AU 558, Required Supplemental
Information).  The auditor ordinarily
should apply the following limited proce-
dures to RSI.

(1) Inquire of management about
the methods of preparing the information,
including:

(a) whether it is measured and
presented within prescribed guidelines;

(b) whether methods of measure-
ment or presentation have been changed
from those used in the prior period and the
reasons for any such changes; and 

(c) any significant assumptions or
interpretations underlying the measurement
or presentation.

(2) Compare the information for
consistency with:

(a) management’s responses to
foregoing inquiries;

(b) audited financial statements;
and 

(c) other knowledge obtained dur-
ing the audit.

(3) Consider whether to include
representations on RSI in the management
representation letter.

D. Apply additional proce-
dures, if any, that other AICPA SASs, SAS,
interpretations, audit and accounting
guides, or statements of position prescribe
for specific types of RSI.

E. Make additional
inquires if applying the foregoing proce-
dures causes the auditor to believe that the
information may not be measured or pre-
sented within applicable guidelines.

F. The IPA should report
on the performance data in either an
agency-prepared or auditor submitted docu-
ment when:

(1) the required performance data
is omitted;

(2) the auditor concludes that the
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measurement or presentation of the per-
formance data departs materially from pre-
scribed guidelines;

(3) the auditor is unable to com-
plete the prescribed procedures; and

(4) the auditor is unable to
remove substantial doubts about whether
the performance data conforms to pre-
scribed guidelines.

G. The IPA generally has
no reporting requirement; however, the IPA
may disclaim an opinion on the informa-
tion.
[2.2.2.11 NMAC - Rp 2.2.2.11 NMAC, 3-
31-04]

2.2.2.12 SPECIFIC CRITE-
RIA: The applicable specific criteria
should be considered in planning and con-
ducting governmental audits.  These
requirements are not intended to be all-
inclusive; therefore, the appropriate state
statutes should be reviewed in planning
governmental audits.

A. PERTAINING TO
AUDITS OF STATE AGENCIES:

(1) Due dates for agency audits:
House Bill 219 amended Section 12-6-3,
NMSA 1978 so that by statute, state agency
reports are due no later than 60 days after
the financial control division of the depart-
ment of finance and administration provides
the state auditor with notice that the
agency’s books and records are ready and
available for audit.  The financial control
division mandates that each agency, with
the help of its independent auditor, identify
a schedule of deliverables and agree to
milestones for the audit to ensure that the
agency’s books and records are ready and
available for audit and the auditor delivers
services on time.  The sixty days to the audit
deadline will be based on the schedule of
deliverables and milestones; however, the
deadline cannot extend beyond December
15.    This requirement does not prevent the
auditor from performing interim audit work
prior to receipt of the DFA notice of agency
preparedness.  Once the agency and auditor
have certified to the financial control divi-
sion of the department of finance and
administration that the agency’s books and
records are ready and available for audit, if
the auditor or agency find that the scheduled
audit deliverables or agreed upon mile-
stones are not accomplished timely and
there is a possibility the audit report will be
late, the auditor or agency shall immediate-
ly write a dated letter to the state auditor
describing the problems.  The financial con-
trol division of the department of finance
administration must be sent a photocopy of
the letter.

(2) Materiality at the individual
fund level means at the individual central
accounting system (CAS) fund level for

state agencies.  The individual CAS funds
should be shown in the combining financial
statements and opined on in the independent
auditors’ report.

(3) Encumbrances reconciliation:
DFA maintains an encumbrance system for
all state agencies under its jurisdiction.  The
agency is responsible for preparing a list of
its valid encumbrances at year-end and rec-
onciling the list to with DFA’s year-end
encumbrance list.  The differences in the
reconciliation must be disclosed in the notes
to the financial statements, by category of
expenditure and by appropriation level.

(4) Special, deficiency, and spe-
cific appropriations:

(a) Special, deficiency, and spe-
cific appropriations must be disclosed in the
financial statements.  The original appropri-
ation, expenditures to date, outstanding
encumbrances and unencumbered balances
should be shown in a supplementary sched-
ule or in a note to the financial statements.
This is a special requirement of the state
auditor.

(b) Any special, deficiency, and
specific appropriation balances that are not
reverted at the balance sheet date must be
presented as unearned or deferred revenue
or as:  reserved fund balance in the fund
financial statements; and restricted net asset
in the statement of net assets.  The account-
ing treatment of any balances should be
fully explained in the supplementary sched-
ule or in a note to the financial statements
regarding the special appropriations.

(5) Net assets/fund balance:
(a) The government-wide state-

ment of net assets and the proprietary fund
balance sheet should show net assets as:  (1)
invested in capital assets, net of related
debt; (2) restricted; and/or (3) unrestricted.
GASB 34 paragraphs 33 through 37 explain
the components of net assets.  Net assets are
restricted when constraints placed on net
asset use are either:  externally imposed by
creditors (such as through debt covenants),
grantors, contributors, or laws or regula-
tions of other governments; or imposed by
law through constitutional provisions or
enabling legislation.  Note that restricted net
assets are not the equivalent of reserved
fund balances.  Encumbrances should not
be shown as restricted net assets.

(b) Governmental fund financial
statement fund balances should be segregat-
ed into reserved fund balances and unre-
served and legally designated fund balances
(GASB 34 paragraph 84).  In general, an
agency should show reserved fund balance
related to encumbrances, inventories, and
petty cash.  All other reservations must be
specifically required or authorized by legis-
lation.  The notes to the financial statements
must disclose the specific legal authority for
all reservations of fund balance.  Reserved
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fund balances of the combined nonmajor
funds should be displayed in sufficient
detail to disclose the purposes of the reser-
vations (i.e., reserved for debt service or
reserved for encumbrances).  Unreserved
fund balances of nonmajor funds should be
displayed by fund type on the face of the
balance sheet.

(c) The statement of fiduciary net
assets (fiduciary fund financial statement)
should show net assets as “held in trust for
….” (GASB 34 paragraph 108 and Example
E-1)

(6) Books of record:
(a) DFA maintains a central

accounting system (CAS) of state accounts
for cash and budgetary control purposes.
There is a three-volume set of DFA model
accounting practices (MAPs) available that
describes state agency accounting policies,
procedures, document processing and
GASB 34 implementation.  They provide
excellent guidance for an auditor regarding
policy and procedure requirements and
should be available at each state agency.

(b) The legislature made changes
to the appropriation levels as part of the
implementation of the Accountability in
Government Act.  DFA made corresponding
changes to the CAS chart of accounts which
are described in the crosswalk below.  There
are five appropriation unit codes instead of
the previous eleven.  Statements of rev-
enues and expenditures should continue to
be presented in accordance with GAAP by
function or program classification.  Budget
comparison statements must be presented
using the level of appropriation reflected in
the agency appropriation for the current-
year.



The updated revenue codes follow a format that facilitates GASB 34 revenue classification:

For more detail about the chart of accounts see the DFA website.
(7) Reversions to state general fund:
(a) All reversions to the state general fund must be identified in the financial state-

ments by the fiscal year of appropriation (i.e., reversion to state general fund FY 03).  The
gross amount of the appropriation and the gross amount of the reversion must be shown sep-
arately.

(b) Section 6-5-10, NMSA 1978 requires “all unreserved, undesignated fund bal-
ances in reverting funds and accounts as reflected in the central accounting system as of
June 30 shall revert by September 30, to the general fund.  The division may adjust the
reversion within forty five days of release of the audit report for that fiscal year.”  Failure
to transfer reverting funds timely in compliance with the statute requires an audit finding.

(8) Nonreciprocal (not payments for materials or services rendered) interfund
(internal) activity includes (a) transfers (redefined to include activities previously known as
“operating transfers” and “residual equity transfers” and (b) reimbursements (GASB 34
paragraph 410):

(a) Intra-agency transfers between funds within the agency should offset.  Reasons
for intra-agency transfers should be fully explained in the notes to the financial statements.
In the separate audit report of the state agency these transfers between their internal funds
should be shown as other financing sources or uses in the fund financial statements and as
transfers (that get eliminated) in the government-wide financial statements.

(b) Inter-agency transfers (between an agency’s internal funds and other funds of
the state) should be segregated from intra-agency transfers and should be fully explained in
the notes to the financial statements along with the agency number and cash account to
whom and from whom transferred.  The transfers may be detailed in supporting schedules
rather than notes, but agency and cash account numbers must be shown.  The IPA is respon-
sible for performing audit procedures on all such inter-agency transfers.

(c) Inter-agency transfers between legally separate component units and the pri-
mary government the state:

(i) The AICPA Audit and Accounting Guide, Audits of State and Local
Governments (GASB 34 Edition), lists some examples of potential component units (blend-
ed and/or discrete) of a state in Section 12.02:  school districts; colleges and universities;

utilities; hospitals and other health care
organizations; and public employee retire-
ment systems.

(ii) If the inter-agency
transfer is between a blended component
unit of the state and other funds of the state,
then the component unit’s separately issued
financial statements should report such
activity between itself and the primary gov-
ernment as revenues and expenses.  When
the blended component unit is included in
the primary government’s financial state-
ments, such inter-agency transfers would be
reclassified as transfers.  (GASB 34 para-
graph 318)

(iii) All resource flows
between a discretely presented component
unit of the state and other funds of the state
are required to be reported as external trans-
actions-revenues and expenses in the pri-
mary government’s financial statements and
the component unit’s separately issued
financial statements.  (GASB 34 paragraph
318)

(d) All transfers to and from CAS
fund 853, the state general fund appropria-
tion account, must be clearly identifiable in
the audit report as state general fund appro-
priations, reversions, or collections.

(e) Reimbursements are transfers
between funds that are used to reallocate the
revenues and expenditures/expenses to the
appropriate fund.  Reimbursements should
not be reported as interfund activity in the
financial statements.

(9) General services department
(GSD) capital projects:  GSD records the
state of New Mexico capitalized land and
buildings for which it is responsible, in its
accounting records.  The cost of furniture,
fixtures, and moveable equipment owned
by agencies is to be capitalized in the
accounting records of the agency that pur-
chased them.  The agency must capitalize
those assets based on actual amounts
expended, in accordance with GSD instruc-
tions issued in NMAC 1.2.1.10, Valuation
of Assets (2.20.1.10 NMAC).

(10) State-owned motor vehicle
inventory:  Successful management of the
state-owned vehicles pursuant to the
Transportation Services Act (15-8-1 to 15-
8-11 NMSA 1978) is dependent on reliable
and accurate capital assets inventory
records and physical verification of that
inventory.  Thus, the annual audit of state
agencies shall include specific tests of the
reliability of the capital assets inventory and
verification that a physical inventory was
conducted for both the agency's owned
vehicles and long-term leased vehicles.

(11) Capital assets inventory:
(a) The Audit Act (12-6-10

NMSA 1978) requires agencies to capitalize
only chattels and equipment whose cost is
over $1,000.  Neither the statute nor Rule 1
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New appropriation 
code 

Old appropriation 
name 

Old appropriation 
unit 
 

200 personal services 000 
200 employee benefits 010 
400 in-state travel 020 
400 maintenance and 

repairs 
030 

400 supplies 040 
300 contractual services 050 
400 operating costs 060 
400 other costs 070 
400 capital outlay 080 
400 out-of-state travel 095 
500 other financing uses 150 
600 refunds, reversions, 

annuity 
160 

Revenue Code Type of Revenue 
XXX3 program charges for services 
XXX4 program operating revenue 
XXX5 program capital contrib/grants 
XXX6 general revenue 
XXX7 addition to employee retirement plan 
XXX8 other financing sources 
XXX9 special items/extraordinary 
XXX0 transfers 



NMAC 1.2.1 (2.20.2 NMAC), Accounting
and Control of Fixed Assets of State
Government, requires that agencies remove
items from their capital asset inventory
whose value is less than $1,000; and

(b) The state auditor encourages
agencies to maintain a separate accountabil-
ity report (listing), for management purpos-
es, of those items that cost less than $1,000.
This listing will not be reflected in the
financial statements.

(12) Financial statement presenta-
tion (GASB 34 paragraph 134):

(a) Unless a state agency is legal-
ly separate from the state, the special for-
mats applicable to special-purpose govern-
ments should not be used.

(b) State agencies that are not
legally separate from the state should pro-
vide both fund financial statements and
government-wide financial statements in
their separately issued financial statements.

(13) Independent auditor’s report:
The independent auditor’s report for state
agencies, district attorneys, and district
courts must include an explanatory para-
graph preceding the opinion paragraph.
The explanatory paragraph should reference
the summary of significant accounting prin-
ciples disclosure regarding the reporting
agency, and indicate that the financial state-
ments present the financial position and
results of operation of only that portion of
the financial reporting agency of the state
that is attributable to the transactions of the
agency.  See Example 14A.14 in the AICPA
Audit and Accounting Guide, Audits of
State and Local Governments (GASB 34
Edition).  A statement should be included
that the audit was made in accordance with
generally accepted government auditing
standards per GAGAS 5.05.

B. PERTAINING TO
HOUSING AUTHORITIES:

(1) The state of New Mexico
currently has 48 housing authorities that
are included under the Audit Act:

(a) independent
5

(b) component units or depart-
ment of municipalities 33

(c) component units or depart-
ment of counties 9

(d) component unit of the state
1

(2) The housing authority must be
included in the financial report of the pri-
mary government by discrete presentation
unless an exemption from this requirement
is obtained from the state auditor.

(a) Discrete presentation shows
financial data of the component unit in a
column, to the right of and separate from the
financial data of the primary government.
See GASB 14 paragraphs 44 through 50 for
additional guidance.

(b) The primary government
and/or auditor must make the determination
whether the housing authority is a compo-
nent unit of the primary government.  See
Paragraph (1) of Subsection A of 2.2.2.10
NMAC for guidance in this determination.
In the event the primary government and/or
auditor determine that the housing authority
is a department of, rather than a component
unit of the primary government, a request
for exemption from the discrete presenta-
tion requirement must be submitted to
the state auditor, by the agency, explain-
ing why the housing authority should not
be a discretely presented component unit.
The request for exemption must include evi-
dence that the housing authority is not a
separate legal agency from the primary gov-
ernment and that the corporate powers of
the housing authority are held by the pri-
mary government.  Evidence included in the
request must address these issues:

(i) the housing authori-
ty is not a corporation registered with the
public regulation commission;

(ii) there was never a
resolution or ordinance making the housing
authority a public body corporate; and

(iii) the housing author-
ity was authorized under Section 3-45-1,
NMSA 1978, Municipal Housing Law.

(c) Upon receipt of the exemption
from the requirement for discrete presenta-
tion, granted by the state auditor, the hous-
ing authority department or program would
be included in the financial report of the pri-
mary government like any other department
or program of the primary government.

(d) An annual exemption is
required.

(3) For housing authorities that
are component units, the financial data for
all funds of the housing authority must be
accounted for in proprietary funds.

(4) Notice PIH 2002-4 (HA)
dated February 11, 2002, requires all public
housing authorities to submit one copy of
the completed audit report including the
findings to the HUD office for review,
effective for fiscal years ended June 30,
2001.

(a) The IPA shall issue to the
housing authority a separate audit report
if it is required by HUD or the agency.
The preparation and submission cost for any
required separate audit report must be
included in the audit contract.

(b) Any separate housing authori-
ty audit report is due on or before the due
date specified in 2.2.2.9 NMAC.  If the sep-
arate report is not received on or before the
due date by the state auditor, the report is
late and not in compliance with the require-
ments of Subsection A of 2.2.2.9 NMAC,
and a current-year audit finding must be
included the audit report.

(5) Auditors and public housing
authorities must follow the requirements of
Guidelines on Reporting and Attestation
Requirements of Uniform Financial
Reporting Standards (UFRS) for Public
Housing Authorities Not-for-Profit
Multifamily Program Participants and
their Independent Accountants, which is
available on the real estate assessment cen-
ter (REAC) web site at
www.hud.gov/offices/reac under a search
for UFRS.  Additional administrative issues
related to the audit of public housing
authorities follow.

(a) The local governments are
encouraged to include representatives from
the housing authority in the IPA selection
process.

(b) Audits of the public housing
authorities shall be conducted by the same
IPA who performs the audit of the local
government.  Separate audit contracts will
not be approved.

(c) Audits of public housing
authorities that are component units of or
are otherwise included in a state or local
government that expends $500,000 (require
a Single Audit) must also include a separate
agreed-upon procedures engagement relat-
ed to the audited financial data schedule
(FDS) which is electronically submitted to
REAC by the housing authority.  The PHA
must submit electronically a final approved
FDS based on the audited financial state-
ments no later than 9 months after the
PHA’s fiscal year end.  The auditor must:

(i) electronically report
on his comparison of the electronic FDS
submission in the REAC staging data base
through the use of an ID and password;

(ii) include a hard copy
of the FDS in the audit report;

(iii) render a SAS 29
opinion on the FDS; and

(iv) explain any materi-
al differences between the audited FDS and
the financial statements in the notes to the
financial statements.  The audit must
include this separate attestation engage-
ment.  The preparation and submission
cost for this HUD requirement must be
included in the audit contract.

(d) The IPA shall include the
housing authority’s governing board and
management representatives in the entrance
and exit conferences with the primary gov-
ernment.  If it is not possible to hold such
combined conferences, the IPA shall hold a
separate entrance and exit conference with
housing authority’s management and a
member of the governing board.

(e) The IPA shall provide the
housing authority with an itemized cost
breakdown by program area for audit serv-
ices rendered in conjunction with the hous-
ing authority.
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(f) The IPA shall consider
whether any fee accountant used by the
housing authority is a service organization
according to the criteria of SAS 70.  See
Subsection W of 2.2.2.1 NMAC above,
SAS AU 324, and the SAS 98 amendment
to SAS 70 for further explanation regarding
service organizations and related auditing
requirements.  If the housing authority has
not implemented effective internal controls
over the fee accountant’s work product, the
auditor will have to obtain sufficient under-
standing of the internal controls the fee
accountant has over his/her work product to
plan the audit.  A service auditor’s report on
controls placed in operation at the fee
accountant’s organization should be helpful
in providing a sufficient understanding to
plan the audit of the housing authority;
however, relying on that report alone, the
housing authority auditor cannot reduce the
assessed level of control risk below the
maximum.   To do that the housing authori-
ty auditor would have to do one or more of
the following:

(i) test the housing
authority’s controls over the activities of the
fee accountant;

(ii) obtain a copy of the
fee accountant’s auditors’ report on controls
placed in operation and tests of operating
effectiveness, or a report on the application
of agreed-upon procedures that describes
relevant tests of controls; or

(iii) perform tests of the
fee accountant’s internal controls at the fee
accountant’s office.  (SAS AU 324.12)  

C. PERTAINING TO
SCHOOL DISTRICTS:

(1) Update to the auditor selection
process:  After completing the evaluation
for each IPA the school district shall submit
the IPA recommendation to the state public
education department (PED) for approval,
prior to submitting the recommendation to
the state auditor for approval.  The sample
cover letter provided in Appendix A may be
used for the PED approval signature.  The
IPA recommendation is due to the state
auditor on or before May 31.

(2) Regional education coopera-
tive (REC) audits:

(a) For accounting purposes,
RECs are considered joint ventures, in
accordance with the GASB Codification of
Governmental Accounting and Financial
Reporting Standards, Section J50
"Accounting for Participation in Joint
Ventures and Jointly Governed
Organizations".

(b) A separate financial and com-
pliance audit is required on activities of
RECs. The IPA shall provide a copy of this
report to the participating school districts
and the New Mexico public education
department once the report has been

released by the state auditor.  The presenta-
tion of these funds should be in conformity
with accounting principles generally
accepted in the United States of America.

(c) Audits of RECs should test for
compliance with PED Regulations 6.23.3.7
through 6.23.3.12.

(d) On-behalf payments for fringe
benefits and salaries made by RECs for
employees of school districts should be
accounted for in accordance with GASB
Cod. Sec. N50.135 and communicated to
the employer in accordance with Sec.
N50.131.

(3) School district audits must
address the following issues:

(a) Audits of school districts shall
test for compliance with SBE Regulation
6.20.2 NMAC, Governing Budgeting and
Accounting for New Mexico Public
Schools and School Districts and the
Manual of Procedures, primarily
Supplement 7, Cash Controls, (pages 7-1
through 7-13).

(b) The audit report of each
school district shall include a cash reconcil-
iation schedule which reconciles the cash
balance as of the end of the previous fiscal
year to the cash balance as of the end of the
current fiscal year.  This schedule will
account for cash in the same categories as
used by the district in its monthly cash
reports to the state public education depart-
ment.

(c) On-behalf payments of
salaries and fringe benefits made for school
district employees by RECs must be
accounted for in accordance with GASB
Cod. Sec. N50.129 through .133 and dis-
closed in accordance with Sec. N50.134.
“Employer governments should obtain
information about the amount of on-behalf
payments for fringe benefits and salaries
from the paying entity or the third-party
recipient; interentity cooperation is encour-
aged.  If information cannot be obtained
from those sources, employer governments
should make their best estimates of the
amounts.” (GASB 24 paragraph 9)

(d) Any joint ventures or other
entities created by the school districts are
agencies subject to the Audit Act. 

(e) Agency fund reporting:  Under
GASB 34 a statement of changes in fiduci-
ary net assets is required for pension trust
funds, investment trust funds, and private-
purpose trust funds.  Agency funds have no
net assets and will be excluded from this
presentation.  (GASB 34 paragraph 110)
Therefore, it is a requirement of the state
auditor that a schedule of changes in assets
and liabilities for the fiscal year be included
as supplemental information in the audit
report, showing the changes in agency
funds summarized by school.

(4) Pertaining to charter schools:

(a) A charter school is a conver-
sion school or start-up school within a
school district authorized by the local
school board to operate as a charter school.
A charter school is considered a public
school, accredited by the state board of pub-
lic education and accountable to the school
district’s local school board for ensuring
compliance with applicable laws, rules and
charter provisions.  A charter school is
administered and governed by a governing
body in a manner set forth in the charter.

(b) In defining a school district’s
financial reporting agency, certain GASB
14 criteria must be applied to determine
whether the district (primary government)
has any component units that must be
included.  A charter school is a component
unit of its sponsoring school district.  The
charter schools must be included in the
financial statements of their sponsoring
school districts by discrete presentation.
Discrete presentation entails reporting com-
ponent unit financial data in a column(s)
separate from the financial data of the pri-
mary government.

(c) Financial statement presenta-
tion requirements for charter school compo-
nent units follow.  Note that the scope of the
audit includes supplemental information
consisting of component unit fund financial
statements and combining statements which
must be opined on.  The charter schools
should be reported in the following manner:

(i) All charter schools
should be reported as significant and there-
fore major component units of the school
district.  All the charter schools should be
included in the basic financial statements
(full accrual basis presentation) in one of
the following manners:  a separate column
for each component unit presented in the
government-wide statement; combining
statements of component units presented as
a basic financial statement after the fund
financial statements; or as condensed finan-
cial statements in the notes to the basic
financial statements.  (GASB 34 paragraphs
124 to 126)

(ii) Fund financial
statements are required because such infor-
mation is not available in separately issued
financial reports on the charter schools.
This modified accrual basis presentation
should be presented as supplemental infor-
mation (SI) according to AAG-SLV 3.20.  If
any funds presented are the result of com-
bining nonmajor funds, a combining state-
ment should also be included in the SI pres-
entation.

(d) The state auditor requires that
individual budget-to-actual comparison
schedules for the charter schools be includ-
ed in the financial report following the fund
financial statements and related combining
statements as SI to demonstrate compliance
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with legally adopted budgets.  The individual budget comparison schedules are also included in the scope of the audit and must be audited
and included in the auditor’s opinion.

(5) New mexico public schools insurance authority (NMPSIA):  Both legal compliance and substantive tests should be performed
at the agency level on these transactions.

D. PERTAINING TO LOCAL PUBLIC BODIES:
(1) Obsolete county records:  Section 14-1-8, NMSA 1978 requires that “An official charged with the custody of any records and

who intends to destroy those records, shall give notice by registered or certified mail to the state records administrator, state records center,
Santa Fe, New Mexico, of the date of the proposed destruction and the type and date of the records he intends to destroy.  The notice shall
be sent at least sixty days before the date of the proposed destruction.  If the state records administrator wishes to preserve any of the records,
the official shall allow the state records administrator to have the documents by calling for them at the place of storage.”  The auditor should
test for compliance with this statute.

(2) Tax roll reconciliation - county governments:  Counties must include two supplementary schedules.  The first one is a “tax roll
reconciliation of changes in the county treasurer’s property taxes receivable” showing the June 30th receivable balance with an additional
breakout of the receivable for the past 10 years.  The second schedule titled “county treasurer’s property tax schedule” must show by agency,
the amount of taxes:  levied; collected in the current year; collected to-date; distributed in the current year; distributed to-date; the amount
determined to be uncollectible in the current year; the uncollectible amount to-date; and the outstanding receivable balance at the end of the
fiscal year, by agency.  This information is necessary for proper revenue recognition on the part of the county as well as on the part of the
recipient agencies, under GASB 33.  See Subsection AA of 2.2.2.10 NMAC for more information regarding GASB 33 property tax revenue
recognition.  Property taxes levied on January 2003 are budgeted for the fiscal year July 1, 2003 through June 30, 2004.  If the county does
not have a system set up to gather and report the necessary information, or the necessary information itself, for the property tax schedule a
related finding is required.

(3) The following is an example of a tax roll reconciliation schedule:

(4) An example of the schedule titled “county treasurer’s property tax schedule “ is shown in Appendix E.
E. PERTAINING TO AUDITS OF COLLEGES AND UNIVERSITIES:
(1) Update to the auditor selection process:  After completing the evaluation for each IPA the college or university shall submit

the IPA recommendation to the commission on higher education (CHE) for approval, prior to submitting the recommendation to the state
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STATE OF NEW MEXICO 
(NAME) COUNTY 

TAX ROLL RECONCILIATION - CHANGES IN THE COUNTY TREASURER’S 
PROPERTY TAXES RECEIVABLE 

FOR THE YEAR ENDED JUNE 30, 2004 

Property taxes receivable, beginning of year  $   641,290 
Changes to Tax Roll:  
    Net taxes charged to treasurer for fiscal year 4,466,602 

 
Adjustments:  
     Increases in taxes receivables 3,066 
     Charge off of taxes receivables (6,144) 
  
           Total receivables prior to collections 5,104,814 
  
Collections for fiscal year ended June 30, 2003 (4,330,993) 
  
Property taxes receivable, end of year $   773,821 
  
Property taxes receivable by years: 
 

 

     1994 $              0 
     1995 29 
     1996 556 
     1997 1,848 
     1998 3,381 
     1999 5,498 
     2000 13,169 
     2001 34,134 
     2002 167,729 
     2003 547,477 
  
Total taxes receivable $   773,821 



auditor for approval.  The sample cover letter provided in Appendix A may be used for the CHE approval signature.  The IPA recommen-
dation is due to the state auditor on or before May 31.

(2) Budget comparison schedules:  The state auditor requires that every college and university audit report include budget com-
parison schedules as supplementary information (SI).  The budget comparison schedules must show columns for: the original budget; the
revised budget; actuals on the budgetary basis; and a variance column.  The budget comparison schedules must be audited and an audi-
tor opinion must be rendered.  See Section 14.51 of the AICPA Audit and Accounting Guide, Audits of State and Local Governments,
GASAB 34 Edition (AAG-SLV).  The auditor must confirm the final adjusted and approved budget with the CHE.  The auditor opinion on
the budgetary SI should follow Example 14A.12 in AAG-SLV and include a statement that the audit was made in accordance with gener-
ally accepted government auditing standards (GAGAS 5.3).  A reconciliation of actual amounts on the budget basis to financial statement
accrual basis amounts should be disclosed on the budget comparison schedule.  The reconciliation is required only at the “rolled up” level
of unrestricted and restricted - all operations.  The commission on higher education (CHE), department of finance administration (DFA)
budget division, and the legislative finance committee (LFC) have approved the following format for audited budget comparison schedules.
This rule requires that the format be used in reporting the budget comparison data as supplementary information.
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                              (a)     Unrestricted and restricted - all operations (Schedule 1) 
Unrestricted and restricted revenues:  State general fund appropriations, federal revenue sources, tuition 
and fees, land and permanent fund, endowments and private gifts, other 
     Total unrestricted and restricted revenues 
     Cash balance budgeted 
     Total unrestricted and restricted revenues and cash balance budgeted 
Unrestricted and restricted expenditures:  Instruction, academic support, student services, institutional 
support, operation and maintenance of plant, research, public service, auxiliary services, intercollegiate 
athletics, capital outlay, building renewal and replacement, retirement of indebtedness, other (student aid, 
grants and stipends; and independent operations) 
     Total unrestricted and restricted expenditures 
Change in net assets (budgetary basis) 
                              (b)     Unrestricted - Non Instruction & General (Schedule 2) 
Unrestricted revenues:  Tuition, miscellaneous fees, federal government appropriations, state government 
appropriations, local government appropriations, federal government contracts/grants, state government 
contracts/grants, local government contracts/grants, private contracts/grants, endowments, land and 
permanent fund, private gifts, sales and services, other 
     Total unrestricted revenues 
     Cash balance budgeted 
     Total unrestricted revenues and cash balance budgeted 
Unrestricted expenditures:  Research, public service, internal services, student aid, grants and stipends, 
auxiliary services, intercollegiate athletics, independent operations, capital outlay, building renewal and 
replacement, retirement of indebtedness 
     Total unrestricted expenditures 
Change in net assets (budgetary basis) 
                              (c)     Restricted - Non-Instruction and General(Schedule 3) 
Restricted revenues:  Tuition, miscellaneous fees, federal government appropriations, state government 
appropriations, local government appropriations, federal government contracts/grants, state government 
contracts/grants, local government contracts/grants, private contracts/grants, endowments, land and 
permanent fund, private gifts, sales and services, other 
     Total restricted revenues 
     Cash balance budgeted 
     Total restricted revenues and cash balance budgeted 
Restricted expenditures:  Research, public service, internal services, student aid, grants and stipends, 
auxiliary services, intercollegiate athletics, independent operations, capital outlay, building renewal and 
replacement, retirement of indebtedness 
     Total restricted expenditures 
Changes in net assets (budgetary basis) 
                              (d)     Unrestricted - instruction and general (Schedule 4) 
Unrestricted revenues:  Tuition, miscellaneous fees, federal government appropriations, state government 
appropriations, local government appropriations, federal government contracts/grants, state government 
contracts/grants, local government contracts/grants, private contracts/grants, endowments, land and 
permanent fund, private gifts, sales and services, other 
     Total unrestricted revenues 
     Cash balance budgeted 
     Total unrestricted revenues and cash balance budgeted 
Unrestricted expenditures:  Instruction, academic support, student services, institutional support, 
operation and maintenance of plant 



(3) The level of planning materiality required by the state auditor follows:  Institutions must report using the business type activ-
ities (BTA) model.  The level of planning materiality described in the AICPA Audit and Accounting Guide, Audits of State and Local
Governments (GASB 34 Edition), Section 4.26, must be used for the audit of these institutions.  Planning materiality for component units
is at the individual component unit level.

(4) Compensated absence liability should be shown as follows:  The statement of net assets should reflect the current portion of
compensated absences under current liabilities, and the long-term portion of compensated absences under noncurrent liabilities.

(5) Component unit issues:  Legally separate entities that meet the criteria set forth in GASB 14 as amended by GASB 39 to qual-
ify as a component unit of an educational institution must be included in the educational institution’s audit report as a discrete component
unit.  An exemption must be obtained from the state auditor in order to present any component unit as blended.  The same auditor must
audit the component unit and the educational institution unless an exemption is obtained from the state auditor.  These exemptions must
be obtained annually.

(a) If the college or university has no component units there should be a statement to that effect in the notes to the financial state-
ment in the description of the reporting entity.  

(b) GASB Statement No. 39, Determining Whether Certain Organizations Are Component Units, became effective for financial
statements of periods beginning after June 15, 2003 (FY04), and requires that a legally separate, tax-exempt organization should be report-
ed as a component unit of a reporting entity if the primary government is not financially accountable; however, the nature and significance
of the relationship with the primary government is such that exclusion would cause the reporting entity’s financial statements to be mis-
leading or incomplete.  As a result of this statement, many college and university foundations, which were not previously reported as com-
ponent units, will have to be reported as a component unit of the college or university.

(c) Individual component unit budget comparison schedules are required if the component unit has a “legally adopted budget.”  A
component unit has a legally adopted budget if it receives any federal funds, state funds, or any other appropriated funds whose expendi-
ture authority derives from an appropriation bill or ordinance that was signed into law.

(d) There is also no level of materiality for reporting findings of component units that do not receive public funds.  All compo-
nent unit findings must be disclosed in the primary government’s audit report.

(6) Management discussion and analysis (MD&A):  The MD&A analysis of significant variations between original and final budg-
et amounts and between final budget amount and actual budget results is required by this rule for colleges and universities.   The analysis
should include any currently known reasons for those variations that are expected to have a significant effect on future services or liquidi-
ty.

(7) Special appropriations (outside HB2) should be clearly shown in the financial statement or explained in the notes to the finan-
cial statements.  Any unexpended balances in the appropriations at year-end that do not have to revert should be shown as restricted expend-
able net assets in the business-type activity (BTA) model.  See Paragraph (7) of Subsection A of 2.2.2.12 NMAC for more information
regarding reversions of appropriations.

F. PERTAINING TO MUTUAL DOMESTIC WATER ASSOCIATIONS:  Associations created pursuant to the
Sanitary Projects Act (3-29-1, NMSA 1978) are subject to audit under the Audit Act 12-6-2, NMSA 1978 and this rule.  The financial state-
ments should follow the not-for-profit model unless the agency meets the criteria described in AAG-SLV 1.01 for being a governmental
organization that should use the governmental accounting and financial reporting model.
[2.2.2.12 NMAC - Rp 2.2.2.12 NMAC, 3-31-04]
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                              (d)     Unrestricted - instruction and general (Schedule 4) 
Unrestricted revenues:  Tuition, miscellaneous fees, federal government appropriations, state government 
appropriations, local government appropriations, federal government contracts/grants, state government 
contracts/grants, local government contracts/grants, private contracts/grants, endowments, land and 
permanent fund, private gifts, sales and services, other 
     Total unrestricted revenues 
     Cash balance budgeted 
     Total unrestricted revenues and cash balance budgeted 
Unrestricted expenditures:  Instruction, academic support, student services, institutional support, 
operation and maintenance of plant 
     Total unrestricted expenditures 
Change in net assets (budgetary basis) 
                              (e)     Restricted - instruction and general (Schedule 5) 
Restricted revenues:  Tuition, miscellaneous fees, federal government appropriations, state government 
appropriations, local government appropriations, federal government contracts/grants, state government 
contracts/grants, local government contracts/grants, private contracts/grants, endowments, land and 
permanent fund, private gifts, sales and services, other 
     Total restricted revenues 
     Cash balance budgeted 
     Total restricted revenues and cash balance budgeted 
Restricted expenditures:  Instruction, academic support, student services, institutional support, operation 
and maintenance of plant 
     Total restricted expenditures 
Change in net assets (budgetary basis) 



2.2.2.13 REVIEW OF AUDIT
REPORTS AND WORKING PAPERS:

A. Section 12-6-14(D),
NMSA requires that the state auditor or per-
sonnel of his office designated by him
examine all audit reports of agencies made
pursuant to contract.  All audits under con-
tracts approved by the state auditor are sub-
ject to review.

(1) The state auditor conducts a
preliminary review of all audit reports
received for proper reporting and presenta-
tion of financial statements, note disclo-
sures and audit findings.

(2) The state auditor notifies the
IPA regarding any deficiencies found during
the review process.  The IPA shall submit
related corrections or notification of dis-
agreement with the review comments to the
state auditor within ten days of receipt of
the deficiency notification.

(3) A copy of the deficiency com-
ments will be mailed to the agency, by the
state auditor, if the IPA does not respond to
the deficiency notification in a timely man-
ner.  These deficiency comments are con-
sidered public documents and may be
requested by the agency.

(4) If the IPA does not respond
to the deficiency notification the state
auditor will notify the agency to select a
different auditor for future audits.

B. Released audit reports
may be subject to a comprehensive desk and
working paper review by the state auditor.
These review checklists are public docu-
ments available on the website at
www.saonm.org/pdfguides. html, unless
the review is performed in conjunction with
a federal agency.  It should be noted that any
reviews of working papers will include test-
ing of audit firm documentation for:

(1) continuing professional edu-
cation (CPE) for compliance with GAGAS
requirements;

(2) the independence safeguards
on nonaudit services, for compliance with
GAGAS 3.17 requirements; and

(3) SAS 99 brainstorming; proce-
dures performed to obtain information nec-
essary to identify and assess the risks of
material misstatement due to fraud; specific
risks that were identified and a description
of the auditor’s response to those risks;
improper revenue recognition as a risk of
material misstatement due to fraud; the
results of procedures performed to further
address the risk of management override of
controls; other conditions and analytical
relationships that caused the auditor to
believe that additional auditing procedures
were required and any further related audi-
tor responses; and the nature of the commu-
nications about fraud made to management,
the audit committee, and others.

C. If during the course of

such a quality control review, the state audi-
tor determines that deficiencies noted are
significant enough that the audit was not
performed in accordance with auditing stan-
dards generally accepted in the United
States of America and/or this rule, any or all
of the following action(s) may be taken:

(1) the IPA may be required to
correct the working papers and reissue the
audit report to the agency, and any others
receiving copies;

(2) the number of audit engage-
ments may be limited;

(3) the IPA may be required to
submit working papers along with the audit
report to the state auditor for review by the
office, prior to the release of the report, for
some or all audit contracts;

(4) the IPA may be denied the
issuance of future audit contracts; and/or

(5) the IPA may be referred to the
New Mexico public accountancy board for
possible licensure action. 

D. Results of review:
(1) A letter will be issued upon

completion of each report or working paper
review to advise the IPA of the results of the
review.  The IPA is required to respond to
each review comment as directed.

(2) Any corrective actions will be
approved by the state auditor based on the
recommendation of the in-charge reviewer.

(3) The IPA may request a review
of the recommended action by the state
auditor.  If requested, the state auditor will
schedule a conference, within fifteen days,
to allow the IPA an opportunity to analyze
the results of the desk or working paper
review and present any information the IPA
deems appropriate.

E. Revisions to the audit
report:  revisions to the audit reports from
reviews conducted by the federal inspector
generals and the state auditor will be made
by the IPA, to all copies of the audit report
held by the agencies and the state auditor. 
[2.2.2.13 NMAC - Rp 2.2.2.13 NMAC, 3-
31-04]

2.2.2.14 CONTINUING EDU-
CATION AND QUALITY CONTROL
REQUIREMENTS:

A. Continuing profession-
al education:  The U. S. GAO Government
Auditing Standards 2003 Revision, states
in Section 3.45 that “each auditor perform-
ing work under GAGAS should complete,
every 2 years, at least 80 hours of CPE that
directly enhance the auditor’s professional
proficiency to perform audits and/or attesta-
tion engagements.”  At least 20 hours of the
80 should be completed in any 1 year of the
2-year period.  Staff members involved in
planning, directing, or reporting on the audit
or attestation engagement following
GAGAS must obtain at least 24 of the 80

hours of CPE in subjects directly related to
government auditing, the government envi-
ronment, or the specific or unique environ-
ment in which the audited entity operates.
Staff members not involved in planning,
directing, or reporting on the audit or attes-
tation engagement, and who charge less
than 20 percent annually of their time to
audits and attestation engagement following
GAGAS, do not have to comply with the
24-hour CPE requirement.  Guidance
regarding allowable CPE is available in
Interpretation of Continuing Education
and Training Requirements at
http://www.gao.gov/govaud/ybk01.htm.

B. U.S. GAO Government
Auditing Standards, 2003 Revision
(GAGAS), Section 3.49 states “each audit
organization performing audits and/or attes-
tation engagements in accordance with
GAGAS should have an appropriate inter-
nal quality control system in place and
should undergo an external peer review.”
Sections 3.52 and 3.53 require that “Audit
organizations performing audits and attesta-
tion engagements in accordance with
GAGAS should have an external peer
review … at least once every 3 years by
reviewers independent of the audit organi-
zation being reviewed.  The external peer
review should determine whether … the
organization’s internal quality control sys-
tem was adequate and whether quality con-
trol policies and procedures were being
complied with to provide the audit organi-
zation with reasonable assurance of con-
forming with applicable professional stan-
dards.

(1) Audit organizations should
have an external peer review conducted
within 3 years from the date they start (that
is, start of field work) their first assignment
in accordance with GAGAS.  Subsequent
external peer reviews should be conducted
every 3 years.  The Standards for
Performing and Reporting on Peer
Reviews, promulgated by the AICPA require
that a new firm enrolling in the AICPA Peer
Review Program must have its initial peer
review within 18 months of joining.

(2) Proposed Revisions to the
AICPA Standards for Performing and
Reporting on Peer Reviews, are scheduled
to become effective for peer reviews com-
mencing on or after January 1, 2005.

(3) If the firm is unable to com-
plete its external quality control review by
the required due date, it will render the firm
ineligible from conducting audits of gov-
ernmental agencies.  Extension requests to
complete the external quality control
review that are approved by the adminis-
tering organization will not be accepted
by the state auditor.

(4) The state auditor requires the
location of the external quality control
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review to be the office of the firm under
review, regardless of whether the firm
reviewed is a sole practitioner and regard-
less of the number of firm employees.
External quality control reviews performed
at a location other than the office of the firm
under review will not be accepted by the
state auditor.

(5) The IPA firm profile submis-
sion to the state auditor requires copies of:

(a) the employing organization of
the peer reviewers’ quality control review
showing an unqualified opinion (this is a
special requirement of the state auditor);

(b) external quality control
review report for the auditor’s firm;

(c) the corresponding letter of
comments;

(d) auditor's response to letter of
comments;

(e) the letter of acceptance from
the peer review program in which the firm
is enrolled; and

(f) a list of the governmental
audits reviewed during the peer review.

(6) Failure to submit the required
IPA firm profile documentation, or an opin-
ion less than modified on the auditor’s peer
review, will disqualify the IPA from doing
governmental audits.

(7) During the procurement
process audit firms shall provide a copy of
their most recent external peer review report
to the agency upon submitting a bid propos-
al or offer.

(8) Individuals conducting peer
reviews of an audit organization’s system of
quality control should meet the following
requirements per GAGAS 3.53:

(a) have current knowledge of
GAGAS and the government environment
relative to the work being reviewed;

(b) be independent (as defined in
GAGAS) of the audit organization being
reviewed, its staff, and the assignments
selected for review;

(c) the employing organization of
the peer reviewers should have received an
unqualified opinion on the review of their
organization’s system of quality controls;
and

(d) have knowledge on how to
perform a peer review (knowledge can be
obtained from on-the-job training, training
courses, or both).

(9) The reviewer must be famil-
iar with this rule.  This is a requirement
of the state auditor that can be achieved
by attendance at audit rule training pro-
vided by the office.

(10) The review should include
(GAGAS 3.54):

(a) “a review of the organization’s
internal quality control policies and proce-
dures, including related monitoring proce-
dures, audit and attestation engagement

reports, audit and attest documentation, and
other necessary documents (for example,
independence documentation, CPE records,
personnel management files related to com-
pliance with hiring, performance evalua-
tion, and assignment policies);”

(b) interviews with various levels
of the reviewed organization’s professional
staff to assess their understanding of and
compliance with relevant quality control
policies and procedures;

(c) use of one of the following
approaches to selecting assignments for
review:

(i) select assignments
that provide a reasonable cross section of
the assignments performed by the reviewed
organization in accordance with GAGAS;
or

(ii) select assignments
that provide a reasonable cross section of
the reviewed organization’s work subject to
quality control requirements, including one
or more assignments performed in accor-
dance with GAGAS.

(d) The review should be suffi-
ciently comprehensive to provide a reason-
able basis for concluding whether the
reviewed audit organization’s system of
quality control was complied with to pro-
vide the organization with reasonable assur-
ance of conforming with professional stan-
dards in the conduct of its work.  Reviewers
should consider the adequacy and results of
the reviewed audit organization’s monitor-
ing efforts to efficiently plan its peer review
procedures; and

(e) Reviewers should prepare a
written report(s) communicating the results
of the external peer review.  The report
should indicate the scope of the review,
including any limitations thereon, and
should express an opinion on whether the
system of quality control of the reviewed
organization’s audit and/or attestation
engagement practices was adequate and was
being complied with during the year
reviewed to provide the audit organization
with reasonable assurance of conforming
with professional standards for audits and
attestation engagements.  The report should
state the professional standards to which the
reviewed audit organization is being held.
The report should also describe the rea-
son(s) for any modifications to the opinion.
When there are matters that resulted in a
modification to the opinion, reviewers
should report a detailed description of the
findings and recommendation, either in the
peer review report or in a separate letter of
comment or management letter, to enable
the reviewed audit organization to take
appropriate actions.  The written report
should refer to the letter of comment or
management letter if such a letter is issued
along with a modified report.

C. The state auditor per-
forms its own quality control review of IPA
audit reports and working papers.  When the
result of the state auditor’s quality control
review differs significantly from the exter-
nal quality control report and corresponding
letter of comments, the state auditor will no
longer accept external peer review reports
performed by that reviewer.  In making this
determination, the state auditor will take
into consideration the fact that AICPA peer
reviews are performed on a risk-based or
key-element approach looking for systemic
problems, while the state auditor reviews
are engagement-specific reviews.

D. House Joint Memorial
86 requesting the state auditor to study
the need for stricter conflict of interest
standards for public accountants:  The
prior year legislative session passed House
Joint Memorial 86.  It builds on the work
done under House Joint Memorial 76 (Laws
of 2002) which requested that the New
Mexico public accountancy board, the state
auditor, the New Mexico society of CPAs
(NMSCPA), and the New Mexico society of
public accountants (NMSPA) work to
ensure strict adherence to public accountan-
cy regulations and standards and report their
findings and recommendations to the leg-
islative finance committee (LFC) by
December 1, 2003.  The deadline for the
committee to report to the LFC has been
extended to prior to the 2005 legislative ses-
sion.  The HJM task force reported the fol-
lowing summary findings to the LFC:
429% improvement in resolving
unprocessed complaints to the public
accountancy board; four CPA’s referred to
the board for enforcement action by the
state auditor and HUD, resulting from qual-
ity reviews of financial statements and
working papers; early adoption by the state
auditor of proposed changes to GAGAS
requirements for external quality control
peer reviews; “on-site” peer reviews
required by the state auditor; existing
statutes appear sufficient to protect the pub-
lic; and continued and increased severe dis-
ciplinary actions are needed to ensure time-
ly and accurate financial reporting.  House
Joint Memorial 86 continues to build upon
this foundation of the work performed
under House Joint Memorial 76.  It states:

(1) “WHEREAS, recent public
accountancy scandals have highlighted the
dangers that exist and the corruption that
can result when certified public accountants
and auditors have multiple and conflicting
business relationships with their clients; and

(2) WHEREAS, stockholders and
the general public must be able to rely upon
the statements and reports of certified pub-
lic accountants and auditors to be honest,
unvarnished reports of a corporation's
financial affairs; and
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(3) WHEREAS, corporate cor-
ruption aided and abetted by certified public
accountants and auditors costs not only
individual stockholders millions of dollars,
but also governmental investors such as the
state of New Mexico that invest taxpayer
dollars; and

(4) WHEREAS, such corruption
further weakens the public's faith in its gov-
ernmental and corporate institutions; and

(5) WHEREAS, New Mexico law
currently prohibits certain practices by cer-
tified public accountants, but might benefit
from a review to determine if other prac-
tices should be prohibited;

(6) NOW, THEREFORE, BE IT
RESOLVED BY THE LEGISLATURE OF
THE STATE OF NEW MEXICO that the
state auditor, with the assistance of the per-
formance audit staff of the legislative
finance committee, the New Mexico public
accountancy board and the New Mexico
society of public accountants, be requested
to study the current ethical and conflict of
interest standards for New Mexico's certi-
fied public accountants and the need, if any,
to revise those standards and report his find-
ings and recommendations, if any, to the
second session of the forty-sixth legislature;
and

(7) BE IT FURTHER
RESOLVED that copies of this memorial be
transmitted to the state auditor, the director
of the legislative finance committee, the
New Mexico public accountancy board and
the New Mexico society of certified public
accountants.
[2.2.2.14 NMAC - Rp 2.2.2.14 NMAC, 3-
31-04]
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Agency Letterhead

Date

Name of the State Auditor
2113 Warner Circle
Santa Fe, NM   87505-5499

Dear Mr. “Name of the State Auditor,”

In accordance with the requirements of Paragraph (6) of Subsection C of 2.2.2.8 of 2.2.2 NMAC Requirements for Contracting and
Conducting Audits of Agencies, the ___agency name____ is recommending that the firm of ___recommended IPA__ be the agency’s
Independent Public Accountant (IPA) for the financial and compliance audit of the agency financial statements for the fiscal year ended
June 30, _____; and requesting approval of this selection by the State Auditor.

This IPA recommendation has been reviewed and approved by our oversight agency _________________(CHE or SDE) as required by
Section 12-6-14, NMSA 1978, and indicated by the following oversight agency signature and date.

___________________________ _________________________ ___________
Oversight Agency Signature Printed name of signer Date

List the agency personnel who attended the Office of the State Auditor Rule Update Training for FY04.

___________________________ _________________________ ___________
Name Location of Training Date

___________________________ _________________________ ___________
Name Location of Training Date

___________________________ _________________________ ___________
Name Location of Training Date

Complete the following if applicable:

This is the ___________ (first, second, or third) year of the multi-year contract for this recommended auditor.

The following is a list of all professional services contracts that the agency had with any IPA on the State Auditor’s approved list of IPA’s
during calendar year 2003.

Contract Date  Contract Amt Contract Auditor Services Provided by the Auditor
1) __________    __________    _______________      ________________________________________
2) __________    __________    _______________      ________________________________________
3) __________    __________    _______________      ________________________________________
4) __________    __________    _______________      ________________________________________

If you have any questions regarding this IPA recommendation please contact ____________ ___________at phone number
_____________at the agency office.

Respectfully,

Agency Representative

Enc: Evaluation for the Recommended IPA

[2.2.2 NMAC Appendix A - Rp 2.2.2 NMAC Appendix A, 3-31-04]
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NEW MEXICO ENERGY,
MINERALS AND NATURAL

RESOURCES 
DEPARTMENT

OIL CONSERVATION DIVISION

This is an amendment to 19.15.5 NMAC,
Section 313, effective 03/31/04.  The rest
of the rule has corrections made to
unnecessary capitalization with no sub-
stantive changes.

19.15.5.313 EMULSION, BASIC
SEDIMENTS, AND TANK BOTTOMS:
Wells producing oil shall be operated in
such a manner as will reduce as much as
practicable the formation of emulsion and
basic sediments.  These substances and tank
bottoms shall not be allowed to pollute fresh
waters or cause surface damage.  [If tank
bottoms are removed to surface pits, the pits
shall be fenced and the fence shall be kept
in good repair.  To protect migratory birds,
all tanks exceeding 16 feet in diameter, and
exposed pits and ponds shall be screened,
netted or covered.  Upon written application
by the operator, an exception to screening,
netting or covering of a facility may be
granted by the district supervisor upon a
showing that an alternative method will pro-
tect migratory birds or that the facility is not
hazardous to migratory birds.]
[1-1-50...2-1-96; 19.15.5.313 NMAC - Rn,
19 NMAC 15.E.313, 5-15-00; A, 03/31/04]

A. “Absorbed dose”
means the energy imparted by ionizing radi-
ation per unit mass of irradiated material.
The units of absorbed dose are the gray
(Gy) and the rad.

B. “Accelerator” (See par-
ticle accelerator).

C. “Accelerator produced
material” means any material made radioac-
tive by exposure in a particle accelerator.

D. “Act” means the
Radiation Protection Act (Sections 74-3-1
through 74-3-16, NMSA 1978).

E. “Activity” means the
rate of disintegration or transformation or
decay of radioactive material. The units of
activity are the becquerel (Bq) and the curie
(Ci).

F. “Adult” means an indi-
vidual 18 or more years of age.

G. “Agreement state”
means any state with which the United
States nuclear regulatory commission
(NRC) or the United States atomic energy
commission (AEC) has entered into an
effective agreement under Section 274b of
the Atomic Energy Act of 1954, as amend-
ed (73 Stat. 689).

H. “Airborne radioactive
material” means any radioactive material
dispersed in the air in the form of dusts,
fumes, particulates, mists, vapors, or gases.

I. “Airborne radioactivity
area” means a room, enclosure, or area in
which airborne radioactive materials exist
in concentrations:

(1) in excess of the derived air
concentrations (DACs) specified in
20.3.4.461, Table I of List of Elements, of
these regulations; or

(2) to such a degree that an indi-
vidual in the area without respiratory pro-
tective equipment could exceed, during the
hours an individual is present in a week, an
intake of 0.6 percent of the annual limit on
intake (ALI) or 12 DAC-hours.

J. “As low as is reason-
ably achievable” (ALARA) means making
every reasonable effort to maintain expo-
sures to radiation as far below the dose lim-
its in these regulations as is practical, con-
sistent with the purpose for which the
licensed or registered activity is undertaken,
taking into account the state of technology,
the economics of improvements in relation
to state of technology, the economics of
improvements in relation to benefits to the
public health and safety, and other societal
and socioeconomic considerations, and in
relation to utilization of nuclear energy and
licensed or registered sources of radiation in
the public interest.

K. “Background radiation”
means radiation from cosmic sources; natu-
rally occurring radioactive materials,
including radon, except as a decay product

of source or special nuclear material, and
including global fallout as it exists in the
environment from the testing of nuclear
explosive devices. “Background radiation”
does not include sources of radiation from
radioactive materials regulated by the
department.

L. “Becquerel” (Bq)
means the SI unit of activity. One becquerel
is equal to 1 disintegration or transforma-
tion per second (dps or tps).

M. “Bioassay” means the
determination of kinds, quantities or con-
centrations, and, in some cases, the loca-
tions of radioactive material in the human
body, whether by direct measurement, in
vivo counting, or by analysis and evaluation
of materials excreted or removed from the
human body. For purposes of these regula-
tions “radiobioassay” is an equivalent term.

N. “Board” means the
environmental improvement board.

O. “Brachytherapy” means
a method of radiation therapy in which
sealed sources are utilized to deliver a radi-
ation dose at a distance of up to a few cen-
timeters, by surface, intracavity, or intersti-
tial application.

P. “Byproduct material”
means:

(1) any radioactive material,
(except special nuclear material), yielded in
or made radioactive by exposure to the radi-
ation incident to the process of producing or
utilizing special nuclear material; and

(2) the tailings or wastes pro-
duced by the extraction or concentration of
uranium or thorium from any ore processed
primarily for its source material content,
including discrete surface wastes resulting
from uranium or thorium solution extrac-
tion processes; underground ore bodies
depleted by these solution extraction opera-
tions do not constitute byproduct material
within this definition.

Q. “Calendar quarter”
means not less than 12 consecutive weeks
nor more than 14 consecutive weeks. The
first calendar quarter of each year shall
begin in January and subsequent calendar
quarters shall be so arranged such that no
day is included in more than one calendar
quarter and no day in any one year is omit-
ted from inclusion within a calendar quarter.
No licensee or registrant shall change the
method used to determine calendar quarters
for purposes of these regulations except at
the beginning of a calendar year without
prior approval of the department.

R. “Calibration” means
the quantitative evaluation and adjustment,
as deemed necessary by the department of
radiation measuring instruments by a
department approved laboratory.
Calibration includes the determination of 1)
the response or reading of an instrument rel-
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These are amendments to 20.3.1 NMAC
named “General Provisions”.  Contained
are minor changes to the definitions of
high radiation areas and dosimetry in
Subsections AV and AZ of 20.3.1.7
NMAC.  A more important change is
made to the definition of “waste” in
Subsection DQ of 20.3.1.7 NMAC that is
broadly applicable to all of 20.3 NMAC.
Finally, a new section 20.3.1.122 NMAC
is added regarding deliberate miscon-
duct.  This rulemaking action also
renumbers and reformats from that por-
tion of 20 NMAC 3.1, Subpart 1, named
“General” (filed 06-17-99) and now
replaced by 20.3.1 NMAC.  This amend-
ment and renumber will become effective
04/15/2004.

20.3.1.7 DEFINITIONS: As
used in these regulations, these terms have
the definitions as set forth below. Additional
definitions used only in a certain part of
these regulations will be found in that part.



ative to a series of known radiation values
over the range of the instrument, or 2) the
strength of a source of radiation relative to a
standard using national institute of stan-
dards and technology (NIST) traceable
sources and approved techniques.

S. “CFR” means code of
federal regulations.

T. “Chelating agent”
means amine polycarboxylic acids, hydrox-
ycarboxylic acids, gluconic acid, and poly-
carboxylic acids.

U. “Collective dose”
means the sum of the individual doses
received in a given period of time by a spec-
ified population from exposure to a speci-
fied source of radiation.

V. “Commercial waste
disposal” means disposal of radioactive
waste as a business enterprise.

W. “Committed dose
equivalent” (HT,50) means the dose equiva-
lent to organs or tissues of reference (T) that
will be received from an intake of radioac-
tive material by an individual during the 50-
year period following the intake.

X. “Committed effective
dose equivalent” (HE,50) is the sum of the
products of the weighting factors applicable
to each of the body organs or tissues that are
irradiated and the committed dose equiva-
lent to each of these organs or tissues (HE,50
= WTHT,50).

Y. “Council” means the
radiation technical advisory council
(RTAC).

Z. “Curie” means a unit of
measurement of activity. One curie (Ci) is
that quantity of radioactive material which
decays at the rate of 3.7 x 1010 (3.7E+10)
disintegrations or transformations per sec-
ond (dps or tps). Commonly used submulti-
ples of the curie are the millicurie and the
microcurie. One millicurie (mCi) = 3.7 x
107 (3.7E+7) dps or tps. One microcurie
(uCi) = 3.7x104 (3.7E+4) dps or tps.

AA. “Deep dose equivalent”
(Hd), which applies to external whole body
exposure, means the dose equivalent at a
tissue depth of 1 centimeter (1000 mg/cm2).

AB. “Department” means
the environment department, its successors,
or its predecessors, the environmental
improvement agency, or the environmental
improvement division of the health and
environment department.

AC. “Depleted uranium”
means the source material uranium which
the isotope uranium-235 is less than 0.711
weight percent of the total uranium present.
Depleted uranium does not include special
nuclear material.

AD. “Dose” is a generic
term that means absorbed dose, dose equiv-
alent, effective dose equivalent, committed

dose equivalent, committed effective dose
equivalent, total organ dose equivalent, or
total effective dose equivalent. For purpos-
es of these regulations, “radiation dose” is
an equivalent term.

AE. “Dose equivalent (HT)”
means the product of the absorbed dose in
tissue, quality factor, and all other necessary
modifying factors at the location of interest.
The units of dose equivalent are the sievert
(Sv) and rem.

AF. “Dose limits” means
the permissible upper bounds of radiation
doses established in accordance with these
regulations. For purposes of these regula-
tions, “limits” is an equivalent term.

AG. “Effective dose equiva-
lent (HE)” means the sum of the products of
the dose equivalent to each organ or tissue
(HT), and the weighting factor (WT) appli-
cable to each of the body organs or tissues
that are irradiated (HE = WTHT).

AH. “Embryo/fetus” means
the developing human organism from con-
ception until the time of birth.

AI. “Entrance or access
point” means any opening through which an
individual or extremity of an individual
could gain access to radiation areas or to
licensed or registered radiation materials.
This includes entry or exit portals of suffi-
cient size to permit human entry, irrespec-
tive of their intended use.

AJ. “Explosive material”
means any chemical compound, mixture, or
device which produces a substantial instan-
taneous release of gas and heat sponta-
neously or by contact with sparks or flame.

AK. “Exposure” means
being exposed to ionizing radiation or to
radioactive material.  [See also Subsection
AL of 20.3.1.7 NMAC.]

AL. “Exposure” means the
quotient of dQ divided by dm where “dQ” is
the absolute value of the total charge of the
ions of one sign produced in air when all the
electrons (negatrons and positrons) liberat-
ed by photons in a volume element of air
having mass “dm” are completely stopped
by air.  (The special unit of exposure is the
roentgen (R). The SI unit of exposure is the
coulomb per kilogram (C/kg). See
20.3.1.117 NMAC, Units of Exposure and
Dose, for the special unit.)  [See also
Subsection AK of 20.3.1.7 NMAC.]

AM. “Exposure rate” means
the exposure per unit of time, such as roent-
gen per minute and milliroentgen per hour.

AN. “External dose” means
that portion of the dose equivalent received
from any source of radiation outside the
body.

AO. “Extremity” means
hand, elbow, arm below the elbow, foot,
knee, and leg below the knee.

AP. “Eye dose equivalent”
means the external dose equivalent to the
lens of the eye at a tissue depth of 0.3 cen-
timeter (300 mg/cm2).

AQ. “Former U.S. atomic
energy commission (AEC) or U.S. nuclear
regulatory commission (NRC) licensed
facilities” means nuclear reactors, nuclear
fuel reprocessing plants, uranium enrich-
ment plants, or critical mass experimental
facilities where AEC or NRC licenses have
been terminated.

AR. “Generally applicable
environmental radiation standards” means
standards issued by the U.S. environmental
protection agency (EPA) under the authori-
ty of the Atomic Energy Act of 1954, as
amended, that impose limits on radiation
exposures or levels, or concentrations or
quantities of radioactive material, in the
general environment outside the boundaries
of locations under the control of persons
possessing or using radioactive material.

AS. “Gray” (Gy) means the
SI unit of absorbed dose. One gray is equal
to an absorbed dose of 1 joule per kilogram
(1 Gy=100 rads).

AT. “Hazardous waste”
means those wastes designated as haz-
ardous by U.S. environmental protection
agency (EPA) regulations in 40 CFR Part
261.

AU. “Healing arts” means
those professional disciplines authorized by
the laws of this state to use X-rays or
radioactive material in the diagnosis or
treatment of human or animal disease.

AV. “High radiation area”
means an area, accessible to individuals, in
which radiation levels from radiation
sources external to the body could result in
an individual receiving a dose equivalent in
excess of 0.1 rem (1 mSv) in 1 hour at 30
centimeters from [any source of radiation
or] the radiation source or 30 centimeters
from any surface that the radiation pene-
trates.

AW. “Human use” means
the internal or external administration of
radiation or radioactive material to human
beings for the purpose of medical diagnosis
or therapy.

AX. “Individual” means any
human being.

AY. “Individual monitor-
ing” means the assessment of:

(1) dose equivalent (a) by the use
of individual monitoring devices or (b) by
the use of survey data; or

(2) committed effective dose
equivalent (a) by bioassay or (b) by deter-
mination of the time-weighted air concen-
trations to which an individual has been
exposed, that is, DAC-hours. (See the defi-
nition of DAC-hours in 20.3.4 NMAC).

AZ. “Individual monitoring
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devices” (individual monitoring equipment)
means devices designed to be worn by a sin-
gle individual for the assessment of dose
equivalent [. For purposes of these regula-
tions, “personnel dosimeter” and “dosime-
ter” are equivalent terms. Examples of indi-
vidual monitoring devices are film badges,
thermoluminescent dosimeters (TLDs),
pocket ionization chambers, and personal
air sampling devices.], such as film badges,
thermoluminescence dosimeters (TLDs),
pocket ionization chambers, and personal
(“lapel”) air sampling devices.

BA. “Inspection” means an
official examination or observation includ-
ing, but not limited to, tests, surveys, and
monitoring to determine compliance with
rules, regulations, orders, requirements and
conditions of the department.

BB. “Interlock” means a
device arranged or connected such that the
occurrence of an event or condition is
required before a second event or condition
can occur or continue to occur.

BC. “Internal dose” means
that portion of the dose equivalent received
from radioactive material taken into the
body.

BD. “License” means a
license issued by the department in accor-
dance with the regulations adopted by the
board.

BE. “Licensed (or regis-
tered) material” means radioactive material
received, possessed, used, transferred or
disposed of under a general or specific
license (or registration) issued by the
department.

BF. “Licensee” means any
person who is licensed by the department in
accordance with these regulations and the
act.

BG. “Licensing state”
means any state with regulations equivalent
to the suggested state regulations for con-
trol of radiation (SSRCR) relating to, and
an effective program for, the regulatory
control of NARM and which has been
granted final designation by the conference
of radiation control program directors, inc.

BH. “Limits” (see “dose
limits”).

BI. “Lost or missing source
of radiation” means licensed (or registered)
source of radiation whose location is
unknown. This definition includes but is not
limited to material that has been shipped but
has not reached its planned destination and
whose location cannot be readily traced in
the transportation system.

BJ. “Major processor”
means a user processing, handling, or man-
ufacturing radioactive material exceeding
type A quantities as unsealed sources or
material, or exceeding 4 times type B quan-
tities as sealed sources, but does not include

nuclear medicine programs, universities,
industrial radiographers or small industrial
programs. Type A and B quantities are
defined in Section 71.4 of 10 CFR Part 71.

BK. “Member of the public”
means any individual except when that indi-
vidual is receiving an occupational dose.

BL. “Minor” means an indi-
vidual less than 18 years of age.

BM. “Mixed waste” means
waste that contains both hazardous con-
stituents regulated under the Resource
Conservation Recovery Act and radioactive
constituents regulated by these regulations.

BN. “Monitoring” means
the measurement of radiation, radioactive
material concentrations, surface area activi-
ties or quantities or radioactive material and
the use of the results of these measurements
to evaluate potential exposures and doses.
For purposes of these regulations, “radia-
tion monitoring” and “radiation protection
monitoring” are equivalent terms.

BO. “NARM” means any
naturally occurring or accelerator-produced
radioactive material. It does not include
byproduct, source, or special nuclear mate-
rial.

BP. “Natural radioactivity”
means radioactivity of naturally occurring
nuclides.

BQ. “Nuclear regulatory
commission” (NRC) means the U.S.
nuclear regulatory commission or its duly
authorized representatives. 

BR. “Occupational dose”
means the dose received by an individual in
the course of employment in which the indi-
vidual's assigned duties involve exposure to
radiation or to radioactive material from
licensed and unlicensed sources of radia-
tion, whether in the possession of the licens-
ee, registrant, or other person. Occupational
dose does not include dose received from
background radiation; from any medical
administration the individual has received;
from exposure to individuals administered
radioactive materials and released in accor-
dance with Subsection J of 20.3.7.703
NMAC; from voluntary participation in
medical research programs, or as a member
of the public.

BS. “Ore refineries” means
all processors of a radioactive material ore
including uranium mills or other source
material extraction facilities.

BT. “Package” means the
packaging together with its radioactive con-
tents as presented for transport.

BU. “Particle accelerator”
means any machine capable of accelerating
electrons, protons, deuterons, or other
charged particles in a vacuum and of dis-
charging the resultant particulate or other
radiation into a medium at energies usually
in excess of 1 MeV. For purposes of this

definition, “accelerator” is an equivalent
term.

BV. “Person” means any
individual, corporation, partnership, firm,
association, trust, estate, public or private
institution, group, agency, political subdivi-
sion of this state, any other state or political
subdivision or agency thereof, and any legal
successor, representative, agent or agency
of the foregoing, but shall not include fed-
eral government agencies.

BW. “Personnel monitoring
equipment” (see “individual monitoring
devices”).

BX. “Pharmacist” means an
individual licensed by this state to com-
pound and dispense drugs and prescriptions.

BY. “Physician” means an
individual licensed by this state to prescribe
drugs in the practice of medicine.

BZ. “Principal activities”
means activities authorized by the license
which are essential to achieving the pur-
pose(s) for which the license was issued or
amended. Storage during which no licensed
material is accessed for use or disposal and
activities incidental to decontamination or
decommissioning are not principal activi-
ties.

CA. “Public dose” means
the dose received by a member of the pub-
lic from exposure to radiation or radioactive
material released by a licensee or registrant,
or to any other sources of radiation under
the control of a licensee or registrant. Public
dose does not include:  occupational dose;
or dose received from background radia-
tion; or dose received from any medical
administration the individual has received;
or dose received from exposure to individu-
als administered radioactive material and
released in accordance with Subsection J of
20.3.7.703 NMAC; or dose received from
voluntary participation in medical research
programs.

CB. “Pyrophoric material”
means any liquid that ignites spontaneously
in dry or moist air at or below 130 degrees
fahrenheit (54.4 degrees celsius) or any
solid material, other than one classed as an
explosive, which under normal conditions is
liable to cause fires through friction,
retained heat from manufacturing or pro-
cessing, or which can be ignited readily and,
when ignited, burns so vigorously and per-
sistently as to create a serious transporta-
tion, handling, or disposal hazard. Included
are spontaneously combustible and water-
reactive materials.

CC. “Qualified expert”
means an individual having the knowledge
and training to measure ionizing radiation,
to evaluate safety techniques, and to advise
regarding radiation protection needs, for
example, individuals certified in the appro-
priate field by the American board of radi-
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ology (ABR), or the American board of
health physics (ABHP), or the American
board of medical physics (ABMP) or those
having equivalent qualifications.  With ref-
erence to the calibration of radiation thera-
py equipment, an individual having, in addi-
tion to the above qualifications, training and
experience in the clinical applications of
radiation physics to radiation therapy, for
example, individuals certified in therapeutic
radiological physics or x-ray and radium
physics by the ABR, or those having equiv-
alent qualifications. With reference to pro-
viding medical physics services to certified
mammographic facilities, such individuals
must meet the requirements as defined by
the U.S. FDA.

CD. “Quality factor” (Q)
means the modifying factor, listed in Table
117.1 of 20.3.1.117.C NMAC and Table
117.2 of 20.3.1.117.D NMAC, that is used
to derive dose equivalent from absorbed
dose.

CE. “Rad” means the spe-
cial unit of absorbed dose. One rad is equal
to an absorbed dose of 100 erg per gram or
0.01 joule per kilogram (0.01 gray).

CF. “Radiation” means
alpha particles, beta particles, gamma rays,
x-rays, neutrons, high-speed electrons,
high-speed protons, and other particles
capable of producing ions. For purposes of
these regulations, ionizing radiation is an
equivalent term. Radiation, as used in these
regulations, does not include non-ionizing
radiation, such as radiowaves or
microwaves, visible, infrared, or ultraviolet
light.

CG. “Radiation area” means
any area, accessible to individuals in which
radiation levels could result in an individual
receiving a dose equivalent in excess of
0.05 mSv (0.005 rem) in 1 hour at 30 cen-
timeters from the source of radiation or
from any surface that the radiation pene-
trates.

CH. “Radiation dose” (see
“dose” in Subsection AD of 20.3.1.7
NMAC).

CI. “Radiation machine”
means any device capable of producing
radiation except those which produce radia-
tion only from radioactive material.

CJ. “Radiation safety offi-
cer” means one who has the knowledge and
responsibility to apply appropriate radiation
protection regulations. (For medical use see
20.3.7.712 NMAC.)

CK. “Radioactive material”
means any material (solid, liquid, or gas)
which emits radiation spontaneously.

CL. “Radioactivity” means
the transformation of unstable atomic nuclei
by the emission of radiation.

CM. “Radiobioassay” (see
“bioassay” in Subsection M of 20.3.1.7

NMAC).
CN. “Registrant” means any

person who is registered with the depart-
ment. Registrant also means anyone who is
legally obligated to register with the depart-
ment pursuant to these regulations and the
act.

CO. “Registration” means
registration with the department in accor-
dance with these regulations.

CP. “Regulations of the
U.S. department of transportation” (DOT)
means the regulations in 49 CFR Parts 100-
185.

CQ. “Rem” means a special
unit of any of the quantities expressed as
dose equivalent. The dose equivalent in rem
is equal to the absorbed dose in rad multi-
plied by the quality factor (1 rem = 0.01
sievert).

CR. “Research and develop-
ment” means: (1) theoretical analysis,
exploration, or experimentation; or (2) the
extension of investigative findings and the-
ories of a scientific or technical nature into
practical application for experimental and
demonstration purposes, including the
experimental production and testing of
models, devices, equipment, materials, and
processes. Research and development does
not include the internal or external adminis-
tration of radiation or radioactive material
to human beings.

CS. “Restricted area”
means an area, access to which is limited by
the licensee or registrant for purposes of
protection of individuals against undue
risks from exposure to sources of radiation.
Restricted area does not include areas used
as residential quarters, but separate rooms
in a residential building may be set apart as
a restricted area.

CT. “Roentgen” means the
special unit of exposure. One roentgen (R)
equals 2.58E-4 coulombs per kilogram of
air (see “exposure” in Subsection AL of
20.3.1.7 NMAC and 20.3.1.117 NMAC).

CU. “Sealed source” means
any container of radioactive material which
has been constructed in such a manner as to
prevent the escape of any radioactive mate-
rial.

CV. “Shallow dose equiva-
lent” (HS), which applies to the external
exposure of the skin or an extremity, means
the dose equivalent at a tissue depth of
0.007 centimeter (7 mg/cm2) averaged over
an area of 1 square centimeter.

CW. “SI” means the abbrevi-
ation for the international system of units.

CX. “Sievert” means the SI
unit of any of the quantities expressed as
dose equivalent. The dose equivalent in
sievert is equal to the absorbed dose in gray
multiplied by the quality factor (1 Sv = 100
rem).

CY. “Site boundary” means
that line beyond which the land or property
is not owned, leased, or otherwise con-
trolled by the licensee or registrant.

CZ. “Source material”
means:

(1) uranium or thorium, or any
combination thereof, in any physical or
chemical form; or

(2) ores that contain by weight
one-twentieth of 1 percent (0.05 percent) or
more of uranium, thorium or any combina-
tion of uranium and thorium; source materi-
al does not include special nuclear material.

DA. “Source material
milling” means any activity that results in
the production of byproduct as defined by
definition (2) of byproduct material.

DB. “Source of radiation”
means any radioactive material, or any
device or equipment emitting or capable of
producing radiation.

DC. “Special form radioac-
tive material” means radioactive material
that satisfies the following conditions:

(1) it is either a single solid piece
or is contained in a sealed capsule that can
be opened only by destroying the capsule;

(2) the piece or capsule has at
least one dimension not less than 5 millime-
ters (0.2 inch); and

(3) it satisfies the test require-
ments specified by the U.S. nuclear regula-
tory commission (NRC); a special form
encapsulation designed in accordance with
the NRC requirements in effect on June 30,
1983, and constructed prior to July 1, 1985,
may continue to be used; a special form
encapsulation either designed or construct-
ed after June 30, 1985, must meet require-
ments of this definition applicable at the
time of its design or construction.

DD. “Special nuclear mate-
rial” means:

(1) plutonium, uranium-233, ura-
nium enriched in the isotope 233 or in the
isotope 235, and any other material that the
department declares by order to be special
nuclear material after the U.S. nuclear regu-
latory commission (NRC), pursuant to the
provisions of Section 51 of the Atomic
Energy Act of 1954, as amended, deter-
mines to be special nuclear material, but
does not include source material; or

(2) any material artificially
enriched by any of the foregoing but does
not include source material.

DE. “Special nuclear mate-
rial in quantities not sufficient to form a
critical mass” means uranium enriched in
the isotope U-235 in quantities not exceed-
ing 350 grams of contained U-235; urani-
um-233 in quantities not exceeding 200
grams; plutonium in quantities not exceed-
ing 200 grams or any combination of them
in accordance with the following formula:

New Mexico Register / Volume XV, Number 6 / March 31, 2004 193



for each kind of special nuclear material,
determine the ratio between the quantity of
that special nuclear material and the quanti-
ty specified above for the same kind of spe-
cial nuclear material. The sum of such ratios
for all of the kinds of special nuclear mate-
rial in combination shall not exceed 1 (i.e.,
unity). For example, the following quanti-
ties in combination would not exceed the
limitation and are within the formula:  175
(grams contained U-235)/350 + 50 (grams
U-233)/200 + 50 (grams Pu)/200 = 1

DF. “State” means the state
of New Mexico.

DG. “Survey” means an
evaluation of the production, use, release,
disposal, transfer or presence of sources of
radiation under a specific set of conditions
to determine actual or potential radiation
hazards. When appropriate, such evaluation
includes, but is not limited to tests, physical
examination and measurements of levels of
radiation or concentration of radioactive
material present.

DH. “Test” means a method
for determining the characteristics of condi-
tions of sources of radiation or components
thereof.

DI. “These regulations”
means all parts of 20.3 NMAC [the New
Mexico radiation protection regulations
(NMRPR)].

DJ. “Total effective dose
equivalent” (TEDE) means the sum of the
deep dose equivalent for external exposures
and the committed effective dose equivalent
for internal exposures.

DK. “Total organ dose
equivalent” (TODE) means the sum of the
deep dose equivalent and the committed
dose equivalent to the organ receiving the
highest dose as described in Paragraph (6)
of Subsection A of 20.3.4.446 NMAC.

DL. “U.S. department of
energy” means the department of energy
(DOE) established by Public Law 95-91,
August 4, 1977, 91 Stat. 565, 42 U.S.C.
7101 et. seq., to the extent that the DOE
exercises functions formerly vested in the
U.S. atomic energy commission (AEC), its
chairman, members, officers and compo-
nents and transferred to the U.S. energy
research and development administration
(ERDA) and to the administrator thereof
pursuant to sections 104(b), (c) and (d) of
the Energy Reorganization Act of 1974
(Public Law 93-438, October 11, 1974, 88
Stat. 1233 at 1237, 42 U.S.C. 5814, effec-
tive January 19, 1975) and retransferred to
the secretary of energy pursuant to section
301(a) of the Department of Energy
Organization Act (Public Law 95-91,
August 4, 1977, 91 Stat. 565 at 577-578, 42
U.S.C. 7151, effective October 1, 1977).

DM. “U.S. EPA” means the
environmental protection agency.

DN. “U.S. FDA” means the
food and drug administration (FDA).

DO. “Unrefined and
unprocessed ore” means ore in its natural
form prior to any processing such as grind-
ing, roasting, beneficiating, or refining.

DP. “Unrestricted area”
means an area, access to which is neither
limited nor controlled by the licensee or
registrant. For purposes of these regula-
tions, “uncontrolled area” is an equivalent
term.
[ DQ. “Waste” means those
low-level radioactive wastes that are accept-
able for disposal in a land disposal facility.
For the purposes of this definition, low-
level waste has the same meaning as in the
Low-Level Radioactive Waste Policy Act,
P.L. 96-573, as amended by P.L. 99-240,
effective January 15, 1986; that is, radioac-
tive waste (a) not classified as high-level
radioactive waste, spent nuclear fuel, or
byproduct material as defined in Section
11e.(2) of the Atomic Energy Act (uranium
or thorium tailings and waste) and (b) clas-
sified as low-level radioactive waste consis-
tent with existing laws and in accordance
with (a) by the U.S. Nuclear Regulatory
Commission.  Mixed waste streams may
also be regulated under the Resource
Conservation Recovery Act requirements or
other State or Federal regulations or
statutes.]

DQ.  “Waste” means any
radioactive material that is no longer of use,
and is either discarded, disposed, or intend-
ed for disposal or treatment for the purpos-
es of disposal, that requires licensure in
accordance with the New Mexico radiation
protection regulations (20.3 NMAC).  This
definition includes, however is not limited
to, low-level radioactive waste as defined in
the Low-Level Radioactive Waste Policy
Act (42 U.S.C. 2021b), and radioactive
material that the U.S. nuclear regulatory
commission (NRC), consistent with exist-
ing law, classifies as low-level radioactive
waste.  Excluded from the definition of
“waste” are:

(1) high-level radioactive waste
or spent nuclear fuel as defined in section 2
of the Nuclear Waste Policy Act of 1982 (42
U.S.C. 10101);

(2) transuranic waste as defined
in section 11ee of the Atomic Energy Act of
1954 (42 U.S.C. 2014(ee)); and

(3) by-product material as defined
in section 11e(2) of the Atomic Energy Act
of 1954 (42 U.S.C. 2014(e)(2)).

DR. “Waste disposal site
operators” means persons licensed to dis-
pose of radioactive waste.

DS. “Waste handling
licensees” means persons licensed to
receive and store radioactive wastes prior to
disposal and/or persons licensed to dispose

of radioactive waste.
DT. “Week” means 7 con-

secutive days starting on Sunday.
DU. “Whole body” means,

for purpose of external exposure, head,
trunk including male gonads, arms above
the elbow, or legs above the knee.

DV. “Worker” means an
individual engaged in work under a license
or registration issued by the department and
controlled by a licensee or registrant, but
does not include the licensee or registrant.

DW. “Working level” (WL)
means any combination of short-lived radon
daughters in 1 liter of air that will result in
the ultimate emission of 1.3E+5 MeV of
potential alpha particle energy. The short-
lived radon daughters are for radon-222:
polonium-218, lead-214, bismuth-214, and
polonium-214; and for radon-220: poloni-
um-216, lead-212, bismuth-212, and polo-
nium-212.

DX. “Working level month”
(WLM) means an exposure to 1 working
level for 170 hours (2,000 working hours
per year divided by 12 months per year is
approximately equal to 170 hours per
month).

DY. “Year” means the peri-
od of time beginning in January used to
determine compliance with the provisions
of these regulations.  The licensee or regis-
trant may change the starting date of the
year used to determine compliance by the
licensee or registrant provided that the
change is made at the beginning of the year
and that no day is omitted or duplicated in
consecutive years.

[20.3.1.122-199 [RESERVED]]

20.3.1.122 DELIBERATE MIS-
CONDUCT:

A. Any licensee, regis-
trant, applicant for a license or registration,
employee of a licensee, employee of a reg-
istrant or registration applicant; or any con-
tractor (including a supplier or consultant),
subcontractor, employee of a contractor or
subcontractor of any licensee or registrant
or applicant for a license or registration,
who knowingly provides to any licensee,
registrant, applicant, contractor, or subcon-
tractor, any components, equipment, materi-
als, or other goods or services that relate to
a licensee's, registrant’s or applicant's activ-
ities in these regulations (20.3 NMAC),
may not:

(1) engage in deliberate miscon-
duct that causes or would have caused, if
not detected, a licensee, registrant, or appli-
cant to be in violation of any rule, regula-
tion, or order; or any term, condition, or
limitation of any license or registration
issued by the department; or

(2) deliberately submit to the
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excess of those listed in Schedule A of this
Part.

(2) No person may introduce
radioactive material into a product or mate-
rial knowing or having reason to believe
that it will be transferred to persons exempt
under Paragraph (1) of Subsection A of
20.3.3.302 NMAC or equivalent regulations
of the U.S. nuclear regulatory commission
or any agreement state, except in accor-
dance with a specific license issued pur-
suant to Paragraph (1) of Subsection A of
20.3.3.315 NMAC or in the general license
provided in 20.3.3.324 NMAC.

B. Exempt Quantities.
(1) Except as provided in

Paragraphs (2) and (3) of Subsection B of
20.3.3.302 NMAC any person is exempt
from these regulations to the extent that
such person receives, possesses, uses, trans-
fers, or acquires radioactive material in
individual quantities each of which does not
exceed the applicable quantity set forth in
Schedule B (20.3.3.330 NMAC).

(2) The production, packaging or
repackaging of radioactive material for pur-
poses of commercial distribution, or the
incorporation of radioactive material into
products intended for commercial distribu-
tion is not authorized by Subsection B of
20.3.3.302 NMAC.

(3) No person may, for purposes
of commercial distribution, transfer
radioactive material in the individual quan-
tities set forth in Schedule B (20.3.3.330
NMAC), knowing or having reason to
believe that such quantities of radioactive
material will be transferred to persons
exempt under Subsection B of 20.3.3.302
NMAC or equivalent regulations of the U.S.
nuclear regulatory commission or any
agreement state, except in accordance with
a specific license issued by the U.S. nuclear
regulatory commission pursuant to 10 CFR
32.18 by the department pursuant to
Subsection B of 20.3.3.315 NMAC which
license states that the radioactive material
may be transferred by the licensee to per-
sons exempt under Subsection B of
20.3.3.302 NMAC or the equivalent regula-
tions of the U.S. nuclear regulatory com-
mission or any agreement state.

C. Exempt Items.
(1) Certain Items Containing

Radioactive Material.  Except for persons
who apply radioactive material to, or per-
sons who incorporate radioactive material
into the following products, any person is
exempt from these regulations to the extent
that they receive, possess, use, transfer, or
acquire the following products (authority to
transfer possession or control by the manu-
facturer, processor, or producer of any
equipment, device, commodity, or other
product containing source material or
byproduct material whose subsequent pos-

session, use, transfer, and disposal by all
other persons are exempted from regulatory
requirements may be obtained only from the
U.S. Nuclear Regulatory Commission,
Washington, D.C. 20555):

(a) timepieces or hands or dials
containing not more than the following
specified quantities of radioactive material
and not exceeding the following specified
levels of radiation:

(i) 25 millicuries (925
MBq) of tritium per timepiece;

(ii) 5 millicuries (185
MBq) of tritium per hand;

(iii) 15 millicuries (555
MBq) of tritium per dial (bezels when used
shall be considered as subpart of the dial);

(iv) 100 microcuries
(3.7 MBq) of promethium-147 per watch
hand or 200 microcuries (7.4 MBq) of
promethium-147 per any other timepiece;

(v) 20 microcuries
(0.74 MBq) of promethium-147 per watch
hand or 40 microcuries (1.48 MBq) of
promethium-147 per other timepiece hand;

(vi) 60 microcuries
(2.22 MBq) of promethium-147 per watch
dial or 120 microcuries (4.44 MBq) of
promethium-147 per other timepiece dial
(bezels when used shall be considered as
subpart of the dial); or

(vii) the levels of radia-
tion from hands and dials containing prome-
thium-147 will not exceed, when measured
through 50 milligrams per square centime-
ter of absorber:  1) for wrist watches, 0.1
millirad (1mGy) per hour at 10 centimeters
from any surface;  2) for pocket watches,
0.1 millirad (1mGy) per hour at 1 centime-
ter from any surface; or  3) for any other
timepiece 0.2 millirad (2mGy) per hour at
10 centimeters from any surface; and

(viii) 1 microcurie (37
kBq) of radium-226 per timepiece in time-
pieces acquired prior to August 8, 1973;

(b) lock illuminators containing
not more than 15 millicuries (555 MBq) of
tritium or not more than 2 millicuries (74
MBq) of promethium-147 installed in auto-
mobile locks; the levels of radiation from
each lock illuminator containing promethi-
um-147 shall not exceed 1 millirad
(10mGy) per hour at 1 centimeter from any
surface when measured through 50 mil-
ligrams per square centimeter absorber;

(c) precision balances containing
not more than 1 millicurie (37 MBq) of tri-
tium per balance or not more than 0.5 milli-
curie (18.5 MBq) of tritium per balance
part;

(d) automobile shift quadrants
containing not more than 25 millicuries
(925 MBq) of tritium;

(e) marine compasses containing
not more than 750 millicuries (27.8 GBq) of
tritium gas and other marine navigational

New Mexico Register / Volume XV, Number 6 / March 31, 2004 195
department, a licensee, registrant, an appli-
cant, or a licensee's, registrant’s or appli-
cant's, contractor or subcontractor, informa-
tion that the person submitting the informa-
tion knows to be incomplete or inaccurate in
some respect material to the department.

B. A person who violates
Paragraphs (1) or (2) of Subsection A of
20.3.1.122 NMAC may be subject to
enforcement action in accordance with all
applicable provisions of the New Mexico
Radiation Protection Act (NMSA 1978,
Sec. 74-3-1 et. seq.) and these regulations
(20.3 NMAC).

C. For the purposes of
Paragraph (1) of Subsection A of 20.3.1.122
NMAC, deliberate misconduct by a person
means an intentional act or omission that
the person knows:

(1) would cause a licensee, regis-
trant or applicant to be in violation of any
rule, regulation, or order; or any term, con-
dition, or limitation, of any license or regis-
tration issued by the department; or

(2) constitutes a violation of a
requirement, procedure, instruction, con-
tract, purchase order, or policy of a licensee,
registrant, applicant, contractor, or subcon-
tractor.

NEW MEXICO 
ENVIRONMENTAL

IMPROVEMENT BOARD

These are amendments to 20.3.3 NMAC
named “Licensing of Radioactive
Material”.  The amendments include the
addition of Section D to 20.3.3.302
NMAC regarding exemptions on drugs
containing Carbon-14.  The amendments
also include improvements to the decom-
missioning requirements contained in
20.3.3.311 NMAC (refer to the title text
and Subsection F and G), and in
Subsections O and P of 20.3.3.318
NMAC.  This rulemaking action also
renumbers and reformats from that por-
tion of 20 NMAC 3.1, Subpart 3, named
“Licensing of Radioactive Material”
(filed 06-17-99) and now replaced by
20.3.3 NMAC.  This amendment and
renumber will become effective
04/15/2004.

20.3.3.302 EXEMPTIONS -
RADIOACTIVE MATERIAL OTHER
THAN SOURCE MATERIAL:

A. E x e m p t
Concentrations.

(1) Except as provided in
Paragraph (2) of Subsection A of 20.3.3.302
NMAC, any person is exempt from this Part
(20.3.3 NMAC) to the extent that such per-
son receives, possesses, uses, transfers, or
acquires products or materials containing
radioactive material in concentrations not in



instruments containing not more than 250
millicuries (9.25 GBq) of tritium gas;

(f) thermostat dials and pointers
containing not more than 25 millicuries
(925 MBq) of tritium per thermostat;

(g) electron tubes, provided that
each tube does not contain more than one of
the following specified quantities of
byproduct material (for purposes of this
exemption, “electron tubes” include spark
gap tubes, power tubes, gas tubes including
glow lamps, receiving tubes, microwaves
tubes, indicator tubes, pick-up tubes, radia-
tion detection tubes, and any other com-
pletely sealed tube that is designed to con-
duct or control electrical currents):

(i) 150 millicuries (5.55
GBq) of tritium per microwave receiver
protector tube or 10 millicuries (370 MBq)
of tritium per any other electron tube;

(ii) 1 microcurie (37
kBq) of cobalt-60;

(iii) 5 microcuries (185
kBq) of nickel-63;

(iv) 30 microcuries
(1.11 MBq) of krypton-85;

(v) 5 microcuries (185
kBq) of cesium-137;

(vi) 30 microcuries
(1.11 MBq) of promethium-147; and pro-
vided further that the levels of radiation
from each electron tube containing byprod-
uct materials do not exceed 1 millirad (10
mGy) per hour at 1 centimeter from any sur-
face when measured through 7 milligrams
per sq cm absorber;

(h) ionizing radiation measuring
instruments containing, for purposes of
internal calibration or standardization, one
or more sources of radioactive material pro-
vided that:

(i) each source contains
no more than one exempt quantity as set
forth in 20.3.3.330 NMAC;

(ii) each instrument
contains no more than ten exempt quanti-
ties;  for this requirement, an instrument's
source or sources may contain either one or
multiple radionuclides; an individual
exempt quantity may be composed of frac-
tional parts of one or more of the exempt
quantities in 20.3.3.330 NMAC provided
that the sum of fractions shall not exceed
the total of the radionuclide exempt quanti-
ty limits as specified in 20.3.3.330 NMAC;
and

(iii) for purposes of this
paragraph, 0.05 microcurie (1.85 kBq) of
americium-241 is considered an exempt
quantity under 20.3.3.330 NMAC;

(i) spark gap irradiators contain-
ing not more than 1 microcurie (37 kBq) of
cobalt-60 per spark gap irradiator for use in
electrically ignited fuel oil burners having a
firing rate of at least 11.4 liters (3 gallons)
per hour.

(2) Self-Luminous Products
Containing Tritium, Krypton-85,
Promethium-147, or Radium-226.  Except
for persons who manufacture, process, or
produce self-luminous products containing
tritium, krypton-85, promethium-147 or
radium-226, any person is exempt from
these regulations to the extent that such per-
son receives, possesses, uses, transfers, or
acquires tritium, krypton-85, promethium-
147 or radium-226 in self-luminous prod-
ucts manufactured, processed, produced,
imported, or transferred in accordance with
a specific license issued by the U.S. nuclear
regulatory rommission pursuant to 10 CFR
32.22 which license authorizes the transfer
of the product to persons who are exempt
from regulatory requirements. The exemp-
tion in Paragraph (2) of Subsection C of
20.3.3.302 NMAC does not apply to tri-
tium, krypton-85, promethium-147 or radi-
um-226 used in products for frivolous pur-
poses or in toys or adornments.

(3) Radium-226 Acquired
Previously.  Any person is exempt from
these regulations to the extent that such per-
son possesses, uses or transfers, articles
containing less than 0.1 microcurie (3.7
kBq) of radium-226 which were acquired
prior to the effective date of these regula-
tions.

(4)    Gas and Aerosol Detectors
Containing Radioactive Material.

(a) Except for persons who manu-
facture, process, or produce gas and aerosol
detectors containing radioactive material,
any person is exempt from these regulations
to the extent that such person receives, pos-
sesses, uses, transfers or acquires radioac-
tive material in gas and aerosol detectors
designed to protect life or property from
fires and airborne hazards provided that
detectors containing radioactive material
shall have been manufactured, imported, or
transferred in accordance with a specific
license issued by the U.S. nuclear regulato-
ry commission or an agreement state, pur-
suant to 10 CFR 32.36 or equivalent, which
authorizes the transfer of the detectors to
persons who are exempt from regulatory
requirements; authority to transfer posses-
sion or control by the manufacturer, proces-
sor, or producer or any equipment, device,
commodity, or other product containing
source material or byproduct material
whose subsequent possession, use, transfer,
and disposal by all other persons are
exempted from regulatory requirements
may be obtained only from the U.S. Nuclear
Regulatory Commission, Washington, D.C.
20555.

(b) Gas and aerosol detectors pre-
viously manufactured and distributed to
general licensees in accordance with a spe-
cific license issued by an agreement state
shall be considered exempt under

Subparagraph (a), of Paragraph (4) of
Subsection C of 20.3.3.302 NMAC, provid-
ed that the device is labeled in accordance
with the specific license authorizing distri-
bution of the general licensed device, and
provided further that they meet the require-
ments of Subsection C of 20.3.3.315
NMAC.

(5) Resins Containing Scandium-
46 and Designed for Sand Consolidation in
Oil Wells.  Any person is exempt from these
regulations to the extent that such person
receives, possesses, uses, transfers, or
acquires synthetic plastic resins containing
scandium-46 which are designed for sand
consolidation in oil wells. Such resins shall
have been manufactured or imported in
accordance with a specific license issued by
the NRC, the department, or any agreement
state to the manufacturer of such resins pur-
suant to licensing requirements equivalent
to 10 CFR 32.16. and 32.17.  This exemp-
tion does not authorize the manufacture of
any resins containing scandium-46.

D. Radioactive Drug:
Capsules containing carbon-14 urea for “in
vivo” diagnostic use for humans.

(1) Except as provided in
Paragraphs (2) and (3) of Subsection D of
20.3.3.302 NMAC, any person is exempt
from the requirements for a license set forth
in 20.3.3 NMAC and 20.3.7 NMAC provid-
ed that such person receives, possesses,
uses, transfers, owns, or acquires capsules
containing 37 kBq (1microcurie) carbon-14
urea (allowing for nominal variation that
may occur during the manufacturing
process) each, for “in vivo” diagnostic use
for humans.

(2) Any person who desires to use
the capsules for research involving human
subjects shall apply for and receive a spe-
cific license pursuant to 20.3.7 NMAC.

(3) Any person who desires to
manufacture, prepare, process, produce,
package, repackage, or transfer for commer-
cial distribution such capsules shall apply
for and receive a specific license pursuant to
20.3.3 NMAC.

(4) Nothing in this section
relieves persons from complying with
applicable FDA, other federal, and state
requirements governing receipt, administra-
tion, and use of drugs.

20.3.3.311 FINANCIAL ASSUR-
ANCE AND RECORD KEEPING FOR
D E C O M M I S S I O N I N G :
“Decommissioning” means to remove [(as a
facility) safely from service and reduce
residual radioactivity to a level that permits
release of the property for unrestricted use
and termination of license.]  a facility or site
safely from service and reduce residual
radioactivity to a level that permits; 1)
release of the property for unrestricted use
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and termination of the license; or, 2) release
of the property under restricted conditions
and termination of the license.

A. Each applicant for a
specific license authorizing the possession
and use of unsealed byproduct material of
half-life greater than 120 days and in quan-
tities exceeding 100,000 (1E+5) times the
most current applicable quantities set forth
in 20.3.4.465 NMAC, shall submit a
decommissioning funding plan as described
in Subsection E of 20.3.3.311 NMAC.  The
decommissioning funding plan must also be
submitted when a combination of isotopes
is involved if R divided by 100,000 (1E+5)
is greater than 1 (unity rule), where R is
defined here as the sum of the ratios of the
quantity of each isotope to the applicable
value in 20.3.4.465 NMAC.

B. Each applicant for a
specific license authorizing possession and
use of byproduct material of half-life
greater than 120 days and in quantities spec-
ified in Subsection D of 20.3.3.311 NMAC
shall either:

(1) submit a decommissioning
funding plan as described in Subsection E
of 20.3.3.311 NMAC; or

(2) submit a certification that
financial assurance for decommissioning
has been provided in the amount prescribed
by Subsection D of 20.3.3.311 NMAC
using one of the methods described in
Subsection F of 20.3.3.311 NMAC; for an
applicant, this certification may state that
the appropriate assurance will be obtained
after the application has been approved and
the license issued but prior to the receipt of
licensed material; if the applicant defers
execution of the financial instrument until
after the license has been issued, a signed
original of the financial instrument obtained
to satisfy the requirements of Subsection F
of 20.3.3.311 NMAC must be submitted to
the department before receipt of licensed
material; if the applicant does not defer exe-
cution of the financial instrument, the appli-
cant shall submit to the department, as part
of the certification, a signed original of the
financial instrument obtained to satisfy the
requirements of Subsection F of 20.3.3.311
NMAC.

C. Each holder of a specif-
ic license issued on or after the effective
date of these regulations which is of a type
described in Subsection A of 20.3.3.311
NMAC or Subsection B of 20.3.3.311
NMAC, shall provide financial assurance
for decommissioning in accordance with
the criteria set forth in this section.

(1) Each holder of a specific
license issued before the effective date of
these regulations, and of a type described in
Subsection A of 20.3.3.311 NMAC shall
submit, on or before the effective date of
these regulations, a decommissioning fund-

ing plan as described in Subsection E of
20.3.3.311 NMAC or a certification of
financial assurance for decommissioning in
an amount at least equal to $750,000 in
accordance with the criteria set forth in this
section.  If the licensee submits the certifi-
cation of financial assurance rather than a
decommissioning funding plan, the licensee
shall include a decommissioning funding
plan in any application for license renewal.

(2) Each holder of a specific
license issued before the effective date of
these regulations, and of a type described in
Subsection B of 20.3.3.311 NMAC shall
submit, on or before the effective date of
these regulations, a decommissioning fund-
ing plan as described in Subsection E of
20.3.3.311 NMAC, or a certification of
financial assurance for decommissioning in
accordance with the criteria set forth in this
section.

(3) Any licensee who has submit-
ted an application before the effective date
of these regulations, for renewal of license
in accordance with 20.3.3.319 NMAC shall
provide financial assurance for decommis-
sioning in accordance with Subsections A
and B of 20.3.3.311 NMAC.  This assurance
must be submitted when these regulations
become effective.

D. Required Amounts of
Financial Assurance for Decommissioning
by Quantity of Material.

(1) Greater than 10,000 (1E+4)
but less than or equal to 100,000 (1E+5)
times the applicable quantities of 20.3.4.465
NMAC, in unsealed form.  (For a combina-
tion of isotopes, if R as defined in
Subsection A of 20.3.3.311 NMAC, divided
by 10,000 (1E+4) is greater than 1 but R
divided by 100,000 (1E+5) is less than or
equal to 1):  $750,000.

(2) Greater than 1,000 (1E+3) but
less than or equal to 10,000 (1E+4) times
the applicable quantities of 20.3.4.465
NMAC, in unsealed form.  (For a combina-
tion of isotopes, if R, as defined in
Subsection A of 20.3.3.311 NMAC, divided
by 1,000 (1E+3) is greater than 1 but R
divided by 10,000 (1E+4) is less than or
equal to 1):  $150,000.

(3) Greater than 10,000,000,000
(1E+10) times the applicable quantities of
20.3.4.465 NMAC, in sealed sources or
plated foils.  (For a combination of isotopes,
if R, as defined in Subsection A of
20.3.3.311 NMAC, divided by
10,000,000,000 (1E+10) is greater than 1):
$75,000.

E. Each decommissioning
funding plan must contain a cost estimate
for decommissioning and a description of
the method of assuring funds for decommis-
sioning from Subsection F of 20.3.3.311
NMAC, including means for adjusting cost
estimates and associated funding levels

periodically over the life of the facility.  The
decommissioning funding plan must also
contain a certification by the licensee that
financial assurance for decommissioning
has been provided in the amount of the cost
estimate for decommissioning and a signed
original of the financial instrument obtained
to satisfy the requirement of Subsection F of
20.3.3.311 NMAC.

F. Financial assurance for
decommissioning must be provided by one
or more of the following methods.

(1) Prepayment:  Prepayment is
the deposit prior to the start of operation
into an account segregated from licensee
assets and outside the licensee's administra-
tive control of cash or liquid assets such that
the amount of funds would be sufficient to
pay decommissioning costs.  Prepayment
may be in the form of a trust, escrow
account, government fund, certificate of
deposit, or deposit of government securi-
ties.

(2) A Surety Method, Insurance,
or Other Guarantee Method:  These meth-
ods guarantee that decommissioning costs
will be paid should the licensee default.  A
surety method may be in the form of a sure-
ty bond, letter of credit, or line of credit.  A
parent company guarantee of funds for
decommissioning costs based on a financial
test may be used if the guarantee and test
are as contained in 20.3.3.334 NMAC.  A
parent company guarantee may not be used
in combination with other financial meth-
ods to satisfy the requirements of this sec-
tion.  A guarantee of funds by the applicant
or licensee for decommissioning costs
based on a financial test may be used if the
guarantee and test are as contained in
20.3.3.335 NMAC.  A guarantee by the
applicant or licensee may not be used in
combination with any other financial meth-
ods to satisfy the requirements of this sec-
tion or in any situation where the applicant
or licensee has a parent company holding
majority control of the voting stock of the
company.  Any surety method or insurance
used to provide financial assurance for
decommissioning must contain the follow-
ing conditions:

(a) the surety method or insurance
must be open-ended or, if written for a spec-
ified term, such as five years, must be
renewed automatically unless 90 days or
more prior to the renewal date, the issuer
notifies the department, the beneficiary, and
the licensee of its intention not to renew; the
surety method or insurance must also pro-
vide that the full face amount be paid to the
beneficiary automatically prior to the expi-
ration without proof of forfeiture if the
licensee fails to provide a replacement
acceptable to the department within 30 days
after receipt of notification of cancellation;

(b) the surety method or insur-
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ance must be payable to a trust established
for decommissioning costs; the trustee and
trust must be acceptable to the department;
an acceptable trustee includes an appropri-
ate state or federal government agency or an
entity which has the authority to act as a
trustee and whose trust operations are regu-
lated and examined by federal or state
agency; and

(c) the surety method or insurance
must remain in effect until the department
has terminated the license.

(3) An external sinking fund in
which deposits are made at least annually,
coupled with a surety method or insurance,
the value of which may decrease by the
amount being accumulated in the sinking
fund.  An external sinking fund is a fund
established and maintained by setting aside
funds periodically in an account segregated
from licensee assets and outside the
licensee's administrative control in which
the total amount of funds would be suffi-
cient to pay decommissioning costs at the
time termination of operation is expected.
An external sinking fund may be in the form
of a trust, escrow account, government
fund, certificate of deposit, or deposit of
government securities.  The surety or insur-
ance provisions must be as stated in
Paragraph (2) of Subsection F of 20.3.3.311
NMAC.

(4) In the case of federal, state, or
local government licensees, a statement of
intent containing a cost estimate for decom-
missioning or an amount based on
Subsection D of 20.3.3.311 NMAC, and
indicating that funds for decommissioning
will be obtained when necessary.

(5) When a governmental entity is
assuming custody and ownership of a site,
an arrangement that is deemed acceptable
by such governmental entity.

G. Each person licensed
under this Part (20.3.3 NMAC) or Parts 5, 7,
12, 13, and 15 (20.3.5 NMAC, 20.3.7
NMAC, 20.3.12 NMAC, 20.3.13 NMAC,
or 20.3.15 NMAC) shall keep records of
information important to the safe and effec-
tive decommissioning of the facility in an
identified location until the site is released
for unrestricted use.  Before licensed activi-
ties are transferred or assigned in accor-
dance with 20.3.3.317 NMAC, licensees
shall transfer all records described in this
paragraph to the new licensee.  In this case,
the new licensee will be responsible for
maintaining these records until the depart-
ment terminates the license.  If records
important to the decommissioning of a
facility are kept for other purposes, refer-
ence to these records and their locations
may be used.  Information the department
considers important to decommissioning
consists of:

(1) records of spills or other

unusual occurrences involving the spread of
contamination in and around the facility,
equipment, or site; these records may be
limited to instances when contamination
remains after any cleanup procedures or
when there is reasonable likelihood that
contaminants may have spread to inaccessi-
ble areas as in the case of possible seepage
into porous materials such as concrete;
these records must include any known
information on identification of involved
nuclides, quantities, forms and concentra-
tions;

(2) as-built drawings and modifi-
cations of structures and equipment in
restricted areas where radioactive materials
are used and/or stored, and of locations of
possible inaccessible contamination such as
buried pipes which may be subject to con-
tamination; if required drawings are refer-
enced, each relevant document need not be
indexed individually; if drawings are not
available, the licensee shall substitute
appropriate records of available information
concerning these areas and locations;

(3) records of the cost estimate
performed for the decommissioning fund-
ing plan or of the amount certified for
decommissioning, and records of the fund-
ing method used for assuring funds if either
a funding plan or certification is used;

(4) except for areas containing
only sealed sources (provided the sources
have not leaked or no contamination
remains after any leak) or radioactive mate-
rials having only half-lives of less than 65
days, a list contained in a single document
and updated every two years, of the follow-
ing:

(a) all areas designated and for-
merly designated restricted areas as 20.3.1
NMAC of these regulations;

(b) all areas outside of restricted
areas that require documentation under
Paragraph (1) of Subsection G of 20.3.3.311
NMAC;

(c) all areas outside of restricted
areas where current and previous wastes
have been buried as documented under
20.3.4.448 NMAC; and

(d) all areas outside of restricted
areas that contain material such that, if the
license expired, the licensee would be
required to either decontaminate the area to
[unrestricted release levels] meet the criteria
for decommissioning in 20.3.4.426 NMAC,
or apply for approval for disposal under
20.3.4.434 NMAC.

20.3.3.318 EXPIRATION AND
TERMINATION OF LICENSES AND
DECOMMISSIONING OF SITES AND
SEPARATE BUILDINGS OR OUT-
DOOR AREAS:

A. Each specific license
expires at the end of the day on the expira-

tion date stated in the license unless the
licensee has filed an application for renew-
al under 20.3.3.319 NMAC not less than 30
days before the expiration date stated in the
existing license.  If an application for
renewal has been filed at least 30 days
before the expiration date stated in the exist-
ing license, the existing license expires at
the end of the day on which the department
makes a final determination to deny the
renewal application or, if the determination
states an expiration date, the expiration date
stated in the determination.

B. Each specific license
revoked by the department expires at the
end of the day on the date of the depart-
ment's final determination to revoke the
license, or on the expiration date stated in
the determination, or as otherwise provided
by department order.

C. Each specific license
continues in effect, beyond the expiration
date if necessary, with respect to possession
of byproduct material until the department
notifies the licensee in writing that the
license is terminated. During this time, the
licensee shall:

(1) limit actions involving
byproduct material to those related to
decommissioning; and

(2) continue to control entry to
restricted areas until they are suitable for
release in accordance with department
requirements.

D. Within 60 days of the
occurrence of any of the following, consis-
tent with the administrative directions in
20.3.1.116 NMAC, each licensee shall pro-
vide notification to the department in writ-
ing of such occurrence, and either begin
decommissioning its site, or any separate
building or outdoor area that contains resid-
ual radioactivity so that the building or out-
door area is suitable for release in accor-
dance with department requirements, or
submit within 12 months of notification a
decommissioning plan, if required by
Subsection G of 20.3.3.318 NMAC, and
begin decommissioning upon approval of
that plan if:

(1) the license has expired pur-
suant to Subsections A or B of 20.3.3.318
NMAC; or

(2) the licensee has decided to
permanently cease principal activities, as
defined in Section BZ of 20.3.1.7 NMAC,
at the entire site or in any separate building
or outdoor area that contains residual
radioactivity such that the building or out-
door area is unsuitable for release in accor-
dance with department requirements; or

(3) no principal activities under
the license have been conducted for a peri-
od of 24 months; or

(4) no principal activities have
been conducted for a period of 24 months in
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any separate building or outdoor area that
contains residual radioactivity such that the
building or outdoor area is unsuitable for
release in accordance with department
requirements.

E. Coincident with the
notification required by Subsection D of
20.3.3.318 NMAC, the licensee shall main-
tain in effect all decommissioning financial
assurances established by the licensee pur-
suant to 20.3.3.311 NMAC in conjunction
with a license issuance or renewal or as
required by this section.  The amount of the
financial assurance must be increased, or
may be decreased, as appropriate, to cover
the detailed cost estimate for decommis-
sioning established pursuant to Paragraph
(5) of Subsection J of 20.3.3.318 NMAC.
Following approval of the decommission-
ing plan, a licensee may reduce the amount
of the financial assurance as decommission-
ing proceeds and radiological contamina-
tion is reduced at the site with the approval
of the department.

F. The department may
grant a request to extend the time periods
established in Subsection D of 20.3.3.318
NMAC, if the department determines that
this relief is not detrimental to the public
health and safety and is otherwise in the
public interest.  The request must be sub-
mitted no later than 30 days before notifica-
tion pursuant to Subsection D of 20.3.3.318
NMAC.  The schedule for decommission-
ing set forth in Subsection D of 20.3.3.318
NMAC may not commence until the depart-
ment has made a determination on the
request.

G. A decommissioning
plan must be submitted if required by
license condition or if the procedures and
activities necessary to carry out decommis-
sioning of the site or separate building or
outdoor area have not been previously
approved by the department and these pro-
cedures could increase potential health and
safety impacts to workers or to the public,
such as in any of the following cases:

(1) procedures would involve
techniques not applied routinely during
cleanup or maintenance operations;

(2) workers would be entering
areas not normally occupied where surface
contamination and radiation levels are sig-
nificantly higher than routinely encountered
during operation;

(3) procedures could result in sig-
nificantly greater airborne concentrations of
radioactive materials than are present dur-
ing operation; or

(4) procedures could result in sig-
nificantly greater releases of radioactive
material to the environment than those asso-
ciated with operation.

H. The department may
approve an alternate schedule for submittal

of a decommissioning plan required pur-
suant to Subsection D of 20.3.3.318 NMAC
if the department determines that the alter-
native schedule is necessary to the effective
conduct of decommissioning operations and
presents no undue risk from radiation to the
public health and safety and is otherwise in
the public interest.

I. Procedures, such as
those listed in Subsection G of 20.3.3.318
NMAC, with potential health and safety
impacts may not be carried out prior to
approval of the decommissioning plan.

J. The proposed decom-
missioning plan for the site or separate
building or outdoor area must include:

(1) a description of the conditions
of the site or separate building or outdoor
area sufficient to evaluate the acceptability
of the plan;

(2) a description of planned
decommissioning activities;

(3) a description of methods used
to ensure protection of workers and the
environment against radiation hazards dur-
ing decommissioning;

(4) a description of the planned
final radiation survey;

(5) an updated detailed cost esti-
mate for decommissioning, comparison of
that estimate with present funds set aside for
decommissioning, and a plan for assuring
the availability of adequate funds for com-
pletion of decommissioning; and

(6) for decommissioning plans
calling for completion of decommissioning
later than 24 months after plan approval, the
plan shall include a justification for the
delay based on the criteria in Subsection N
of 20.3.3.318 NMAC.

K. The proposed decom-
missioning plan will be approved by the
department if the information therein
demonstrates that the decommissioning will
be completed as soon as practicable and that
the health and safety of workers and the
public will be adequately protected.

L. Except as provided in
Subsection N of 20.3.3.318 NMAC,
licensees shall complete decommissioning
of the site or separate building or outdoor
area as soon as practicable but no later than
24 months following the initiation of
decommissioning.

M. Except as provided in
Subsection N of 20.3.3.318 NMAC, when
decommissioning involves the entire site,
the licensee shall request license termina-
tion as soon as practicable but no later than
24 months following the initiation of
decommissioning.

N. The department may
approve a request for an alternative sched-
ule for completion of decommissioning of
the site or separate building or outdoor area,
and license termination if appropriate, if the

department determines that the alternative
is warranted by consideration of the follow-
ing:

(1) whether it is technically feasi-
ble to complete decommissioning within
the allotted 24-month period;

(2) whether sufficient waste dis-
posal capacity is available to allow comple-
tion of decommissioning within the allotted
24-month period;

(3) whether a significant volume
reduction in wastes requiring disposal will
be achieved by allowing short-lived
radionuclides to decay;

(4) whether a significant reduc-
tion in radiation exposure to workers can be
achieved by allowing short-lived radionu-
clides to decay; and

(5) other site-specific factors
which the department may consider appro-
priate on a case-by-case basis, such as the
regulatory requirements of other govern-
ment agencies, lawsuits, ground-water
treatment activities, monitored natural
ground-water restoration, actions that could
result in more environmental harm than
deferred cleanup, and other factors beyond
the control of the licensee.

O. As the final step in
decommissioning, the licensee shall:

(1) certify the disposition of all
licensed material, including accumulated
wastes, by submitting a completed certifi-
cate - disposition of radioisotopes form or
equivalent information; and

(2) conduct a radiation survey of
the premises where the licensed activities
were carried out and submit a report of the
results of this survey [unless the licensee
demonstrates that the premises are suitable
for release in some other manner.] , unless
the licensee demonstrates in some other
manner that the premises are suitable for
release in accordance with the criteria for
decommissioning in 20.3.4.426 NMAC; the
licensee shall, as appropriate:

(a) report levels of gamma radia-
tion in units of millisieverts (microroent-
gen) per hour at one meter from surfaces,
and report levels of radioactivity, including
alpha and beta, in units of megabecquerels
(disintegrations per minute or microcuries)
per 100 square centimeters, removable and
fixed, for surfaces, megabecquerels
(microcuries) per milliliter for water, and
becquerels (picocuries) per gram for solids
such as soils or concrete; and

(b) specify the survey instru-
ment(s) used and certify that each instru-
ment is properly calibrated and tested.

P. Specific licenses,
including expired licenses, will be terminat-
ed by written notice to the licensee when the
department determines that:

(1) byproduct material has been
properly disposed;
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(2) reasonable effort has been
made to eliminate residual radioactive con-
tamination, if present; and

(3) a radiation survey has been
performed which demonstrates that the
premises are suitable for release in accor-
dance with [Department requirements] the
criteria for decommissioning in 20.3.4.426
NMAC; or other information submitted by
the licensee is sufficient to demonstrate that
the premises are suitable for release in
accordance with [Department requirements]
the criteria for decommissioning in
20.3.4.426 NMAC; and

(4) records required by 20.3.4.448
NMAC, have been received.

medical research programs.

20.3.4.7 DEFINITIONS. As
used in this part (20.3.4 NMAC).

A. “Annual limit on
intake” (ALI) means the derived limit for
the amount of radioactive material taken
into the body of an adult worker by inhala-
tion or ingestion in a year. ALI is the small-
er value of intake of a given radionuclide in
a year by the reference man that would
result in a committed effective dose equiva-
lent of 5 rem (0.05 Sv) or a committed dose
equivalent of 50 rem (0.5 Sv) to any indi-
vidual organ or tissue. ALI values for intake
by ingestion and by inhalation of selected
radionuclides are given in Table I, Columns
1 and 2, of 20.3.4.461 NMAC.

B. “Background radiation”
means radiation from cosmic sources; natu-
rally occurring radioactive material, includ-
ing radon (except as a decay product of
source or special nuclear material); and
global fallout as it exists in the environment
from the testing of nuclear explosive
devices or from past nuclear accidents such
as Chernobyl that contribute to background
radiation and are not under the control of
the licensee. “Background radiation” does
not include radiation from source, byprod-
uct, or special nuclear materials regulated
by the Commission.

[B]C. “Class” means a classi-
fication scheme for inhaled material accord-
ing to its rate of clearance from the pul-
monary region of the lung. Materials are
classified as D, W, or Y, which applies to a
range of clearance half-times: for class D,
days, of less than 10 days, for class W,
weeks, from 10 to 100 days, and for class Y,
years, of greater than 100 days. For purpos-
es of these regulations, “lung class” and
“inhalation class” are equivalent terms.

D. “Constraint” (dose con-
straint) means a value above which speci-
fied licensee actions are required.

E. “Critical Group” means
the group of individuals reasonably expect-
ed to receive the greatest exposure to resid-
ual radioactivity for any applicable set of
circumstances.

[C]F. “Declared pregnant
woman” means a woman who has voluntar-
ily informed [her employer] the licensee, in
writing, of her pregnancy and the estimated
date of conception. The declaration remains
in effect until the declared pregnant woman
withdraws the declaration in writing or is no
longer pregnant.

G. “ D e c o m m i s s i o n ”
means to remove a facility or site safely
from service and reduce residual radioactiv-
ity to a level that permits:

(1) release of the property for
unrestricted use and termination of the
license; or

(2) release of the property under
restricted conditions and termination of the
license.

[D]H. “Derived air concentra-
tion” (DAC) means the concentration of a
given radionuclide in air which, if breathed
by reference man for a working year of
2,000 hours under conditions of light work,
results in an intake of one ALI. For purpos-
es of these regulations, the condition of
light work is an inhalation rate of 1.2 cubic
meters of air per hour for 2,000 hours in a
year. DAC values are given in Table I,
Column 3, of 20.3.4.461 NMAC.

[E]I. “Derived air concentra-
tion-hour” (DAC-hour) means the product
of the concentration of radioactive material
in air, expressed as a fraction or multiple of
the derived air concentration for each
radionuclide, and the time of exposure to
that radionuclide, in hours. A licensee or
registrant may take 2,000 DAC-hours to
represent one ALI, equivalent to a commit-
ted effective dose equivalent of 5 rem (0.05
Sv).

J. “Distinguishable from
background” means that the detectable con-
centration of a radionuclide is statistically
different from the background concentra-
tion of that radionuclide in the vicinity of
the site or, in the case of structures, in simi-
lar materials using adequate measurement
technology, survey, and statistical tech-
niques.

[F]K. “Dosimetry processor”
means an individual or an organization that
processes and evaluates individual monitor-
ing devices in order to determine the radia-
tion dose delivered to the monitoring
devices.

[G]L. “Inhalation class” [see
“class”].

M. “Lens dose equivalent”
(LDE) applies to the external exposure of
the lens of the eye and is taken as the dose
equivalent at a tissue depth of 0.3 centime-
ter (300 mg/cm2).

[H]N. “Lung class” [see
“class”]. 

[I]O. “Nonstochastic effect”
means a health effect, the severity of which
varies with the dose and for which a thresh-
old is believed to exist. Radiation-induced
cataract formation is an example of a non-
stochastic effect. For purposes of these reg-
ulations, “deterministic effect” is an equiva-
lent term.

[J]P. “Planned special expo-
sure” means an infrequent exposure to radi-
ation, separate from and in addition to the
annual occupational dose limits.

[K]Q. “Quarter” means a peri-
od of time equal to one-fourth of the year
observed by the licensee, approximately 13
consecutive weeks, providing that the
beginning of the first quarter in a year coin-
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These are amendments to 20.3.4 NMAC
named “Standards for Protection Against
Radiation”.  The first amendment is to
establish constraints on air emissions of
radioactive material to the environment
to avoid dual regulation between the state
of New Mexico and the environmental
protection agency (EPA).  Second,
amendments are made to regulations
regarding decommissioning of licensed
facilities to provide specific radiological
criteria for the decommissioning of lands
and structures.  Third, minor corrections
and clarifying changes are made to stan-
dards for protection against radiation to
conform various regulations to the
nuclear regulatory commission’s (NRC)
revised radiation protection require-
ments.  Finally, amendments are made to
streamline regulations concerning low-
level waste shipment manifest informa-
tion.  This rulemaking action also renum-
bers and reformats from that portion of
20 NMAC 3.1, Subpart 4, named
“Standards for Protection Against
Radiation” (filed 06-17-99) and now
replaced by 20.3.4 NMAC.  This amend-
ment and renumber will become effective
04/15/2004.

20.3.4.2 SCOPE: Except as
specifically provided in other parts of these
regulations (20.3 NMAC), Part 4 (20.3.4
NMAC) applies to persons licensed or reg-
istered by the department to receive, pos-
sess, use, transfer, or dispose of sources of
radiation. The limits in Part 4 do not apply
to doses due to background radiation, to
exposure of patients to radiation for the pur-
pose of medical diagnosis or therapy, to
exposure from individuals administered
radioactive material and released in accor-
dance with Subsection J of 20.3.7.703
NMAC, or to voluntary participation in



cides with the starting date of the year and
that no day is omitted or duplicated in con-
secutive quarters. 

[L]R. “Reference man”
means a hypothetical aggregation of human
physical and physiological characteristics
determined by international consensus.
These characteristics may be used by
researchers and public health employees to
standardize results of experiments and to
relate biological insult to a common base. A
description of reference man is contained in
the international commission on radiologi-
cal protection report, ICRP Publication 23,
“report of the task group on reference man.” 

S. “Residual radioactivi-
ty” means radioactivity in structures, mate-
rials, soils, groundwater, and other media at
a site resulting from activities under the
licensee's control. This includes radioactivi-
ty from all licensed and unlicensed sources
used by the licensee, but excludes back-
ground radiation. It also includes radioac-
tive materials remaining at the site as a
result of routine or accidental releases of
radioactive material at the site and previous
burials at the site, even if those burials were
made in accordance with the provisions of
20.3.4 NMAC.

[M]T. “Respiratory protective
equipment” means an apparatus, such as a
respirator, used to reduce an individual's
intake of airborne radioactive materials.

[N]U. “Sanitary sewerage”
means a system of public sewers for carry-
ing off waste water and refuse, but exclud-
ing sewage treatment facilities, septic tanks,
and leach fields owned or operated by the
licensee or registrant.

[O]V. “Stochastic effect”
means a health effect that occurs randomly
and for which the probability of the effect
occurring, rather than its severity, is
assumed to be a linear function of dose
without threshold.  Hereditary effects and
cancer incidence are examples of stochastic
effects. For purposes of these regulations,
“probabilistic effect” is an equivalent term.

[P]W. “Very high radiation
area” means an area, accessible to individu-
als, in which radiation levels from radiation
sources external to the body could result in
an individual receiving an absorbed dose in
excess of 500 rads (5 grays) in 1 hour at 1
meter from a radiation source or 1 meter
from any surface that the radiation pene-
trates.[ At very high doses received at high
dose rates, units of absorbed dose, gray and
rad, are appropriate, rather than units of
dose equivalent, sievert and rem.]

[Q]X. “Weighting factor” wT
for an organ or tissue (T) means the propor-
tion of the risk of stochastic effects resulting
from irradiation of that organ or tissue to the
total risk of stochastic effects when the
whole body is irradiated uniformly. For cal-

culating the effective dose equivalent, the
values of wT are:

a 0.30 results from 0.06 for each
of 5 “remainder” organs, excluding the skin
and the lens of the eye, that receive the
highest doses.

b For the purpose of weighting
the external whole body dose, for adding it
to the internal dose, a single weighting fac-
tor, wT = 1.0, has been specified. The use of
other weighting factors for external expo-
sure will be approved on a case-by-case
basis until such time as specific guidance is
issued.

20.3.4.404 RADIATION PRO-
TECTION PROGRAMS:

A. Each licensee or regis-
trant shall develop, document, and imple-
ment a radiation protection program suffi-
cient to ensure compliance with the provi-
sions of 20.3.4 NMAC. See 20.3.4.411
NMAC for recordkeeping requirements
relating to these programs.

B. The licensee or regis-
trant shall use, to the extent [practicable]
practical, procedures and engineering con-
trols based upon sound radiation protection
principles to achieve occupational doses
and [public] doses to members of the public
that are as low as is reasonably achievable
(ALARA).

C. The licensee or regis-
trant shall, at intervals not to exceed 12
months, review the radiation protection pro-
gram content and implementation.

D. To implement the
ALARA requirements of Subsection B of
20.3.4.404 NMAC, and notwithstanding the
requirements in 20.3.4.413 NMAC, a con-
straint on air emissions of radioactive mate-
rial to the environment, excluding Radon-
222 and its daughters, shall be established
by licensees such that the individual mem-
ber of the public likely to receive the high-
est dose will not be expected to receive a
total effective dose equivalent in excess of
10 mrem (0.1 mSv) per year from these

emissions. If a licensee subject to this
requirement exceeds this dose constraint,
the licensee shall report the exceedance as
provided in 20.3.4.453 NMAC and prompt-
ly take appropriate corrective action to
ensure against recurrence.

20.3.4.405 O C C U PAT I O N A L
DOSE LIMITS FOR ADULTS:

A. The licensee or regis-
trant shall control the occupational dose to
individual adults, except for planned special
exposures pursuant to 20.3.4.410 NMAC,
to the following dose limits: 

(1) an annual limit, which is the
more limiting of:

(a) the total effective dose equiv-
alent being equal to 5 rem (0.05 Sv); or

(b) the sum of the deep dose
equivalent and the committed dose equiva-
lent to any individual organ or tissue other
than the lens of the eye being equal to 50
rem (0.5 Sv); and

(2) the annual limits to the lens of
the eye, to the skin, and to the extremities
which are:

(a) [an eye] a lens dose equivalent
of 15 rem (0.15 Sv); and

(b) a shallow dose equivalent of
50 rem (0.5 Sv) to the skin or to any extrem-
ity. B. Doses received in
excess of the annual limits, including doses
received during accidents, emergencies, and
planned special exposures, shall be sub-
tracted from the limits for planned special
exposures that the individual may receive
during the current year and during the indi-
vidual's lifetime. See Paragraphs (1) and (2)
of Subsection E of 20.3.4.410 NMAC.

C. The assigned deep dose
equivalent and shallow dose equivalent
shall be for the portion of the body receiv-
ing the highest exposure:

(1) the deep-dose equivalent, [eye
dose equivalent] lens dose equivalent, and
shallow-dose equivalent may be assessed
from surveys or other radiation measure-
ments for the purpose of demonstrating
compliance with the occupational dose lim-
its, if the individual monitoring device was
not in the region of highest potential expo-
sure, or the results of individual monitoring
are unavailable; or

(2) when a protective apron is
worn while working with medical fluoro-
scopic equipment and monitoring is con-
ducted as specified in Paragraph (4) of
Subsection A of 20.3.4.417 NMAC, the
effective dose equivalent for external radia-
tion shall be determined as follows:

(a) when only one individual
monitoring device is used and it is located at
the neck outside the protective apron, the
reported deep dose equivalent shall be the
effective dose equivalent for external radia-
tion; or
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ORGAN DOSE WEIGHTING 
FACTORS 
Organ or Tissue 
 

   wT 

Gonads  0.25 
Breast  0.15 
Red bone marrow  0.12 
Lung  0.12 
Thyroid  0.03 
Bone surfaces  0.03 
Remainder  0.30a 
 
Whole Body 
 

  
1.00b 



(b) when only one individual
monitoring device is used and it is located at
the neck outside the protective apron, and
the reported dose exceeds 25 percent of the
limit specified in Subsection A of
20.3.4.405 NMAC, the reported deep dose
equivalent value multiplied by 0.3 shall be
the effective dose equivalent for external
radiation; or

(c) when individual monitoring
devices are worn, both under the protective
apron at the waist and outside the protective
apron at the neck, the effective dose equiv-
alent for external radiation shall be assigned
the value of the sum of the deep dose equiv-
alent reported for the individual monitoring
device located at the waist under the protec-
tive apron multiplied by 1.5 and the deep
dose equivalent reported for the individual
monitoring device located at the neck out-
side the protective apron multiplied by 0.04.

D. Derived air concentra-
tion (DAC) and annual limit on intake
(ALI) values are specified in Table I of
20.3.4.461 NMAC, and may be used to
determine the individual's dose and to
demonstrate compliance with the occupa-
tional dose limits. See 20.3.4.446 NMAC.

E. Notwithstanding the
annual dose limits, the licensee shall limit
the soluble uranium intake by an individual
to 10 milligrams in a week in consideration
of chemical toxicity. See footnote 3 of
20.3.4.461 NMAC.

F. The licensee or regis-
trant shall reduce the dose that an individual
may be allowed to receive in the current
year by the amount of occupational dose
received while employed by any other per-
son during the current year. See 20.3.4.409
NMAC.

20.3.4.407 DETERMINATION
OF EXTERNAL DOSE FROM AIR-
BORNE RADIOACTIVE MATERIAL:

A. Licensees or registrants
shall, when determining the dose from air-
borne radioactive material, include the con-
tribution to the deep dose equivalent, [eye]
lens dose equivalent, and shallow dose
equivalent from external exposure to the
radioactive cloud. See 20.3.4.461 NMAC,
footnotes 1 and 2.

B. Airborne radioactivity
measurements and DAC values shall not be
used as the primary means to assess the
deep dose equivalent when the airborne
radioactive material includes radionuclides
other than noble gases or if the cloud of air-
borne radioactive material is not relatively
uniform. The determination of the deep
dose equivalent to an individual shall be
based upon measurements using instru-
ments or individual monitoring devices.

20.3.4.410 PLANNED SPECIAL

EXPOSURES. A licensee or registrant
may authorize an adult worker to receive
doses in addition to and accounted for sepa-
rately from the doses received under the
limits specified in 20.3.4.405 NMAC pro-
vided that each of the following conditions
is satisfied:

A. the licensee or regis-
trant authorizes a planned special exposure
only in an exceptional situation when alter-
natives that might avoid the [higher expo-
sure] dose estimated to result from the
planned special exposure are unavailable or
impractical;

B. the licensee or regis-
trant, and employer if the employer is not
the licensee or registrant, specifically
authorizes the planned special exposure, in
writing, before the exposure occurs;

C. before a planned spe-
cial exposure, the licensee or registrant
ensures that each individual involved is:

(1) informed of the purpose of the
planned operation;

(2) informed of the estimated
doses and associated potential risks and spe-
cific radiation levels or other conditions that
might be involved in performing the task;
and

(3) instructed in the measures to
be taken to keep the dose ALARA consider-
ing other risks that may be present;

D. prior to permitting an
individual to participate in a planned special
exposure, the licensee or registrant ascer-
tains prior doses as required by Subsection
B of 20.3.4.409 NMAC during the lifetime
of the individual for each individual
involved;

E. subject to Subsection B
of 20.3.4.405 NMAC, the licensee or regis-
trant shall not authorize a planned special
exposure that would cause an individual to
receive a dose from all planned special
exposures and all doses in excess of the lim-
its to exceed:

(1) the numerical values of any of
the dose limits in Subsection A of
20.3.4.405 NMAC in any year; and

(2) five times the annual dose lim-
its in Subsection A of 20.3.4.405 NMAC
during the individual's lifetime;

F. the licensee or regis-
trant maintains records of the conduct of a
planned special exposure in accordance
with 20.3.4.445 NMAC and submits a writ-
ten report in accordance with 20.3.4.454
NMAC;

G. the licensee or regis-
trant records the best estimate of the dose
resulting from the planned special exposure
in the individual’s record and informs the
individual, in writing, of the dose within 30
days from the date of the planned special
exposure; the dose from planned special
exposures shall not be considered in con-

trolling future occupational dose of the indi-
vidual pursuant to Subsection A of
20.3.4.405 NMAC but shall be included in
evaluations required by Subsections D and
E of 20.3.4.410 NMAC.

20.3.4.412 DOSE EQUIVALENT
TO AN EMBRYO/FETUS:

A. The licensee or regis-
trant shall ensure that the dose equivalent to
the embryo/fetus during the entire pregnan-
cy, due to the occupational exposure of a
declared pregnant woman, does not exceed
0.5 rem (5 mSv).  See 20.3.4.446 NMAC
for recordkeeping requirements.

B. The licensee or regis-
trant shall make efforts to avoid substantial
variation above a uniform monthly expo-
sure rate to a declared pregnant woman so
as to satisfy the limit in Subsection A of
20.3.4.412 NMAC. The national council on
radiation protection and measurements
(NCRP) recommended in NCRP Report No.
91 “recommendations on limits for exposure
to ionizing radiation” (June 1, 1987) that no
more than 0.05 rem (0.5 mSv) to the
embryo/fetus be received in any one month.

C. The dose equivalent to
the embryo/fetus is the sum of:

(1) the dose equivalent to the
embryo/fetus resulting from radionuclides
in the embryo/fetus and radionuclides in the
declared pregnant woman; and 

(2) the dose that is most represen-
tative of the dose to the embryo/fetus from
external radiation, that is, in the mother's
lower torso region:

(a) if multiple measurements have
not been made, assignment of the highest
deep dose equivalent for the declared preg-
nant woman shall be the dose to the
embryo/fetus, in accordance with
Subsection C of 20.3.4.409 NMAC; or

(b) if multiple measurements
have been made, assignment of the deep
dose equivalent for the declared pregnant
woman from the individual monitoring
device which is most representative of the
dose to the embryo/fetus shall be the dose to
the embryo/fetus; assignment of the highest
deep dose equivalent for the declared preg-
nant woman to the embryo/fetus is not
required unless that dose is also the most
representative deep dose equivalent for the
region of the embryo/fetus.

D. [If by the time the
woman declares pregnancy to the licensee
or registrant, the dose to the embryo/fetus
has exceeded 0.45 rem (4.5 mSv)] If the
dose equivalent to the embryo/fetus is found
to have exceeded 0.5 rem (5 mSv), or is
within 0.05 rem (0.5 mSv) of this dose, by
the time the woman declares the pregnancy
to the licensee or registrant, the licensee or
registrant shall be deemed to be in compli-
ance with Subsection A of 20.3.4.412
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NMAC if the additional dose equivalent to
the embryo/fetus does not exceed 0.05 rem
(0.5 mSv) during the remainder of the preg-
nancy.

20.3.4.416 SURVEY AND MON-
ITORING/GENERAL:

A. Each licensee or regis-
trant shall make, or cause to be made, sur-
veys that: 

(1) are necessary for the licensee
or registrant to comply with 20.3.4 NMAC;
and

(2) are necessary under the cir-
cumstances to evaluate: 

(a) the magnitude and extent of
radiation levels; 

(b) concentrations or quantities of
radioactive material; and 

(c) the potential radiological haz-
ards [that could be present].

B. The licensee or regis-
trant shall ensure that instruments and
equipment used for quantitative radiation
measurements, for example, dose rate and
effluent monitoring, are calibrated at inter-
vals not to exceed 12 months for the radia-
tion measured, except when a more frequent
interval is specified in another applicable
part of these regulations (20.3 NMAC) or a
license condition.

C. All personnel dosime-
ters, except for direct and indirect reading
pocket ionization chambers and those
dosimeters used to measure the dose to any
extremity, that require processing to deter-
mine the radiation dose and that are used by
licensees and registrants to comply with
20.3.4.405 NMAC, with other applicable
provisions of these regulations, or with con-
ditions specified in a license or registration
shall be processed and evaluated by a
dosimetry processor:

(1) holding current personnel
dosimetry accreditation from the national
voluntary laboratory accreditation program
(NVLAP) of the national institute of stan-
dards and technology (NIST); and 

(2) approved in this accreditation
process for the type of radiation or radia-
tions included in the NVLAP program that
most closely approximates the type of radi-
ation or radiations for which the individual
wearing the dosimeter is monitored. 

D. The licensee or regis-
trant shall ensure that adequate precautions
are taken to prevent a deceptive exposure of
an individual monitoring device.

20.3.4.417 C O N D I T I O N S
REQUIRING INDIVIDUAL MONI-
TORING OF EXTERNAL AND INTER-
NAL OCCUPATIONAL DOSE.  Each
licensee or registrant shall monitor expo-
sures from sources of radiation at levels suf-
ficient to demonstrate compliance with the

occupational dose limits of 20.3.4 NMAC.
As a minimum:

A. Each licensee or regis-
trant shall monitor occupational exposure to
radiation from licensed and unlicensed radi-
ation sources under the control of the licens-
ee or registrant and shall supply and require
the use of individual monitoring devices by:

(1) adults likely to receive, in 1
year from sources external to the body, a
dose in excess of 10 percent of the limits in
Subsection A of 20.3.4.405 NMAC;
[ (2) minors and declared pregnant
women likely to receive, in 1 year from
sources external to the body, a dose in
excess of 10 percent of any of the applica-
ble limits in 411 or 412; and]

(2) minors likely to receive, in 1
year, from radiation sources external to the
body, a deep dose equivalent in excess of
0.1 rem (1 mSv), a lens dose equivalent in
excess of 0.15 rem (1.5 mSv), or a shallow
dose equivalent to the skin or to the extrem-
ities in excess of 0.5 rem (5 mSv);

(3) declared pregnant women
likely to receive during the entire pregnan-
cy, from radiation sources external to the
body, a deep dose equivalent in excess of
0.1 rem (1 mSv) (note:  all of the occupa-
tional doses in Subsection A of 20.3.4.405
NMAC continue to be applicable to the
declared pregnant worker as long as the
embryo/fetus dose limit is not exceeded);

[(3)]  (4) individuals entering a
high or very high radiation area; and/or

[(4)]  (5) individuals working
with medical fluoroscopic equipment: 

(a) an individual monitoring
device used for the dose to an embryo/fetus
of a declared pregnant woman, pursuant to
Subsection A of 20.3.4.412 NMAC, shall be
located under the protective apron at the
waist; 

(b) an individual monitoring
device used for eye dose equivalent shall be
located at the neck, or an unshielded loca-
tion closer to the eye, outside the protective
apron; and/or 

(c) when only one individual
monitoring device is used to determine the
effective dose equivalent for external radia-
tion pursuant to Paragraph (2) of Subsection
C of 20.3.4.405 NMAC, it shall be located
at the neck outside the protective apron;
when a second individual monitoring
device is used, for the same purpose, it shall
be located under the protective apron at the
waist; the second individual monitoring
device is required for a declared pregnant
woman.

B. Each licensee or regis-
trant shall monitor [, to determine compli-
ance with 408,] (see 20.3.4.408 NMAC) the
occupational intake of radioactive material
by and assess the committed effective dose
equivalent to:

(1) adults likely to receive, in 1
year, an intake in excess of 10 percent of the
applicable ALI(s) in Table 1, Columns 1 and
2, of 20.3.4.461 NMAC; [and]

(2) [minors and declared pregnant
women likely to receive, in 1 year, a com-
mitted effective dose equivalent in excess of
0.05 rem (0.5 mSv).] minors likely to
receive, in 1 year, a committed effective
dose equivalent in excess of 0.1 rem (1
mSv); and

(3) declared pregnant women
likely to receive, during the entire pregnan-
cy, a committed effective dose equivalent in
excess of 0.1 rem (1 mSv).

C. Each licensee or regis-
trant shall ensure that individuals who are
required to monitor occupational doses in
accordance with Subsection A of 20.3.4.417
NMAC wear individual monitoring devices
as follows: 

(1) an individual monitoring
device used for monitoring the dose to the
whole body shall be worn at the unshielded
location of the whole body likely to receive
the highest exposure; when a protective
apron is worn, the location of the individual
monitoring device is typically at the neck
(collar); or

(2) an individual monitoring
device used for monitoring the dose to an
embryo/fetus of a declared pregnant
woman, pursuant to Subsection A of
20.3.4.412 NMAC, shall be located at the
waist under any protective apron being
worn by the woman; or 

(3) an individual monitoring
device used for monitoring the eye dose
equivalent, to demonstrate compliance with
Subparagraph (a) of Paragraph (2) of
Subsection A of 20.3.4.405 NMAC, shall be
located at the neck (collar), outside any pro-
tective apron being worn by the monitored
individual, or at an unshielded location
closer to the eye; and/or

(4) an individual monitoring
device used for monitoring the dose to the
extremities, to demonstrate compliance
with Subparagraph (b) of Paragraph (2) of
Subsection A of 20.3.4.405 NMAC, shall be
worn on the extremity likely to receive the
highest exposure; each individual monitor-
ing device shall be oriented to measure the
highest dose to the extremity being moni-
tored.

20.3.4.426 [RESERVED] RADI-
OLOGICAL CRITERIA FOR LICENSE
TERMINATION:

A. General provisions
and scope.

(1) The criteria in this part (20.3.4
NMAC) apply to the decommissioning of
facilities licensed under 20.3.3 NMAC,
20.3.13 NMAC, and 20.3.14 NMAC, as
well as other facilities subject to the depart-
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ment's jurisdiction under the New Mexico
Radiation Protection Act.  For low-level
waste disposal facilities (20.3.13 NMAC),
the criteria apply only to ancillary surface
facilities that support radioactive waste dis-
posal activities.

(2) The criteria in this section
(20.3.4.426 NMAC) do not apply to sites
which:

(a) have been decommissioned
prior to the effective date of the rule; or,

(b) have previously submitted and
received department approval on a license
termination plan (LTP) or decommissioning
plan that is compatible with applicable
department criteria.

(3) After a site has been decom-
missioned and the license terminated in
accordance with the criteria in this section
(20.3.4.426 NMAC), the department will
require additional cleanup only if, based on
new information, it determines that the cri-
teria of this section were not met and resid-
ual radioactivity remaining at the site could
result in significant threat to public health
and safety.

(4) When calculating TEDE to the
average member of the critical group the
licensee shall determine the peak annual
TEDE dose expected within the first 1000
years after decommissioning.

B. Radiological criteria
for unrestricted use. A site will be consid-
ered acceptable for unrestricted use if the
residual radioactivity that is distinguishable
from background radiation results in a
TEDE to an average member of the critical
group that does not exceed 25 mrem (0.25
mSv) per year, including that from ground-
water sources of drinking water, and the
residual radioactivity has been reduced to
levels that are as low as reasonably achiev-
able (ALARA). Determination of the levels
which are ALARA must take into account
consideration of any detriments, such as
deaths from transportation accidents,
expected to potentially result from deconta-
mination and waste disposal.

C. Criteria for license
termination under restricted conditions.
A site will be considered acceptable for
license termination under restricted condi-
tions if:

(1) the licensee can demonstrate
that further reductions in residual radioac-
tivity necessary to comply with the provi-
sions of Subsection B of 20.3.4.426 NMAC
would result in net public or environmental
harm or were not being made because the
residual levels associated with restricted
conditions are ALARA; determination of
the levels which are ALARA must take into
account consideration of any detriments,
such as traffic accidents, expected to poten-
tially result from decontamination and
waste disposal;

(2) the licensee has made provi-
sions for legally enforceable institutional
controls that provide reasonable assurance
that the TEDE from residual radioactivity
distinguishable from background to the
average member of the critical group will
not exceed 25 mrem (0.25 mSv) per year;

(3) the licensee has provided suf-
ficient financial assurance to enable an
independent third party, including a govern-
mental custodian of a site, to assume and
carry out responsibilities for any necessary
control and maintenance of the site; accept-
able financial assurance mechanisms are:

(a) funds placed into an account
segregated from the licensee's assets and
outside the licensee's administrative control
as described in Paragraph (1) of Subsection
F of 20.3.3.311 NMAC;

(b) surety method, insurance, or
other guarantee method as described in
Paragraph (2) of Subsection F of 20.3.3.311
NMAC;

(c) a statement of intent in the
case of federal, state, or local government
licensees, as described in Paragraph (4) of
Subsection F of 20.3.3.311 NMAC; or

(d) when a governmental entity is
assuming custody and ownership of a site,
an arrangement that is deemed acceptable
by such governmental entity;

(4) the licensee has submitted a
decommissioning plan or license termina-
tion plan (LTP) to the department indicating
the licensee's intent to decommission in
accordance with Subsection D of 20.3.3.318
NMAC, and specifying that the licensee
intends to decommission by restricting use
of the site; the licensee shall document in
the LTP or decommissioning plan how the
advice of individuals and institutions in the
community who may be affected by the
decommissioning has been sought and
incorporated, as appropriate, following
analysis of that advice;

(a) licensees proposing to decom-
mission by restricting use of the site shall
seek advice from such affected parties
regarding the following matters concerning
the proposed decommissioning:

(i) whether provisions
for institutional controls proposed by the
licensee; (A)  will provide reasonable assur-
ance that the TEDE from residual radioac-
tivity distinguishable from background to
the average member of the critical group
will not exceed 25 mrem (0.25 mSv) TEDE
per year; (B)  will be enforceable; and (C)
will not impose undue burdens on the local
community or other affected parties;

(ii) whether the licensee
has provided sufficient financial assurance
to enable an independent third party, includ-
ing a governmental custodian of a site, to
assume and carry out responsibilities for
any necessary control and maintenance of

the site;
(b) in seeking advice on the issues

identified in Paragraph (4) of Subsection C
of 20.3.4.426 NMAC, the licensee shall
provide for:

(i) participation by rep-
resentatives of a broad cross section of com-
munity interests who may be affected by the
decommissioning;

(ii) an opportunity for a
comprehensive, collective discussion on the
issues by the participants represented; and

(iii) a publicly available
summary of the results of all such discus-
sions, including a description of the individ-
ual viewpoints of the participants on the
issues and the extent of agreement and dis-
agreement among the participants on the
issues; and

(5) residual radioactivity at the
site has been reduced so that if the institu-
tional controls were no longer in effect,
there is reasonable assurance that the TEDE
from residual radioactivity distinguishable
from background to the average member of
the critical group is as low as reasonably
achievable and would not exceed either:

(a) 100 mrem (1 mSv) per year; or
(b) 500 mrem (5 mSv) per year

provided the licensee:
(i) demonstrates that

further reductions in residual radioactivity
necessary to comply with the 100 mrem/y
(1 mSv/y) value of Subparagraph (a) of
Paragraph (5) of Subsection C of 20.3.4.426
NMAC are not technically achievable,
would be prohibitively expensive, or would
result in net public or environmental harm;

(ii) makes provisions
for durable institutional controls;

(iii) provides sufficient
financial assurance to enable a responsible
government entity or independent third
party, including a governmental custodian
of a site, both to carry out periodic rechecks
of the site no less frequently than every 5
years to assure that the institutional controls
remain in place as necessary to meet the cri-
teria of Paragraph (2) of Subsection C of
20.3.4.426 NMAC and to assume and carry
out responsibilities for any necessary con-
trol and maintenance of those controls;
acceptable financial assurance mechanisms
are those in Paragraph (3) of Subsection C
of 20.3.4.426 NMAC.

D. Alternate criteria for
license termination.

(1) The department may terminate
a license using alternate criteria greater than
the dose criterion of Subsection B of
20.3.4.426 NMAC, Paragraph (2) of
Subsection C of 20.3.4.426 NMAC, and
Item (i) of Subparagraph (a) of Paragraph
(4) of Subsection C of 20.3.4.426 NMAC, if
the licensee:

(a) provides assurance that public
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health and safety would continue to be pro-
tected, and that it is unlikely that the dose
from all man-made sources combined, other
than medical, would be more than the 1
mSv/y (100 mrem/y) limit of 20.3.4.413
NMAC, by submitting an analysis of possi-
ble sources of exposure; has employed to
the extent practical restrictions on site use
according to the provisions of Subsection C
of 20.3.4.426 NMAC in minimizing expo-
sures at the site; and reduces doses to
ALARA levels, taking into consideration
any detriments such as traffic accidents
expected to potentially result from deconta-
mination and waste disposal;

(b) has submitted a decommis-
sioning plan or license termination plan
(LTP) to the department indicating the
licensee's intent to decommission in accor-
dance with Subsection D of 20.3.3.318
NMAC, and specifying that the licensee
proposes to decommission by use of alter-
nate criteria; the licensee shall document in
the decommissioning plan or LTP how the
advice of individuals and institutions in the
community who may be affected by the
decommissioning has been sought and
addressed, as appropriate, following analy-
sis of that advice. In seeking such advice,
the licensee shall provide for:

(i) participation by rep-
resentatives of a broad cross section of com-
munity interests who may be affected by the
decommissioning;

(ii) an opportunity for a
comprehensive, collective discussion on the
issues by the participants represented; and

(iii) a publicly available
summary of the results of all such discus-
sions, including a description of the individ-
ual viewpoints of the participants on the
issues and the extent of agreement and dis-
agreement among the participants on the
issues.

(2) The use of alternate criteria to
terminate a license requires the approval of
the department after consideration of the
department staff's recommendations that
will address any comments provided by
state and federal agencies and any public
comments submitted pursuant to Subsection
E of 20.3.4.426 NMAC.

E. Public notification
and public participation.  Upon the receipt
of an LTP or decommissioning plan from
the licensee, or a proposal by the licensee
for release of a site pursuant to Subsection
C or D of 20.3.4.426 NMAC, or whenever
the department deems such notice to be in
the public interest, the department shall:

(1) notify and solicit comments
from:

(a) local governments in the
vicinity of the site and any Indian nation or
other indigenous people that have treaty or
statutory rights that could be affected by the

decommissioning; and
(b) the environmental protection

agency (EPA) for cases where the licensee
proposes to release a site pursuant to
Subsection D of 20.3.4.426 NMAC.

(2) Publish a notice in the state
register and in a forum, such as local news-
papers, letters to state or local organiza-
tions, or other appropriate forum, that is
readily accessible to individuals in the
vicinity of the site, and solicit comments
from the public.  Further, that the public
notice be published in any language when
assessed appropriate.

F. Minimization of con-
tamination. Applicants for licenses, other
than renewals, shall describe in the applica-
tion how facility design and procedures for
operation will minimize, to the extent prac-
ticable, contamination of the facility and the
environment, facilitate eventual decommis-
sioning, and minimize, to the extent practi-
cable, the generation of radioactive waste.

20.3.4.429 EXCEPTIONS TO
POSTING REQUIREMENTS:

A. A licensee or registrant
is not required to post caution signs in areas
or rooms containing sources of radiation for
periods of less than 8 hours, if each of the
following conditions is met: 

(1) the sources of radiation are
constantly attended during these periods by
an individual who takes the precautions
necessary to prevent the exposure of indi-
viduals to sources of radiation in excess of
the limits established in 20.3.4 NMAC; and 

(2) the area or room is subject to
the licensee's or registrant's control.

B. Rooms or other areas in
hospitals that are occupied by patients are
not required to be posted with caution signs
pursuant to 20.3.4.428 NMAC provided
that the requirements of Subparagraph (b)
of Paragraph (1) of Subsection C of
20.3.7.708 NMAC, or Subparagraph (b) of
Paragraph (1) of Subsection E of 20.3.7.709
NMAC, are met. 

C. Rooms or other areas in
hospitals that are occupied by patients are
not required to be posted with caution signs,
provided that: 

(1) a patient being treated with a
permanent implant could be released from
confinement pursuant to Subsection I of
20.3.7.703 NMAC; or 

(2) a patient being treated with a
therapeutic radiopharmaceutical could be
released from confinement pursuant to
Subsection C of 20.3.7.708 NMAC.

D. A room or area is not
required to be posted with a caution sign
because of the presence of a sealed source
provided the radiation level at 30 centime-
ters from the surface of the sealed source
container or housing does not exceed 0.005

rem (0.05 mSv) per hour. 
E. A room or area is not

required to be posted with a caution sign
because of the presence of radiation
machines used solely for diagnosis in the
healing arts.

F. Rooms in hospitals or
clinics that are used for teletherapy are
exempt from the requirement to post cau-
tion signs under 20.3.4.428 NMAC if:

(1) access to the room is con-
trolled pursuant to 20.3.7.710 NMAC; and

(2) personnel in attendance take
necessary precautions to prevent the inad-
vertent exposure of workers, other patients,
and members of the public to radiation in
excess of the limits established in this part
(20.3.4 NMAC).

20.3.4.432 PROCEDURES FOR
RECEIVING AND OPENING PACK-
AGES:

A. Each licensee or regis-
trant who expects to receive a package con-
taining quantities of radioactive material in
excess of a type A quantity, as defined in 49
CFR 173.435 revised as of September 29,
1988, or as derived from 49 CFR 173.433
revised as of March 19, 1985, shall make
arrangements to receive: 

(1) the package when the carrier
offers it for delivery; or

(2) the notification of the arrival
of the package at the carrier's terminal and
to take possession of the package expedi-
tiously. 

B. Each licensee or regis-
trant shall:

(1) monitor the external surfaces
of a labeled (labeled with a radioactive
white I, yellow II, or yellow III label as
specified in U.S. department of transporta-
tion (DOT) regulations 49 CFR 172.403
and 172.436-440.) package for radioactive
contamination unless the package contains
only radioactive material in the form of gas
or in special form as defined in 20.3.1.7
NMAC; 

(2) monitor the external surfaces
of a labeled package for radiation levels
unless the package contains quantities of
radioactive material that are less than or
equal to the type A quantity, as defined in
20.3.3.325 NMAC and U.S. department of
transportation (DOT) regulations 49 CFR
173.433, 173.434, and 173.435; and

(3) monitor all packages known
to contain radioactive material for radioac-
tive contamination and radiation levels if
there is evidence of degradation of package
integrity, such as packages that are crushed,
wet, or damaged. 

C. The licensee or regis-
trant shall perform the monitoring required
by Subsection B of 20.3.4.432 NMAC as
soon as practicable after receipt of the pack-
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age, but not later than 3 hours after the
package is received at the licensee's or reg-
istrant's facility if it is received during the
licensee's or registrant's normal working
hours, or if there is evidence of degradation
of package integrity, such as a package that
is crushed, wet, or damaged. If a package is
received after working hours and has no
evidence of degradation of package integri-
ty, the package shall be monitored no later
than three hours from the beginning of the
next working day.

D. The licensee or regis-
trant shall immediately notify the final
delivery carrier and, by telephone and writ-
ten communication which can include e-
mail, telegram, mailgram, or facsimile, the
department when:

(1) removable radioactive surface
contamination exceeds the limits of U.S.
department of transportation (DOT) regula-
tions 49 CFR 173.443; or

(2) external radiation levels
exceed the limits of U.S. department of
transportation (DOT) regulations 49 CFR
173.443. 

E. Each licensee or regis-
trant shall:

(1) establish, maintain, and retain
written procedures for safely opening pack-
ages in which radioactive material is
received; and 

(2) insure that the procedures are
followed and that due consideration is given
to special instructions for the type of pack-
age being opened. 

F. Licensees or registrants
transferring special form sources in vehicles
owned or operated by the licensee or regis-
trant to and from a work site are exempt
from the contamination monitoring require-
ments of Subsection B of 20.3.4.432
NMAC, but are not exempt from the moni-
toring requirement in Subsection B of
20.3.4.432 NMAC for measuring radiation
levels that ensures that the source is still
properly lodged in its shield.

20.3.4.440 RECORDS/GENER-
AL PROVISIONS:

[A. When recording infor-
mation on shipping manifests, as required
by 438.B, each licensee or registrant shall
use the International System of Units (SI)
becquerel, gray, sievert and coulomb per
kilogram, or SI and the special units curie,
rad, rem and roentgen (as allowed by DOT
49 CFR), including multiples and subdivi-
sions, and shall clearly indicate the units of
all quantities on records required by Subpart
4.

B. The licensee or regis-
trant shall make a clear distinction among
the quantities entered on the records
required by Subpart 4, such as, total effec-
tive dose equivalent, total organ dose equiv-

alent, shallow dose equivalent, eye dose
equivalent, deep dose equivalent, or com-
mitted effective dose equivalent.]

A. Each licensee or regis-
trant shall use the units: curie, rad, rem,
including multiples and subdivisions, and
shall clearly indicate the units of all quanti-
ties on records required by this part (20.3.4
NMAC).

B. In the records required
by this part (20.3.4 NMAC), the licensee or
registrant may record quantities in SI units
in parentheses following each of the units
specified Subsection A of 20.3.4.440
NMAC.  However, all quantities must be
recorded as stated in Subsection A of
20.3.4.440 NMAC.

C. Notwithstanding the
requirements of Subsection A of 20.3.4.440
NMAC, when recording information on
shipment manifests, as required in
Subsection B of 20.3.4.438 NMAC, infor-
mation must be recorded in the internation-
al system of units (SI), or in SI and the units
as specified in Subsection A of 20.3.4.440
NMAC.

D. The licensee or regis-
trant shall make a clear distinction among
the quantities entered on the records
required by 20.3.4 NMAC (e.g., total effec-
tive dose equivalent, shallow-dose equiva-
lent, lens dose equivalent, deep-dose equiv-
alent, committed effective dose equivalent).

20.3.4.446 RECORDS OF INDI-
VIDUAL MONITORING RESULTS:

A. Record Keeping
Requirement. Each licensee or registrant
shall maintain records of doses received by
all individuals for whom monitoring was
required pursuant to 20.3.4.417 NMAC,
and records of doses received during
planned special exposures, accidents, and
emergency conditions. Assessments of dose
equivalent and records made using units in
effect before the effective date of these reg-
ulations need not be changed. These records
shall include, when applicable:

(1) the deep dose equivalent to the
whole body, [eye] lens dose equivalent,
shallow dose equivalent to the skin, and
shallow dose equivalent to the extremities;

(2) the estimated intake of
radionuclides, see 20.3.4.406 NMAC;

(3) the committed effective dose
equivalent assigned to the intake of radionu-
clides;

(4) the specific information used
to [calculate] assess the committed effective
dose equivalent pursuant to [408.C]
Subsections A and C of 20.3.4.408 NMAC,
and when required by 20.3.4.417 NMAC;

(5) the total effective dose equiv-
alent when required by 20.3.4.406 NMAC;
and

(6) the total of the deep dose

equivalent and the committed dose to the
organ receiving the highest total dose.

B. Record Keeping
Frequency. The licensee or registrant shall
make entries of the records specified in
Subsection A of 20.3.4.446 NMAC at inter-
vals not to exceed 1 year. 

C. Record Keeping
Format. The licensee or registrant shall
maintain the records specified in Subsection
A of 20.3.4.446 NMAC on department form
RPS 013, in accordance with the instruc-
tions for department form RPS 013, or in
clear and legible records containing all the
information required by department form
RPS 013. 

D. The licensee or regis-
trant shall maintain the records of dose to an
embryo/fetus with the records of dose to the
declared pregnant woman. The declaration
of pregnancy, including the estimated date
of conception, shall also be kept on file, but
may be maintained separately from the dose
records.

E. The licensee or regis-
trant shall retain each required form or
record until the department terminates each
pertinent license or registration requiring
the record. 

F. Upon termination of the
license or registration, the licensee or regis-
trant shall permanently store records on
department form RPS 012 or equivalent, or
shall make provision with the department
for transfer to the department.

20.3.4.452 NOTIFICATION OF
INCIDENTS:

A. I m m e d i a t e
Notification. Notwithstanding other
requirements for notification, each licensee
or registrant shall immediately report each
event involving a source of radiation pos-
sessed by the licensee or registrant that may
have caused or threatens to cause any of the
following conditions: 

(1) an individual to receive: 
(a) a total effective dose equiva-

lent of 25 rem (0.25 Sv) or more; or
(b) [An eye] a lens dose equiva-

lent of 75 rem (0.75 Sv) or more; or 
(c) a shallow dose equivalent to

the skin or extremities or a total organ dose
equivalent of 250 rad (2.5 Gy) or more; or 

(2) the release of radioactive
material, inside or outside of a restricted
area, so that, had an individual been present
for 24 hours, the individual could have
received an intake five times the occupa-
tional ALI; this provision does not apply to
locations where personnel are not normally
stationed during routine operations, such as
hot-cells or process enclosures. 

B. Twenty-four Hour
Notification. Each licensee or registrant
shall, within 24 hours of discovery of the
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event, report to the department each event
involving loss of control of a licensed or
registered source of radiation possessed by
the licensee or registrant that may have
caused, or threatens to cause, any of the fol-
lowing conditions: 

(1) an individual to receive, in a
period of 24 hours:

(a) a total effective dose equiva-
lent exceeding 5 rem (0.05 Sv); or 

(b) [An eye] a lens dose equiva-
lent exceeding 15 rem (0.15 Sv); or 

(c) a shallow dose equivalent to
the skin or extremities or a total organ dose
equivalent exceeding 50 rem (0.5 Sv); or

(2) the release of radioactive
material, inside or outside of a restricted
area, so that, had an individual been present
for 24 hours, the individual could have
received an intake in excess of one occupa-
tional ALI; this provision does not apply to
locations where personnel are not normally
stationed during routine operations, such as
hot-cells or process enclosures.

C. The licensee or regis-
trant shall prepare each report filed with the
department pursuant to 20.3.4.452 NMAC
so that names of individuals who have
received exposure to sources of radiation
are stated in a separate and detachable por-
tion of the report. 

D. Licensees and regis-
trants shall make the reports required by
Subsections A and B of 20.3.4.452 NMAC
to the department by telephone, and shall
confirm the initial contact by e-mail,
telegram, mailgram, or facsimile to the
department.

E. The provisions of
20.3.4.452 NMAC do not apply to doses
that result from planned special exposures,
provided such doses are within the limits for
planned special exposures and are reported
pursuant to 20.3.4.454 NMAC.

20.3.4.453 REPORTS OF
EXPOSURES, RADIATION LEVELS,
AND CONCENTRATIONS OF
RADIOACTIVE MATERIAL EXCEED-
ING THE CONSTRAINTS OR LIMITS:

A. Reportable Events. In
addition to the notification required by
20.3.4.452 NMAC, each licensee or regis-
trant shall submit a written report within 30
days after learning of any of the following
occurrences:

(1) incidents for which notifica-
tion is required by 20.3.4.452 NMAC; or 

(2) doses in excess of any of the
following:

(a) the occupational dose limits
for adults in 20.3.4.452 NMAC; or

(b) the occupational dose limits
for a minor in 20.3.4.411 NMAC; or

(c) the limits for an embryo/fetus
of a declared pregnant woman in 20.3.4.412

NMAC; or
(d) the limits for an individual

member of the public in 20.3.4.413 NMAC;
or

(e) the limit in the license or reg-
istration; or 

(f) the ALARA constraints for air
emissions established under Subsection D
of 20.3.4.404 NMAC; or

(3) levels of radiation or concen-
trations of radioactive material in:

(a) a restricted area in excess of
applicable limits in the license or registra-
tion; or

(b) an unrestricted area in excess
of 10 times the applicable limit set forth in
this part (20.3.4 NMAC) or in the license or
registration, whether or not involving expo-
sure of any individual in excess of the lim-
its in 20.3.4.413 NMAC; or

(4) for licensees subject to the
provisions of U.S. environmental protection
agency’s (EPA’s) generally applicable envi-
ronmental radiation standards in 40 CFR
190, levels of radiation or releases of
radioactive material in excess of those stan-
dards, or of license conditions related to
those standards.

B. Contents of Reports.
(1) Each report required by

Subsection A of 20.3.4.453 NMAC shall
describe the extent of exposure of individu-
als to radiation and radioactive material,
including, as appropriate:

(a) estimates of each individual's
dose;

(b) the levels of radiation and
concentrations of radioactive material
involved;

(c) the cause of the elevated expo-
sures, dose rates, or concentrations; and

(d) corrective steps taken or
planned to ensure against a recurrence,
including the schedule for achieving con-
formance with applicable limits, ALARA
constraints, generally applicable environ-
mental standards, and associated license or
registration conditions.

(2) Each report filed pursuant to
Subsection A of 20.3.4.453 NMAC shall
include for each [individual exposed]  occu-
pationally overexposed individual: the
name, social security account number, and
date of birth. With respect to the limit for
the embryo-fetus set forth in 20.3.4.412
NMAC, the identifiers should be those of
the declared pregnant woman.  The report
shall be prepared so that this information is
stated in a separate and detachable part of
the report. 

C. All licensees or regis-
trants who make reports pursuant to
Subsection A of 20.3.4.453 NMAC shall
submit the report in writing to the depart-
ment.

20.3.4.463 [APPENDIX D.
REQUIREMENTS FOR TRANSFER
OF LOW-LEVEL RADIOACTIVE
WASTE FOR DISPOSAL AT LAND
DISPOSAL FACILITIES AND MANI-
FESTS:  

A. Manifest. The shipment
manifest shall contain the name, address,
and telephone number of the person gener-
ating the waste. The manifest shall also
include the name, address, and telephone
number or the name and U.S.
Environmental Protection Agency haz-
ardous waste identification number of the
person transporting the waste to the land
disposal facility. The manifest shall also
indicate: a physical description of the waste,
the volume, radionuclide identity and quan-
tity, the total radioactivity, and the principal
chemical form. The solidification agent
shall be specified. Waste containing more
than 0.1% chelating agents by weight shall
be identified and the weight percentage of
the chelating agent estimated. Wastes classi-
fied as Class A, Class B, or Class C in
464.A.2 shall be clearly identified as such in
the manifest. The total quantity of the
radionuclides hydrogen-3, carbon-14, tech-
netium-99, and iodine-129 shall be shown.
The manifest required by this paragraph
may be shipping papers used to meet U.S.
department of Transportation or U.S.
Environmental Protection Agency regula-
tions or requirements of the receiver, pro-
vided all the required information is includ-
ed. Copies of manifests required by this sec-
tion may be legible carbon copies or legible
photocopies.

B. Certification:  The
waste generator shall include in the ship-
ment manifest a certification that the trans-
ported materials are properly classified,
described, packaged, marked, and labeled
and are in proper condition for transporta-
tion according to the applicable regulations
of the U.S. department of Transportation
and the Agency. An authorized representa-
tive of the waste generator shall sign and
date the manifest. 

C. Control and Tracking:  
(1) Any radioactive waste genera-

tor who transfers radioactive waste to a land
disposal facility or a licensed waste collec-
tor shall comply with the requirements in
463.C.1.a-h. Any radioactive waste genera-
tor who transfers waste to a licensed waste
processor who treats or repackages waste
shall comply with the requirements of
463.C.1.d-h of this section. A licensee shall:

(a) Prepare all wastes so that the
waste is classified according to 464.A and
meets the waste characteristics require-
ments in 464.B;

(b) Label each package of waste
to identify whether it is Class A waste, Class
B waste, or Class C waste, in accordance
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with 464.A;
(c) Conduct a quality control pro-

gram to ensure compliance with 464.A and
464.B; the program shall include manage-
ment evaluation of audits; 

(d) Prepare shipping manifests to
meet the requirements of 464.A and B
[Subsections A. and B.;

(e) Forward a copy of the mani-
fest to the intended recipient, at the time of
shipment, or deliver to a collector at the
time the waste is collected, obtaining
acknowledgment of receipt in the form of a
signed copy of the manifest or equivalent
documentation from the collector;

(f) Include one copy of the mani-
fest with the shipment;

(g) Retain a copy of the manifest
and documentation of acknowledgment of
receipt as the record of transfer of licensed
material;

(h) For any shipments or any por-
tion of a shipment for which acknowledg-
ment of receipt has not been received with-
in the times set forth in this section, conduct
an investigation in accordance with
463.C.5.

(2) Any waste collector licensee
who handles only prepackaged waste shall:

(a) Acknowledge receipt of the
waste from the generator within 1 week of
receipt by returning a signed copy of the
manifest or equivalent documentation;

(b) Prepare a new manifest to
reflect consolidated shipments; the new
manifest shall serve as a listing or index for
the detailed generator manifests. Copies of
the generator manifests shall be a part of the
new manifest. The waste collector may pre-
pare a new manifest without attaching the
generator manifests, provided the new man-
ifest contains for each package the informa-
tion specified in 463.A. The collector
licensee shall certify that nothing has been
done to the waste that would invalidate the
generator's certification;

(c) Forward a copy of the new
manifest to the land disposal facility opera-
tor at the time of shipment; 

(d) Include the new manifest with
the shipment to the disposal site;

(e) Retain a copy of the manifest
and documentation of acknowledgment of
receipt as the record of transfer of licensed
material and retain information from gener-
ator manifest until the license is terminated
and disposition is authorized by the depart-
ment; and

(f) For any shipments or any por-
tion of a shipment for which acknowledg-
ment of receipt is not received within the
times set forth in this section, conduct an
investigation in accordance with 463.C.5.

(3) Any licensed waste processor
who treats or repackages wastes shall:

(a) Acknowledge receipt of the

waste from the generator within 1 week of
receipt by returning a signed copy of the
manifest or equivalent documentation;

(b) Prepare a new manifest that
meets the requirements of 463.A and 463.B.
Preparation of the new manifest reflects that
the processor is responsible for the waste;

(c) Prepare all wastes so that the
waste is classified according to 464.A and
meets the waste characteristics require-
ments in 464.B; 

(d) Label each package of waste
to identify whether it is Class A waste, Class
B waste, or Class C waste, in accordance
with 464.A and 464.C;

(e) Conduct a quality control pro-
gram to ensure compliance with 464.A and
464.B. The program shall include manage-
ment evaluation of audits; 

(f) Forward a copy of the new
manifest to the disposal site operator or
waste collector at the time of shipment, or
deliver to a collector at the time the waste is
collected, obtaining acknowledgment of
receipt in the form of a signed copy of the
manifest or equivalent documentation by
the collector; 

(g) Include the new manifest with
the shipment; 

(h) Retain copies of original man-
ifests and new manifests and documentation
of acknowledgment of receipt as the record
of transfer of licensed material; and

(i) For any shipment or portion of
a shipment for which acknowledgment is
not received within the times set forth in
this section, conduct an investigation in
accordance with 463.C.5.

(4) The land disposal facility
operator shall:

(a) Acknowledge receipt of the
waste within 1 week of receipt by returning
a signed copy of the manifest or equivalent
documentation to the shipper. The shipper
to be notified is the licensee who last pos-
sessed the waste and transferred the waste
to the operator. The returned copy of the
manifest or equivalent documentation shall
indicate any discrepancies between materi-
als listed on the manifest and materials
received;

(b) Maintain copies of all com-
pleted manifests or equivalent documenta-
tion until the Agency authorizes their dispo-
sition; and

(c) Notify the shipper, that is, the
generator, the collector, or processor, and
the Agency when any shipment or portion
of a shipment has not arrived within 60 days
after the advance manifest was received. 

(5) Any shipment or portion of a
shipment for which acknowledgment is not
received within the times set forth in this
section shall:

(a) Be investigated by the shipper
if the shipper has not received notification

or receipt within 20 days after transfer; and 
(b) Be traced and reported to

whom. The investigation shall include trac-
ing the shipment and filing a report with the
department. Each licensee who conducts a
trace investigation shall file a written report
with the department within 2 weeks of com-
pletion of the investigation.][RESERVED]
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This is an amendment to 20.3.12 NMAC
named “Radiation Safety Requirements
for Wireline Service Operations and
Subsurface Tracer Studies”.  The amend-
ment provides clarifying language and
changes to radiation units.  This rule-
making action also renumbers and refor-
mats from that portion of 20 NMAC 3.1,
Subpart 12, named “Radiation Safety
Requirements for Wireline Service
Operations and Subsurface Tracer
Studies” (filed 06-17-99) and now
replaced by 20.3.12 NMAC.  This amend-
ment and renumber will become effective
04/15/2004.

20.3.12.1207 RADIATION SUR-
VEY INSTRUMENTS:

A. The licensee or regis-
trant shall [maintain sufficient] keep a cali-
brated and operable radiation survey instru-
ment[s] capable of detecting beta and
gamma radiation at each field station and
temporary jobsite to make [physical] the
radiation surveys [as]required by this part
(20.3.12 NMAC) and by 20.3.4 NMAC.
[Instrumentation shall be capable of meas-
uring 0.1 milliroentgen (25.8
nanocoulombs/kg) per hour through at least
50 milliroentgens (12.9
microcoulombs/kg)] To satisfy this require-
ment, the radiation survey instrument must
be capable of measuring 0.001 mSv (0.1
mrem) per hour through at least 0.5 mSv
(50 mrem) per hour.

B. Each radiation survey
instrument shall be calibrated:

(1) at intervals not to exceed 6
months and after each instrument servicing;

(2) for linear scale instruments, at
two points located approximately 1/3 and
2/3 of full-scale on each scale; for logarith-
mic scale instruments, and mid-range of
each decade, and at two points of at least
one decade; and for digital instruments, at
appropriate points; and

(3) so that accuracy within 20 per-
cent of the true radiation level can be
demonstrated on each scale.

C. Calibration records
shall be maintained for a period of two
years for inspection by the department.



means an agency of the government desig-
nated to act on behalf of the government
owner of the disposal site.

F. “Disposal” means the
isolation of wastes from the biosphere
inhabited by man and his food chains by
emplacement in a land disposal facility.

G. “Disposal site” means
that portion of a land disposal facility which
is used for disposal of waste.  It consists of
disposal units and a buffer zone.

H. “Disposal unit” means
a discrete portion of the disposal site into
which waste is placed for disposal.  For
near-surface disposal, the unit is usually a
trench.

I. “Engineered barrier”
means a man-made structure or device that
is intended to improve the land disposal
facility’s ability to meet the performance
objective in this part (20.3.13 NMAC).

J. “Explosive material”
means any chemical compound, mixture or
device which produces a substantial instan-
taneous release of gas and heat sponta-
neously, or by contact with sparks or flame.

K. “Hazardous waste”
means those wastes designated as haz-
ardous by U.S. environmental protection
agency regulations in 40 CFR, Part 261.

L. “Hydrogeologic unit”
means any soil or rock unit or zone which,
by virtue of its porosity or permeability, or
lack thereof, has a distinct influence on the
storage or movement of ground water.

M. “Inadvertent intruder”
means a person who might occupy the dis-
posal site after closure and engage in nor-
mal activities, such as agriculture, dwelling
construction or other pursuits in which an
individual might be unknowingly exposed
to radiation from the waste.

N. “Intruder barrier”
means a sufficient depth of cover over the
waste that inhibits contact with waste, and
helps to ensure that radiation exposures to
an inadvertent intruder will meet the per-
formance objectives set forth in this part
(20.3.13 NMAC), or engineered structures
that provide equivalent protection to the
inadvertent intruder.

O. “Land disposal facility”
means the land, buildings and equipment
which is intended to be used for the dispos-
al of wastes into the subsurface of the land.

P. “Monitoring” means
observing and making measurements to
provide data to evaluate the performance
and characteristics of the disposal site.

Q. “Near-surface disposal
facility” means a land disposal facility in
which waste is disposed of within approxi-
mately the upper 30 meters of the earth’s
surface;.

R. “Pyrophoric liquid”
means any liquid that ignites spontaneously

in dry or moist air at or below 130 degrees
F (54.4 degrees C).  A pyrophoric solid is
any solid material, other than one classed as
an explosive, which under normal condi-
tions is liable to cause fires through friction,
retained heat from manufacturing or pro-
cessing, or which can be ignited readily, and
when ignited, burns so vigorously and per-
sistently as to create a serious transporta-
tion, handling or disposal hazard.  Included
in this definition are spontaneously com-
bustible and water-reactive materials.

S. “Site closure and stabi-
lization” means those actions that are taken
upon completion of operations that prepare
the disposal site for custodial care and that
assure that the disposal site will remain sta-
ble and will not need ongoing active main-
tenance.

T. “Stability” means struc-
tural stability.

U. “Surveillance” means
monitoring and observation of the disposal
site for purposes of visual detection of need
for maintenance, custodial care, evidence of
intrusion and compliance with other license
and regulatory requirements.
[ V. “Waste” means those
low-level radioactive wastes that are accept-
able for disposal in a land disposal facility.
For the purposes of this definition, low-
level waste has the same meaning as in the
Low-Level Radioactive Waste Policy Act,
PL96-573, radioactive waste not classified
as high-level radioactive waste, spent
nuclear fuel or byproduct material, as
defined in Section 11.E.(2) of the Atomic
Energy Act (uranium or thorium tailings
and waste).]

V. “Waste” means, for the
purposes of this part (20.3.13 NMAC),
those low-level radioactive wastes contain-
ing source, special nuclear, or byproduct
material that are acceptable for disposal in a
land disposal facility. For the purposes of
this definition, low-level waste has the same
meaning as in the Low-Level Waste Policy
Act, that is, radioactive waste not classified
as high-level radioactive waste, transuranic
waste, spent nuclear fuel, or byproduct
material as defined in section 11e.(2) of the
Atomic Energy Act  (uranium or thorium
tailings and waste).
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This is an amendment to 20.3.13 NMAC
named “Licensing Requirements for
Land Disposal of Radioactive Waste”.
The amendment is made to the definition
of “waste” contained in Subsection V of
20.3.13.7 NMAC.  The amendment
specifically excludes transuranic waste
from the definition, and is revised to be
more compatible with the definition set
forth by the NRC in 10CFR 61.2.  This
rulemaking action also renumbers and
reformats from that portion of 20 NMAC
3.1, Subpart 13, named “Licensing
Requirements for Land Disposal of
Radioactive Waste” (filed 06-17-99) and
now replaced by 20.3.13 NMAC.  This
amendment and renumber will become
effective 04/15/2004.

20.3.13.7 DEFINITIONS: As
used in this part (20.3.13 NMAC), the fol-
lowing definitions apply.

A. “Active maintenance”
means any significant activity needed dur-
ing the period of institutional control to
maintain a reasonable assurance that the
performance objectives in 20.3.13.1307
NMAC and 20.3.13.1308 NMAC are met.
Such active maintenance includes ongoing
activities, such as the pumping and treat-
ment of water from a disposal unit, or one-
time measures, such as replacement of a
disposal unit cover.  Active maintenance
does not include custodial activities, such as
repair of fencing, repair or replacement of
monitoring equipment, revegetation, minor
additions to soil cover, minor repair of dis-
posal unit covers and general disposal site
upkeep, such as mowing grass.

B. “Buffer zone” means a
portion of the disposal site that is controlled
by the licensee, and that lies under the dis-
posal units and between the disposal units
and the boundary of the site.

C. “Chelating agent”
means amine polycarboxylic acids,
hydroxy-carboxylic acids, gluconic acid
and polycarboxylic acids.

D. “Commencement of
construction” means any clearing of land,
excavation or other substantial action that
would adversely affect the environment of a
land disposal facility.  The term does not
mean disposal site exploration, necessary
roads for disposal site exploration, borings
to determine foundation conditions, or other
preconstruction monitoring or testing to
establish background information related to
the suitability of the disposal site or the pro-
tection of environmental values.

E. “Custodial agency”
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This is an amendment 20.3.15 NMAC
named “Licenses and Radiation Safety
Requirements for Irradiators”.
Subsection G of 20.3.15.1507 NMAC is
amended in regards to access control
posting requirements for panoramic irra-
diators.    This rulemaking action also



renumbers and reformats from that por-
tion of 20 NMAC 3.1, Subpart 15, named
“Licenses and Radiation Safety
Requirements for Irradiators” (filed 06-
17-99) and now replaced by 20.3.15
NMAC.  This amendment and renumber
will become effective 04/15/2004.

20.3.15.1507 ACCESS CONTROL:
A. Each entrance to a radi-

ation room at a panoramic irradiator must
have a door or other physical barrier to pre-
vent inadvertent entry of personnel if the
sources are not in the shielded position.
Product conveyer systems may serve as bar-
riers as long as they reliably and consistent-
ly function as a barrier.  It must not be pos-
sible to move the sources out of their shield-
ed position if the door or barrier is open.
Opening the door or barrier while the
sources are exposed must cause the sources
to return promptly to their shielded position.
The personnel entrance door or barrier must
have a lock that is operated by the same key
used to move the source.  The doors and
barriers must not prevent any individual in
the radiation room from leaving.

B. In addition, each
entrance to a radiation room at a panoramic
irradiator must have an independent backup
access control to detect personnel entry
while the sources are exposed.  Detection of
entry while the sources are exposed must
cause the sources to return to their fully
shielded position, and must also activate a
visible and audible alarm to make the indi-
vidual entering the room aware of the haz-
ard.  The alarm must also alert at least one
other individual who is on-site of the entry.
That individual shall be trained on how to
respond to the alarm and prepared to
promptly render or summon assistance.

C. A radiation monitor
must be provided to detect the presence of
high radiation levels in the radiation room
of a panoramic irradiator before personnel
entry.  The monitor must be integrated with
personnel access door locks to prevent room
access when radiation levels are high.
Attempted personnel entry while the moni-
tor measures high radiation levels must acti-
vate the alarm described in Subsection B of
20.3.15.1507 NMAC.  The monitor may be
located in the entrance (normally referred to
as the maze), but not in the direct radiation
beam.

D. Before the sources
move from their shielded position in a
panoramic irradiator, the source control
must automatically activate conspicuous
visible and audible alarms to alert people in
the radiation room that the sources will be
moved from their shielded position.  The
alarms must give individuals enough time to
leave the room before the sources leave the
shielded position.

E. Each radiation room at a panoramic irradiator must have a clearly visi-
ble and readily accessible control that would allow an individual in the room to make the
sources return to their fully shielded position.

F. Each radiation room of a panoramic irradiator must contain a control
that prevents the sources from moving from the shielded position, unless the control has
been activated and the door or barrier to the radiation room has been closed within a preset
time after activation of the control.

G. Each entrance to the radiation room of a panoramic irradiator and each
entrance to the area within the personnel access barrier of an underwater irradiator must
[have a sign bearing the radiation symbol and the words, "Caution (or danger)—Radioactive
Material."  Panoramic irradiators must also have a sign stating "High Radiation Area," but
the sign] be posted as required by 20.3.4.428 NMAC.  Radiation postings for panoramic
irradiators must comply with the posting requirements of 20.3.4.428 NMAC, except that
signs may be removed, covered, or otherwise made inoperative when the sources are fully
shielded.

H. If the radiation room of a panoramic irradiator has roof plugs or other
movable shielding, it must not be possible to operate the irradiator unless the shielding is in
its proper location.  This requirement may be met by interlocks that prevent operation if
shielding is not placed properly or by an operating procedure requiring inspection of shield-
ing before operating.

I. Underwater irradiators must have a personnel access barrier around the
pool which must be locked to prevent access when the irradiator is not attended.  Only oper-
ators and facility management may have access to keys to the personnel access barrier.
There must be an intrusion alarm to detect unauthorized entry when the personnel access
barrier is locked.  Activation of the intrusion alarm must alert an individual (not necessari-
ly onsite) who is prepared to respond or summon assistance.
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This is an amendment to 8.200.520 NMAC, Section 11, which will be effective on April 1,
2004.  The Medical Assistance Division amended subsections in Section 11 by changing the
poverty income guidelines dollar amounts.

8.200.520.11 FEDERAL POVERTY INCOME GUIDELINES:
A. 100% of federal poverty: 100% of federal poverty income guidelines

Size of assistance unit Poverty income guidelines
1 [$749] $776 per month*
2 [$1,010] $1,041 per month*
3 [$1,272] $1,306 per month
4 [$1,534] $1,571 per month
5 [$1,795] $1,836 per month
6 [$2,057] $2,101 per month
7 [$2,319] $2,366 per month
8 [$2,580] $2,631 per month

Add [$261] $265 for each additional person in the assistance unit.
*  Use only these two standards for the QMB program.

B. 120% of federal poverty: This income level is used only in the deter-
mination of the maximum income limit for specified low income medicare beneficiaries
(SLIMB) applicants/recipients.

Applicant/recipient Amount 
1. Individual   At least [$749] $776 per month but no more than

[$898] $931 per month.
2. Couple At least [$1,010] $1,041 per month but no more

than [$1,212] $1,249 per month.
For purposes of this eligibility calculation, couple means an applicant

couple or an applicant with an ineligible spouse when income is deemed.
C. 133% of federal poverty: 133% of federal poverty income guidelines 

Size of assistance unit Poverty income guidelines
1 [$996] $1,032 per month
2 [$1,344] $1,385 per month
3 [$1,692] $1,737 per month
4 [$2,040] $2,090 per month
5 [$2,388] $2,442 per month
6 [$2,736] $2,795 per month



7 [$3,084] $3,147 per month
8 [$3,432] $3,500 per month

Add [$348] $353 for each additional person in the assistance unit.
D. 135% of federal poverty: This income level is used only in the deter-

mination of the maximum income limit for qualified individuals 1 (QI-1) applicants/recipi-
ents.  The following income levels apply:

Applicant/recipient Amount
1.   Individual      At least [$898] $931 per month but no more than

[$1,011] $1,048 per month.
2.   Couple At least [$1,212] $1,249 per month but no more

than [$1,364] $1,406 per month.
For purposes of this eligibility calculation, couple means an applicant couple

or an applicant with an ineligible spouse when income is deemed.
E. 185% of federal poverty:

Size of assistance unit Poverty income guidelines
1 [$1,385] $1,436 per month
2 [$1,869] $1,926 per month
3 [$2,353] $2,416 per month
4 [$2,837] $2,907 per month
5 [$3,321] $3,397 per month
6 [$3,805] $3,887 per month
7 [$4,289]  $4,377 per month
8 [$4,773] $4,868 per month

Add [$484] $491 for each additional person in the assistance unit.
F. 200% of federal poverty: 200% of federal poverty income guidelines

Size of assistance unit Poverty income guidelines
1 [$1,497] $1,552
2 [$2,020] $2,082

G. 235% of federal poverty: 235% of federal poverty income guidelines
Size of assistance unit Poverty income guidelines

1 [$1,759] $1,824 per month
2 [$2,374] $2,446 per month
3 [$2,989] $3,069 per month
4 [$3,604] $3,692 per month
5 [$4,219] $4,315 per month
6 [$4,834] $4,937 per month
7 [$5,449] $5,560 per month
8 [$6,063] $6,183 per month

Add [$614] $623 for each additional person in the assistance unit.
H. 250% of federal poverty:  250% of federal poverty income guidelines

Size of assistance unit Poverty income guidelines
1 [$1,871] $1,940 per month
2 [$2,525] $2,603 per month
3 [$3,180] $3,265 per month
4 [$3,834] $3,928 per month
5 [$4,488] $4,590 per month
6 [$5,142] $5,253 per month
7 [$5,796] $5,915 per month
8 [$6,450] $6,578 per month

Add [$654] $663 for each additional person in the assistance unit.
[1-1-95, 4-1-95, 4-15-96, 4-1-97, 3-31-98, 3-1-99, 4-1-99, 4-1-00; 8.200.520.11 NMAC -
Rn, 8 NMAC 4.MAD.520.1-5, & 14, & A, 1-1-01; A, 4-1-01; A, 4-1-02; A, 4-1-03; A, 4-1-
04]

wishes to make an employee’s performance
a matter of record, upon change of immedi-
ate supervisor, or whenever deemed appro-
priate.]
[1.7.9.8 NMAC - Rp, 1 NMAC 7.9.8,
07/07/01; A, 11/14/02; A, 3/31/04]

1.7.9.9 P E R F O R M A N C E
APPRAISAL:

A. Managers and supervi-
sors must successfully complete a director-
approved course of study on employee per-
formance appraisal within [45] 90 days of
appointment as a supervisor.

B. [The performance and
development of a career employee shall be
reviewed semi-annually and appraised by
the immediate supervisor each year in
accordance with director issued guidelines.]
The performance and development of a
career employee shall be reviewed semi-
annually and appraised by the immediate
supervisor on an annual basis completed by
the employee’s anniversary date.

C. [The performance and
development of a probationary employee
shall be reviewed quarterly and appraised
by the immediate supervisor before the end
of the one-year probationary period.
Performance and development of newly-
appointed managers and first line supervi-
sors and newly-promoted employees shall
be reviewed semi-annually for the first year
of appointment, and may be performed
whenever an immediate supervisor wishes
to make an employee’s performance a mat-
ter of record.]  The performance and devel-
opment of a probationary employee shall be
reviewed through at least two (2) interim
reviews and a final review prior to the com-
pletion of the probationary period.  The per-
formance and development of promoted
employees shall be reviewed through at
least two (2) interim reviews and a final
review prior to the completion of a one-year
period upon promotion.

D. The appraisal of
employee performance and development
shall [include the immediate supervisor and
self and additional evaluation(s) (peer, cus-
tomer, subordinate, etc.) when deemed
appropriate.] be performed by the immedi-
ate supervisor with employee input and par-
ticipation.  Additional input and participa-
tion from employee’s  peers, customers,
subordinates, or other appropriate personnel
may be applied when appropriate.

E. Appraisals may be per-
formed whenever an immediate supervisor
wishes to make an employee’s performance
a matter of record, upon change of immedi-
ate supervisor, or whenever appropriate.

[E] F. Managers and immedi-
ate supervisors who fail to comply with the
provisions of 1.7.9 NMAC [shall] may be
subject to disciplinary action including dis-
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This is an amendment to Subsection D of
1.7.9 NMAC, Performance Appraisals,
effective 3/31/04.

1.7.9.8 FORM:
A. The performance and

development of employees shall be docu-
mented on an appraisal form number SPB

232 approved by the director, incorporated
by reference into 1.7.9 NMAC, and shall
become a part of each employee’s employ-
ment history [and filed with the office].

B. A performance and
development plan shall be initiated within
[45] 90 calendar days of appointment, reas-
signment, promotion, demotion, reduction,
transfer and/or the employee’s appraisal
date.

[C. Appraisals may be per-
formed whenever an immediate supervisor



missal. 
[1.7.9.9 NMAC - Rp, 1 NMAC 7.9.9,
07/07/01; A, 11/14/02; A, 7/30/03; A,
12/01/03; A, 3/31/04]

1.7.9.10 [FOCAL POINT
APPRAISAL:] 

[A. Each agency shall
develop an agency plan, which outlines how
it will conduct employee performance
appraisals in accordance with these rules
and the quality assurance review guidelines
established pursuant to Paragraph (1) of
Subsection A of 1.7.1.8 NMAC. The plan
and its guidelines shall support equity and
fairness in its administration of perform-
ance appraisals and shall ensure that distri-
bution of rating is based solely on employ-
ee’s contribution relative to the require-
ments of their positions.  The plan and its
guidelines shall be approved by the Director
prior to the agency awarding a pay increase,
pursuant to Subsection B of 1.7.4.13
NMAC, and will be reviewed by the Board
annually.

B. Agencies shall select a
specific point period of time, not to exceed
60 consecutive days between July and
November, inclusive, to conduct appraisals
and rate all employees on their performance
using a form approved by the Director.

C. Agencies shall have a
five-tier appraisal rating system.  Unless
otherwise specified by agency policy, the
ratings will be named:  Greatly Exceeds
Expectations; Exceeds Expectations; Meets
Expectations; Needs Improvement;
Unacceptable.  If agency policy substitutes
alternative names, the agency name for the
top tier rating shall use the Office definition
for Greatly Exceeds Expectations; the
agency name for the second tier rating shall
use the Office definition for Exceeds
Expectations; the agency name for the third
tier rating shall use the Office definition for
Meets Expectations; the agency name for
the fourth tier rating shall use the Office
definition for Needs Improvement; the
agency name for the fifth tier rating shall
use the Office definition for Unacceptable.]
[RESERVED]
[1.7.9.10 NMAC - N, 07/01/02; A,
11/14/02; A, 7/30/03; A, 12/01/03; A,
2/31/04]

(a) An employee who has a rating
of [“greatly exceeds expectations,”] “excep-
tional” or its equivalent, shall have four
years of service added to the employee's
creditable service.  

(b) An employee who has a rating
of [“exceeds expectations,”] “successful” or
its equivalent, shall have two years of serv-
ice added to the employee's creditable serv-
ice.

[(c) An employee who has a rat-
ing of “meets expectations,” or its equiva-
lent, shall have one year of service added to
the employee’s creditable service.]

(2) In the event of a tie, the direc-
tor shall determine an appropriate mecha-
nism for breaking the tie.

E. No employee in career
status shall be laid off while there are term,
probationary, emergency or temporary sta-
tus employees in the same technical occu-
pation group role or manager category in
the same organizational unit.

F. Employees in career
status shall be given at least 14 calendar
days written notice of layoff.  Notice shall
be served according to the provisions of
1.7.1.10 NMAC.
[1.7.10.9 NMAC - Rp, 1 NMAC 7.10.9,
07/07/01; A, 11/14/02; A, 3/31/04
[This amendment is the result of action
taken by the state personnel board in rela-
tion to their authority under Emergency
Rules, 1.7.13.11 NMAC (07/07/01).  This
amendment expires 120 calendar days after
publication.]
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amendment expires 120 calendar days after
publication.]

1.7.10.9 REDUCTION IN
FORCE:

A. An agency may lay off
employees only for deletion of positions,
shortage of work or funds, or other reasons
that do not reflect discredit on the services
of the employees.

B. An agency shall identi-
fy organizational units for purposes of a lay-
off and submit a written plan to the Board.
Such organizational units may be recog-
nized on the basis of geographic area, func-
tion, funding source, or other factors. The
agency must define the technical occupation
group(s) or manager category(ies) affected
within the organizational unit.

C. Upon board approval of
a layoff plan, the agency effecting the layoff
shall initiate a right of first refusal within
the agency.  All employees affected by the
layoff shall be provided the following
rights:

(1) employees to be  affected by
the reduction in force (RIF) shall be provid-
ed the right of first refusal to any position to
be filled within the agency for which they
meet the established requirements, at the
same or lower midpoint than the midpoint
of the position the employee currently
holds, unless there is an actual layoff candi-
date exercising RIF rights for that position;

(2) affected employees shall com-
pete only with other employees in the same
agency affected by the reduction in force;

(3) the agency’s list of eligible
candidates for the open positions shall be
comprised of those affected employees
meeting the established requirements of the
position;

(4) employees shall have eleven
calendar days from the date of an offer to
accept the position unless otherwise agreed;
employees who do not accept an offer shall
not lose the right of first refusal status to
other positions; and

(5) the right of first refusal under
Subsection C of 1.7.10.9. NMAC shall
extend until the first effective date of layoff
as defined in the plan.

D. The order of layoff due
to reduction in force shall be by service date
which is determined based upon the agency
hire date, with additional service credit pro-
vided under the following formula.

(1) An employee's performance
appraisal of official employment record
pursuant to 1.7.1.12 NMAC on the date of
notice of a reduction in force shall deter-
mine entitlement to additional service cred-
it. If there is no performance appraisal on
file, it shall be assumed that the employee's
performance [“meets expectations”] is
“successful”.

NEW MEXICO STATE
PERSONNEL BOARD

This is an amendment to Subsection D of
1.7.10.9 NMAC, Furlough, Reduction in
Force, Reemployment, effective 3/31/04.
[This amendment is the result of action
taken by the state personnel board in rela-
tion to their authority under Emergency
Rules, 1.7.13.11 NMAC (07/07/01).  This
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Notice of Repeal

1.18.352 NMAC, Executive Records
Retention and Disposition Schedule for
Educational Retirement Board, is hereby
repealed and replaced with the new
1.18.352 NMAC, Executive Records
Retention and Disposition Schedule for the
Educational Retirement Board, effective
April 5, 2004.  1.18.418 NMAC, Executive
Records Retention and Disposition
Schedule for the Department of Tourism, is
hereby repealed and replaced with the new
1.18.418 NMAC, Executive Records
Retention and Disposition Schedule for the
Department of Tourism, effective April 5,
2004.  1.18.464 NMAC, Executive Records
Retention and Disposition Schedule for the
Professional Engineers and Land Surveyors
Board, is hereby repealed and replaced with
the new 1.18.464 NMAC, Executive
Records Retention and Disposition
Schedule for the State Board of Licensure
for Professional Engineers and Surveyors,



effective April 5, 2004.  1.18.508 NMAC,
Executive Records Retention and
Disposition Schedule for the New Mexico
Livestock Board is hereby repealed and
replaced with the new 1.18.508 NMAC,
Executive Records Retention and
Disposition Schedule for the New Mexico
Livestock Board, effective April 5, 2004.
1.18.609 NMAC, Executive Records
Retention and Disposition Schedule for the
Office of Indian Affairs is hereby repealed
and replaced with the new 1.18.609 NMAC,
Executive Records Retention and
Disposition Schedule for the Indian Affairs
Department, effective April 5, 2004.
1.18.780 NMAC, Executive Records
Retention and Disposition Schedule for the
Crime Victims Reparation Commission is
hereby repealed and replaced with the new
1.18.780 NMAC, Executive Records
Retention and Disposition Schedule for the
Crime Victims Reparation Commission,
effective April 5, 2004.  The current rules
were repealed by the New Mexico
Commission of Public Records at their
March 2, 2004 meeting.  The new rules
were approved by the New Mexico
Commission of Public Records at their
March 2, 2004 meeting.

most impact is limited to the individual
agencies to which they pertain, and they are
“unduly cumbersome, expensive or other-
wise inexpedient” to publish.  Therefore,
your request to publish a synopsis for each
is approved.

Sincerely,

Sandra Jaramillo
State Records Administrator

SJ/dlp

areas within the State of New Mexico cov-
ered by the Educational Retirement Board.
Any person or entity outside the covered
geographical area that conducts business
with or through the Educational Retirement
Board may also be affected by this rule.

5.  Commercially published materials
incorporated:  The New Mexico Statutes
Annotated 1978 were used as reference in
the development of this rule.  However, they
do not constitute a substantial portion of this
rule.

6.  Telephone number and address of
issuing agency: New Mexico State
Records Center and Archives, 1205 Camino
Carlos Rey, Santa Fe, NM  87505.
Telephone number: (505) 476-7900.

7.  Effective date of this rule: April 5,
2004.

Certification

As counsel for the State Records Center and
Archives, I certify that this synopsis pro-
vides adequate notice of the content of
1.18.352 NMAC ERRDS, Educational
Retirement Board.

_____________________
Roberta D. Joe
Assistant Attorney General

___________
Date
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March 5, 2004

Donald L. Padilla, Records Management
Division Director
NM Commission of Public Records
1205 Camino Carlos Rey
Santa Fe, New Mexico 87505

Mr. Padilla:

You recently requested to publish a synop-
sis in lieu of publishing the full content of
the following listed rules:
* 1.18.352 NMAC, ERRDS
Educational Retirement Board;
* 1.18.418 NMAC, ERRDS
Tourism Department;
* 1.18.464 NMAC, ERRDS State
Board of Licensure for Professional
Engineers and Surveyors;
* 1.18.508 NMAC, ERRDS New
Mexico Livestock Board;
* 1.18.609 NMAC, ERRDS Indian
Affairs Department;
* 1.18.780 NMAC, ERRDS Crime
Victims Reparation Commission;
* 1.18.356 NMAC, ERRDS Office
of the Governor; and
* 1.18.361 NMAC, ERRDS Office
of the Chief Information Officer.

A review of these rules shows that their

NEW MEXICO 
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SYNOPSIS
1.18.352 NMAC ERRDS, Educational

Retirement Board

1.  Subject matter: 1.18.352 NMAC,
Executive Records Retention and
Disposition Schedule for the Educational
Retirement Board.  This rule is being
amended 1.18.352 NMAC ERRDS,
Educational Retirement Board an outdated
re-numbered version that was filed on
6/21/2002.  This records retention and dis-
position schedule is a timetable for the man-
agement of all records series of the
Educational Retirement Board.  It describes
each record series by record name, record
function, record content, record filing sys-
tem, record confidentiality, and record
retention.  The record retention is the life
cycle of each records series.  It indicates the
retention or length of time a record series
must be maintained by the department as
well as its final disposition.  The retention
and disposition requirements in this rule
was developed by the Records Management
Division of the State Records Center and
Archives (New Mexico Commission of
Public Records) and approved by the State
Records Administrator, the New Mexico
Commission of Public Records and the
Educational Retirement Board.

2.  Persons affected: The persons affected
are the record producing and record keeping
personnel of the Educational Retirement
Board.  Persons and entities normally sub-
ject to the rules and regulations of the
Educational Retirement Board may also be
directly or indirectly affected by this rule.

3.  Interest of persons affected: Interests
include the records produced and main-
tained by the Educational Retirement
Board.

4.  Geographical applicability:
Geographical applicability is limited to
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SYNOPSIS
1.18.356 NMAC, ERRDS, NM Office of

the Governor

1.  Subject matter: 1.18.356
NMAC,Executive Records Retention and
Disposition Schedule for the New Mexico
Office of the Governor.  Because every
administration is distinct, this retention
schedule may not address every record
group created or maintained by the current
or future administrations.  This is intended
to be a model schedule and is based on the
records associated with the powers and
duties of the office as well as on collections
of records transferred to the New Mexico
State Archives by previous administrations.
new model records retention and disposi-
tion schedule for the New Mexico Office of
the Governor. This records retention and
disposition schedule is a timetable for the
management of specific records series of
the New Mexico Office of the Governor.  It
describes each record series by record



name, record function, record content,
record filing system, record confidentiality,
and record retention.  The record retention
is the life cycle of each records series.  It
indicates the retention or length of time a
record series must be maintained by the
court as well as its final disposition.  The
retention and disposition requirements in
this rule are based on the legal and use
requirements of the records as well as on
their administrative, fiscal and archival
value.  This rule was developed by the
Records Management Division of the State
Records Center and Archives (New Mexico
Commission of Public Records) and
approved by the State Records
Administrator and the New Mexico
Commission of Public Records.  This rule
was also submitted to the Governor’s office
for review.

2.  Persons affected: The persons affected
are the record producing and record keeping
personnel of the New Mexico Office of the
Governor.  Persons and entities normally
subject to the rules and regulations of the
New Mexico Office of the Governor may
also be directly or indirectly affected by this
rule.

3.  Interests of persons affected: Interests
include the records produced and main-
tained by the New Mexico Office of the
Governor.

4.  Geographical applicability:
Geographical applicability is limited to
areas within the State of New Mexico cov-
ered by the New Mexico Office of the
Governor.  Any person or entity outside the
covered geographical area that conducts
business with or through the New Mexico
Office of the Governor may also be affected
by this rule.

5.  Commercially published materials
incorporated:  The New Mexico Statutes
Annotated 1978 were used as reference in
the development of this rule.  However, they
do not constitute a substantial portion of this
rule.

6.  Telephone number and address of
issuing agency:  New Mexico State
Records Center and Archives, 1205 Camino
Carlos Rey, Santa Fe, New Mexico 87505.
Telephone number:  (505) 476-7900.

7.  Effective date of this rule:  April 5,
2004.

Certification

As counsel for the State Records Center and
Archives, I certify that this synopsis pro-
vides adequate notice of the content of

1.18.356 NMAC   ERRDS, New Mexico
Office of the Governor.
_____________________
Roberta D. Joe
Assistant Attorney General

___________
Date

Chief Information Officer may also be
affected by this rule.

5.  Commercially published materials
incorporated:  The New Mexico Statutes
Annotated 1978 were used as reference in
the development of this rule.  However, they
do not constitute a substantial portion of this
rule.

6.  Telephone number and address of
issuing agency:  New Mexico State
Records Center and Archives, 1205 Camino
Carlos Rey, Santa Fe, New Mexico 87505.
Telephone number:  (505) 476-7900.

7.  Effective date of this rule:  April 5,
2004.

Certification

As counsel for the State Records Center and
Archives, I certify that this synopsis pro-
vides adequate notice of the content of
1.18.361 NMAC   ERRDS, Office of the
Chief Information Officer.
_____________________
Roberta D. Joe
Assistant Attorney General

___________
Date
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NEW MEXICO 
COMMISSION OF

PUBLIC RECORDS

SYNOPSIS
1.18.361 NMAC   ERRDS, Office of the

Chief Information Officer

1.  Subject matter: 1.18.361 NMAC,
Executive Records Retention and
Disposition Schedule for the Office of the
Chief Information Officer.  This rule is new.
This records retention and disposition
schedule is a timetable for the management
of specific records series of the the Office of
the Chief Information Officer.  It describes
each record series by record name, record
function, record content, record filing sys-
tem, record confidentiality, and record
retention.  The record retention is the life
cycle of each records series.  It indicates the
retention or length of time a record series
must be maintained by the office as well as
its final disposition.  The retention and dis-
position requirements in this rule are based
on the legal and use requirements of the
records as well as on their administrative,
fiscal and archival value.  This rule was
developed by the Records Management
Division of the State Records Center and
Archives (New Mexico Commission of
Public Records) and approved by the State
Records Administrator, the New Mexico
Commission of Public Records and the
Office of the Chief Information Officer.

2.  Persons affected: The persons affected
are the record producing and record keeping
personnel of the Office of the Chief
Information Officer.  Persons and entities
normally subject to the rules and regulations
of the Office of the Chief Information
Officer may also be directly or indirectly
affected by this rule.

3.  Interests of persons affected: Interests
include the records produced and main-
tained by the Office of the Chief
Information Officer.

4.  Geographical applicability:
Geographical applicability is limited to
areas within the State of New Mexico cov-
ered by the Office of the Chief Information
Officer.  Any person or entity outside the
covered geographical area that conducts
business with or through the Office of the

NEW MEXICO 
COMMISSION OF

PUBLIC RECORDS

SYNOPSIS
1.18.418 NMAC   ERRDS, Tourism

Department

1.  Subject matter: 1.18.418 NMAC,
Executive Records Retention and
Disposition Schedule for the Tourism
Department.  This rule is new and replaces
1.18.418 NMAC ERRDS, Department of
Tourism an outdated version that was filed
on 6/21/2002.  This records retention and
disposition schedule is a timetable for the
management of specific records series of
the Tourism Department.  It describes each
record series by record name, record func-
tion, record content, record filing system,
record confidentiality, and record retention.
The record retention is the life cycle of each
records series.  It indicates the retention or
length of time a record series must be main-
tained by the department as well as its final
disposition.  The retention and disposition
requirements in this rule are based on the
legal and use requirements of the records as
well as on their administrative, fiscal and
archival value.  This rule was developed by
the Records Management Division of the
State Records Center and Archives (New
Mexico Commission of Public Records)



and approved by the State Records
Administrator, the New Mexico
Commission of Public Records and the
Tourism Department.

2.  Persons affected: The persons affected
are the record producing and record keeping
personnel of the Tourism Department.
Persons and entities normally subject to the
rules and regulations of the Tourism
Department may also be directly or indi-
rectly affected by this rule.

3.  Interests of persons affected: Interests
include the records produced and main-
tained by the Tourism Department.

4.  Geographical applicability:
Geographical applicability is limited to
areas within the State of New Mexico cov-
ered by the Tourism Department.  Any per-
son or entity outside the covered geograph-
ical area that conducts business with or
through the Tourism Department may also
be affected by this rule.

5.  Commercially published materials
incorporated:  The New Mexico Statutes
Annotated 1978 were used as reference in
the development of this rule.  However, they
do not constitute a substantial portion of this
rule.

6.  Telephone number and address of
issuing agency:  New Mexico State
Records Center and Archives, 1205 Camino
Carlos Rey, Santa Fe, New Mexico 87507.
Telephone number:  (505) 476-7900.

7.  Effective date of this rule:  April 5,
2004.

Certification

As counsel for the State Records Center and
Archives, I certify that this synopsis pro-
vides adequate notice of the content of
1.18.418 NMAC   ERRDS, Tourism
Department.
_____________________
Roberta D. Joe
Assistant Attorney General

___________
Date

Executive Records Retention and
Disposition Schedule for the State Board of
Licensure for Professional Engineers and
Surveyors.  This rule is new and replaces
1.18.464 NMAC ERRDS, Professional
Engineers and Land Surveyors Board an
outdated version that was filed on
8/29/2001.  This records retention and dis-
position schedule is a timetable for the
management of specific records series of
the State Board of Licensure for
Professional Engineers and Surveyors.  It
describes each record series by record
name, record function, record content,
record filing system, record confidentiality,
and record retention.  The record retention
is the life cycle of each records series.  It
indicates the retention or length of time a
record series must be maintained by the
board as well as its final disposition.  The
retention and disposition requirements in
this rule are based on the legal and use
requirements of the records as well as on
their administrative, fiscal and archival
value.  This rule was developed by the
Records Management Division of the State
Records Center and Archives (New Mexico
Commission of Public Records) and
approved by the State Records
Administrator, the New Mexico
Commission of Public Records and the
State Board of Licensure for Professional
Engineers and Surveyors.

2.  Persons affected: The persons affected
are the record producing and record keeping
personnel of the State Board of Licensure
for Professional Engineers and Surveyors.
Persons and entities normally subject to the
rules and regulations of the State Board of
Licensure for Professional Engineers and
Surveyors may also be directly or indirectly
affected by this rule.

3.  Interests of persons affected: Interests
include the records produced and main-
tained by the State Board of Licensure for
Professional Engineers and Surveyors.

4.  Geographical applicability:
Geographical applicability is limited to
areas within the State of New Mexico cov-
ered by the State Board of Licensure for
Professional Engineers and Surveyors.  Any
person or entity outside the covered geo-
graphical area that conducts business with
or through the State Board of Licensure for
Professional Engineers and Surveyors may
also be affected by this rule.

5.  Commercially published materials
incorporated:  The New Mexico Statutes
Annotated 1978 were used as reference in
the development of this rule.  However, they
do not constitute a substantial portion of this
rule.

6.  Telephone number and address of
issuing agency:  New Mexico State
Records Center and Archives, 1205 Camino
Carlos Rey, Santa Fe, New Mexico 87507.
Telephone number:  (505) 476-7900.

7.  Effective date of this rule:  April 5,
2004.

Certification

As counsel for the State Records Center and
Archives, I certify that this synopsis pro-
vides adequate notice of the content of
1.18.464 NMAC   ERRDS, State Board of
Licensure for Professional Engineers and
Surveyors.
_____________________
Roberta D. Joe
Assistant Attorney General

___________
Date
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NEW MEXICO
COMMISSION OF

PUBLIC RECORDS

SYNOPSIS
1.18.464 NMAC   ERRDS, State Board
of Licensure for Professional Engineers

and Surveyors

1.  Subject matter: 1.18.464 NMAC,

NEW MEXICO
COMMISSION OF

PUBLIC RECORDS

SYNOPSIS
1.18.508 NMAC   ERRDS, New Mexico

Livestock Board

1.  Subject matter: 1.18.508 NMAC,
Executive Records Retention and
Disposition Schedule for the New Mexico
Livestock Board.  This rule is new and
replaces 1.18.508 NMAC ERRDS, New
Mexico Livestock Board an outdated re-
numbered version that was filed on
3/12/2002.  This records retention and dis-
position schedule is a timetable for the man-
agement of specific records series of the
New Mexico Livestock Board.  It describes
each record series by record name, record
function, record content, record filing sys-
tem, record confidentiality, and record
retention.  The record retention is the life
cycle of each records series.  It indicates the
retention or length of time a record series
must be maintained by the board as well as
its final disposition.  The retention and dis-
position requirements in this rule are based
on the legal and use requirements of the
records as well as on their administrative,
fiscal and archival value.  This rule was
developed by the Records Management
Division of the State Records Center and
Archives (New Mexico Commission of
Public Records) and approved by the State
Records Administrator, the New Mexico
Commission of Public Records and the New
Mexico Livestock Board.

2.  Persons affected: The persons affected
are the record producing and record keeping
personnel of the New Mexico Livestock



Board.  Persons and entities normally sub-
ject to the rules and regulations of the New
Mexico Livestock Board may also be
directly or indirectly affected by this rule.

3.  Interests of persons affected: Interests
include the records produced and main-
tained by the New Mexico Livestock Board.

4.  Geographical applicability:
Geographical applicability is limited to
areas within the State of New Mexico cov-
ered by the New Mexico Livestock Board.
Any person or entity outside the covered
geographical area that conducts business
with or through the New Mexico Livestock
Board may also be affected by this rule.

5.  Commercially published materials
incorporated:  The New Mexico Statutes
Annotated 1978 were used as reference in
the development of this rule.  However, they
do not constitute a substantial portion of this
rule.

6.  Telephone number and address of
issuing agency:  New Mexico State
Records Center and Archives, 1205 Camino
Carlos Rey, Santa Fe, New Mexico 87505.
Telephone number:  (505) 476-7900.

7.  Effective date of this rule:  April 05,
2004.

Certification

As counsel for the State Records Center and
Archives, I certify that this synopsis pro-
vides adequate notice of the content of
1.18.508 NMAC   ERRDS, New Mexico
Livestock Board.
_____________________
Roberta D. Joe
Assistant Attorney General

___________
Date

Assistant Attorney General
___________
Date
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each record series by record name, record
function, record content, record filing sys-
tem, and record retention.  The record reten-
tion is the life cycle of each records series.
It indicates the retention or length of time a
record series must be maintained by the
office as well as its final disposition.  The
retention and disposition requirements in
this rule are based on the legal and use
requirements of the records as well as on
their administrative, fiscal and archival
value.  This rule was developed by the
Records Management Division of the State
Records Center and Archives (New Mexico
Commission of Public Records) and
approved by the State Records
Administrator, the New Mexico
Commission of Public Records and the
Indian Affairs Department.

2.  Persons affected: The persons affected
are the record producing and record keeping
personnel of the Indian Affairs Department.
Persons and entities normally subject to the
rules and regulations of the Indian Affairs
Department may also be directly or indirect-
ly affected by this rule.

3.  Interests of persons affected: Interests
include the records produced and main-
tained by the Indian Affairs Department.

4.  Geographical applicability:
Geographical applicability is limited to
areas within the State of New Mexico cov-
ered by the Indian Affairs Department.  Any
person or entity outside the covered geo-
graphical area that conducts business with or
through the Indian Affairs Department may
also be affected by this rule.

5.  Commercially published materials
incorporated:  The New Mexico Statutes
Annotated 1978 were used as reference in
the development of this rule.  However, they
do not constitute a substantial portion of this
rule.

6.  Telephone number and address of issu-
ing agency:  New Mexico State Records
Center and Archives, 1205 Camino Carlos
Rey, Santa Fe, New Mexico 87507.
Telephone number:  (505) 476-7900.

7.  Effective date of this rule: April 5,
2004.

Certification

As counsel for the State Records Center and
Archives, I certify that this synopsis pro-
vides adequate notice of the content of
1.18.609 NMAC   ERRDS, Indian Affairs
Department.
_________________________
Roberta D. Joe

NEW MEXICO 
COMMISSION OF

PUBLIC RECORDS

SYNOPSIS
1.18.609 NMAC   ERRDS, Indian

Affairs Department

1.  Subject matter: 1.18.609 NMAC,
Executive Records Retention and
Disposition Schedule for the Indian Affairs
Department.  This rule is new and replaces
1.18.609 NMAC ERRDS, Office of Indian
Affairs an outdated version that was filed on
5/16/2001.  This records retention and dis-
position schedule is a timetable for the man-
agement of specific records series of the
Indian Affairs Department.  It describes

NEW MEXICO 
COMMISSION OF

PUBLIC RECORDS

SYNOPSIS
1.18.780 NMAC   ERRDS, Crime
Victims Reparation Commission

1.  Subject matter: 1.18.780 NMAC,
Executive Records Retention and
Disposition Schedule for the Crime Victims
Reparation Commission.  This rule is new
and replaces 1.18.780 NMAC ERRDS,
Crime Victims Reparation Commission an
outdated re-numbered version that was filed
on 6/21/2002.  This records retention and
disposition schedule is a timetable for the
management of specific records series of the
Crime Victims Reparation Commission.  It
describes each record series by record name,
record function, record content, record filing
system, record confidentiality, and record
retention.  The record retention is the life
cycle of each records series.  It indicates the
retention or length of time a record series
must be maintained by the commission as
well as its final disposition.  The retention
and disposition requirements in this rule are
based on the legal and use requirements of
the records as well as on their administra-
tive, fiscal and archival value.  This rule was
developed by the Records Management
Division of the State Records Center and
Archives (New Mexico Commission of
Public Records) and approved by the State
Records Administrator, the New Mexico
Commission of Public Records and the
Crime Victims Reparation Commission.

2.  Persons affected: The persons affected
are the record producing and record keeping
personnel of the Crime Victims Reparation
Commission.  Persons and entities normally
subject to the rules and regulations of the
Crime Victims Reparation Commission may
also be directly or indirectly affected by this
rule.

3.  Interests of persons affected: Interests
include the records produced and maintained
by the Crime Victims Reparation
Commission.

4.  Geographical applicability:
Geographical applicability is limited to areas
within the State of New Mexico covered by
the Crime Victims Reparation Commission.
Any person or entity outside the covered
geographical area that conducts business
with or through the Crime Victims
Reparation Commission may also be affect-



ed by this rule.

5.  Commercially published materials
incorporated:  The New Mexico Statutes
Annotated 1978 were used as reference in
the development of this rule.  However, they
do not constitute a substantial portion of this
rule.

6.  Telephone number and address of
issuing agency:  New Mexico State
Records Center and Archives, 1205 Camino
Carlos Rey, Santa Fe, New Mexico 87505.
Telephone number:  (505) 476-7900.

7.  Effective date of this rule:  April 05,
2004.

Certification

As counsel for the State Records Center and
Archives, I certify that this synopsis pro-
vides adequate notice of the content of
1.18.780 NMAC   ERRDS, Crime Victims
Reparation Commission.
_____________________
Roberta D. Joe
Assistant Attorney General

___________
Date

1.18.940.5 EFFECTIVE DATE:
April 5, 2004 unless a later date is cited at
the end of a section
[1.18.940.5 NMAC - N, 4/5/2004]

1.18.940.6 OBJECTIVE: To
establish a records retention schedule for
the management and orderly retirement of
records necessary for the carrying out the
Public Records Act, Section 14-3-6 NMSA
1978.
[1.18.940.6 NMAC - N, 4/5/2004]

1.18.940.7 DEFINITIONS:
A. " A d m i n i s t r a t o r "

means the state records administrator
(Section 14-3-2 NMSA 1978)

B. "Agency" means any
state agency, department, bureau, board,
commission, institution or other organiza-
tion of the state government, the territorial
government and the Spanish and Mexican
governments in New Mexico (Section 14-3-
2 NMSA 1978)

C. "Commission" means
the state commission of public records
(Section 14-3-2 NMSA)

D. "Pending litigation"
means a proceeding in a court of law whose
activity is in progress but not yet completed

E. "Records manage-
ment" means the systematic control of all
records from creation or receipt through
processing, distribution, maintenance and
retrieval, to their ultimate disposition

F. "Records retention
schedule" means a document prepared as
part of a records retention program that lists
the period of time for retaining records
[1.18.940.7 NMAC - N, 4/5/2004]

1.18.940.8 A B R E V I AT I O N S
AND ACRONYMS:

A. “GRRDS” stands for
general records retention schedule.

B. “NMAC” stands for
New Mexico administrative code.

C. “NMSA” stands for
New Mexico statutes annotated.

D. “OHSA” stands for
occupational health and safety administra-
tion.

E. “PSCOC” stands for
public school capital outlay council.

F. “PSFA” stands for
public school facilities authority.

G. “RFI” stands for
request for information.

H. “RFP” stands for
request for proposals.

I. “RFQ” stands for
request for quotes.

J. “USC” stands for
United States code.
[1.18.940.8 NMAC - N, 4/5/2004]

1.18.940.9 INSTRUCTIONS:
A. For records of a general

administrative nature, refer to the GRRDS,
General Administrative Records Retention
And Disposition Schedule, 1.15.2 NMAC.

B. For records of a finan-
cial nature, refer to the GRRDS, General
Financial Records Retention and
Disposition Schedule, 1.15.4 NMAC.

C. For records of a person-
nel nature, refer to the GRRDS, General
Personnel Records Retention and
Disposition Schedule, 1.15.6 NMAC.

D. For records of a med-
ical nature, refer to the GRRDS, General
Medical Records Retention And
Disposition Schedule, 1.15.8 NMAC.

E. Retention periods shall
be extended until six months after all cur-
rent or pending litigation; current claims,
audit exceptions or court orders involving a
record have been resolved or concluded.

F. The descriptions of file
are intended to be evocative, not complete.
For example, there will always be some
documents that are filed in a file that are not
listed in the description, and similarly, not
every file will contain an example of each
document listed in the description.  Access
to confidential documents and confidential
files shall be only by authorization of
agency, or attorney general and/or by court
order, unless otherwise provided by statute.
Release of confidential documents to law
enforcement and other government agen-
cies, shall only be upon specific statutory
authorization or court order.

G. Confidentiality is
denoted for files likely to contain confiden-
tial materials, but files without a confiden-
tiality note nonetheless may contain confi-
dential or privileged materials, and failure
to include an express confidentiality note in
the description of a file does not waive the
confidential or privileged nature of those
materials.  Some or all materials in a file
may be confidential.  Refer questions con-
cerning the confidentiality of a file or por-
tions of a file to legal counsel for the
agency.

H. Access to confidential
documents and confidential files shall be
only by authorization of agency, attorney
general or by court order, unless otherwise
provided by statute.  Release of confidential
documents to law enforcement and other
government agencies, shall only be upon
specific statutory authorization or court
order.

I. All records, papers or
documents may be photographed, micro-
filmed, micro-photographed or reproduced
on film.  Such photographs, microfilm, pho-
tographic film or microphotographs shall be
deemed to be an original record for all pur-

New Mexico Register / Volume XV, Number 6 / March 31, 2004 217

NEW MEXICO 
COMMISSION OF

PUBLIC RECORDS

TITLE 1 GENERAL GOV-
ERNMENT ADMINISTRATION
CHAPTER 18 E X E C U T I V E
RECORDS RETENTION AND DISPO-
SITION SCHEDULES (ERRDS)
PART 940 ERRDS, PUBLIC
SCHOOLS FACILITIES AUTHORITY

1.18.940.1 ISSUING AGENCY:
Commission of Public Records - State
Records Center and Archives [1.18.940.1
NMAC - N, 4/5/2004]

1.18.940.2 SCOPE: public school
facilities authority
[1.18.940.2 NMAC - N, 4/5/2004]

1.18.940.3 S T A T U T O R Y
AUTHORITY: Section 14-3-6 NMSA
1978.  The administrator shall establish a
records management program for the appli-
cation of efficient and economical manage-
ment methods for the creation, utilization,
maintenance, retention, preservation and
disposal of public records.
[1.18.940.3 NMAC - N, 4/5/2004]

1.18.940.4 DURATION: perma-
nent
[1.18.940.4 NMAC - N, 4/5/2004]



poses, including introduction in evidence in
all courts or administrative agencies
(Sections 14-1-5, 14-1-6 NMSA 1978).

J. Data processing and
other machine readable records.  Many
paper records are being eliminated when the
information has been placed on magnetic
tapes, disks, or other data processing media.
In these cases, the information on the data
processing medium should be retained for
the length of time specified in records reten-
tion and disposition schedules for paper
records and should be subject to the same
confidentiality and access restrictions as
paper records.  When the destruction of a
record is required, all versions of said
record shall be electronically over-written
on machine readable media on which it is
stored (or media destroyed).  See also
1.13.70 NMAC:  Performance Guidelines
for the Legal Acceptance of Public Records
Produced by Information Technology
Systems.
[1.18.940.9 NMAC - N, 4/5/2004]

1.18.940.10 - 1.18.940.15  [RESERVED]

1.18.940.16 RADON AND
ASBESTOS MANAGEMENT PLAN
FILES:

A. Program: deficiencies
correction

B. Maintenance system:
chronological by calendar year, then alpha-
betical by school district name

C. Description: records
relating to radon and asbestos testing of all
public schools.  File may contain results of
OSHA review, required lab tests, lab stud-
ies, radon and asbestos management plans,
memoranda, correspondence, etc.

D. Retention: twenty
years after close of calendar year in which
created transfer to archives for review and
final disposition.
[1.18.940.16 NMAC - N, 4/5/2004]

1.18.940.17 S C H O O L
IMPROVEMENT PROJECT FILE:

A. Program:  capital out-
lay

B. Maintenance system:
alphabetical by school district, then school
name, then numerical by project number

C. Description: record
concerning memorandum of understanding
submitted to PSCOC for approval of defi-
ciencies correction and capital outlay proj-
ects.  File may contain memorandum of
understanding, (project name, project num-
ber, approval request, scope of work, justifi-
cation for project, budget information,
schedule of events, management and super-
vision authority, required signatures),
attachments, completed asbestos tests,
copies of blueprints, school approval mem-

orandum, final approval from PSCOC,
approval letter from committee on concerns
for the handicapped and energy minerals
and natural resources, approval letter from
PSCOC, on-site construction managers rec-
ommendations, construction record con-
cerning renovation projects for correcting
existing health and safety deficiencies in the
public schools, memoranda, correspon-
dence, etc.

D. Retention:
(1) Approved projects: seven

years after project completed
(2) Denied projects: returned to

school district for modification
[1.18.940.17 NMAC - N, 4/5/2004]

1.18.940.18 CAPITAL OUTLAY
ALLOCATION AWARD FILE:

A. Program: capital out-
lay

B. Maintenance system:
alphabetical by name of school district, then
name of school

C. Description:  records
concerning monies allocated through the
legislature to build additions to school facil-
ities or renovate and improve existing
school facilities.  File may contain school
application for funds; description of school
presentation as to what the project consists
of, reason and amount of monies requested;
allocation award letter, on-site construction
manager recommendations, final approval
from PSCOC, letter of acceptance from
school district, memoranda, correspon-
dence, etc.

D. Retention:
(1) Approved projects: seven

years after project completed
(2) Denied projects: returned to

school district for modification
[1.18.940.18 NMAC - N, 4/5/2004]

1.18.940.19 S C H O O L
IMPROVEMENT PROJECT SYSTEM:

A. Program: capital out-
lay

B. Maintenance system:
numerical by primary key

C. Description: system
monitors and tracks statewide capital outlay
and deficiency corrections monies approved
for all public school districts in New
Mexico.  Data include:  description of
school improvement and renovation proj-
ects to be completed, amount allocated for
fiscal year, name of school district, name of
school, monies requested and awarded for
each individual school districts building
project, description of building project, let-
ter of approval date, amount of monies
awarded, etc.

D. Retention: ten years
after project completed

E. Hardcopy input docu-

ments.  The memorandum of understanding
project packet is used as input for the school
improvement project system and is filed in
the corresponding school improvement proj-
ect file. 1.18.940.17 NMAC.  The packet
includes: approval request, scope of work,
justification for project, budget information,
schedule of events, management and over-
sight required signatures; etc.  Additional
information is forwarded from outside enti-
ties including: energy, minerals, and natural
resources, committee for concerns of the
handicapped, etc.

F. Hardcopy output doc-
uments. Because this is a data-based sys-
tem, required administrative and ad hoc
reports may be generated upon request or
demand.  The reports generated include:
deficiencies correction unit project status
report; public school capital outlay unit
award report; maintenance report; 3DI sta-
tus report; and the PSCOC awards report.
When produced, these reports are used for
informational purposes by the administra-
tive assistant and then destroyed.
[1.18.940.19 NMAC - N, 4/5/2004]

1.18.940.20 AWARD ALLOCA-
TION FILE:

A. Program: capital out-
lay

B. Maintenance system:
alphabetical by school district, then color-
coded by name of fund

C. Description: records
concerning monies from individual funds
awarded to school districts for school
improvements, renovations, new construc-
tion, and health and safety issues.  The four
funds included are: deficiencies corrections
fund; capital outlay fund; direct appropria-
tions (legislative monies) fund; and local
general obligation (city) fund.  File may
contain name of project, description of proj-
ect, name of school district, name of indi-
vidual school, amount of money awarded,
from fund which money awarded, etc.

D. Retention:
(1) Deficiencies correction:

seven years after project completed
(2) Capital outlay: ten years

after project completed
(3) Direct appropriations: five

years after project completed
(4) Local general obligation

(bond):  three years after project completed
[1.18.940.20 NMAC - N, 4/5/2004]

1.18.940.21 PSFA INVOICING
SYSTEM:

A. Program: construction
management

B. Maintenance system:
numerical by project number

C. Description: financial
system used to track funds approved by the
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PSFA review department and PSCOC for
capital outlay projects.  Data include:
amount encumbered, project number, pur-
chase order number, corresponding finan-
cial information, assigned PSFA construc-
tion manager, etc.

D. Retention: ten years 
E. Hardcopy input docu-

ments: Payment invoice requests are
scanned and submitted electronically to this
system.  Payment invoice requests are
entered by the assigned PSFA on-site con-
struction manager.

F. Hardcopy output doc-
uments: Because this is a data-based sys-
tem, payment requests can be generated on
demand.  Documents generated by this sys-
tem include approved pay applications, etc.
Approved pay applications are filed in the
accounting file and the school improvement
project file, 1.18.940.17 NMAC.
[1.18.940.21 NMAC - N, 4/5/2004]
[This is a secure, password-encrypted, web-
based application.]

1.18.940.22 BIDNET SYSTEM:
A. Program: construction

management 
B. Maintenance system:

numerical by primary key [alphabetical by
project name, then chronological by date]

C. Description: System
monitors and tracks status on proposed and
approved bids, requests for proposals sub-
mitted electronically for school improve-
ment or renovation projects.  Data include:
name of school district, scope of project,
project start date, project completion date
and name of assigned project manager,
commentary on proposed project by initiat-
ing agencies.

D. Retention: ten years
after project completed

E. Hardcopy input docu-
ments.  All documentation used for the bid-
net system are retained by the agency or
administrative staff responsible for input.
Those documents include:  requests for pro-
posals, invitations to bid, public advertise-
ments, comments, etc.

F. Hardcopy output doc-
uments. All documents generated by the
bidnet system are produced (printed)
because of public request or administrative
reporting responsibilities.  Because the bid-
net system is a data-based system, required
and ad hoc reports may be generated upon
request or demand.  When produced, these
reports are either forwarded to the request-
ing entity or filed in the corresponding
school improvement project file.  Some of
the reports include but are not limited to the
following:  quarterly usage report, pro-
posed project report, school improvement
project report.
[1.18.940.22 NMAC - N, 4/5/2004]

[This is a hosted, web-based system]

1.18.940.23 CIMS (CONSTRUC-
TION INFORMATION MANAGE-
MENT SYSTEM):

A. Program: construction
management

B. Maintenance system:
chronological by project number, then by
type of fund

C. Description: System
monitors, tracks and provides information
on funding for all capital outlay projects in
New Mexico school districts.  Data may
include:  RFI, RFQ, BIDS, RFP, project
cost, project time estimates, mock print
drawings, blueprints, support documenta-
tion, correspondence, daily usage reports,
monthly usage reports, progress reports,
daily logs, uploaded architectural drawings,
project specifications, weekly construction
schedule, messages posted and answered,
correspondence etc.

D. Retention: ten years
after project completed

E. Hardcopy input docu-
ments: All documents generated are
retained by initiating agency, staff, or appli-
cable vendor responsible for input into the
system.  Those documents include:  aspects
of approved and funded project history,
working documentation, correspondence,
etc.

F. Hardcopy output doc-
uments: No documents are generated from
this system.  It is maintained for informa-
tional use only.
[1.18.940.23 NMAC - N, 4/5/2004]
[This is a hosted, web-based application]

HISTORY OF 1.18.940 NMAC:
[RESERVED]

Public Regulation Commission, Insurance
Division.
[13.10.17.1 NMAC - Rp, 13.10.17.1
NMAC, 5-3-04]

13.10.17.2 SCOPE:
A. Applicability.  This

rule applies to all health care insurers that
provide, offer, or administer health benefits
plans including health benefits plans:

(1) with a point-of-service option
that allows covered persons to obtain health
care services out of network;

(2) provided by an entity that pur-
chases or is authorized to purchase health
care benefits pursuant to the New Mexico
Health Care Purchasing Act; and

(3) provided through the medi-
caid program, subject to the limitations in
NMSA 1978 Section 59A-57-10.

B. Exemptions. This rule
does not apply to policies or certificates that
provide coverage for:

(1) traditional fee-for-service
indemnity plans;

(2) only short-term travel, acci-
dent-only, student health, specified disease,
or other limited benefits; or

(3) credit, disability income, hos-
pital indemnity, long-term care insurance,
vision care or any other limited supplemen-
tal benefit.

C. Conflicts. For purpos-
es of this rule, if any provision in this rule
conflicts with any provision in 13.10.13
NMAC, Managed Health Care, the provi-
sions in this rule shall apply.
[13.10.17.2 NMAC - Rp, 13.10.17.2
NMAC, 5-3-04]

13.10.17.3 S T A T U T O R Y
AUTHORITY: NMSA 1978 Sections
59A-1-16, 59A-2-8, 59A-2-9, 59A-15-16,
59A-16-3, 59A-16-11, 59A-16-12, 59A-16-
12.1, 59A-16-20, 59A-16-22, 59A-19-4,
59A-19-6, 59A-46-10, 59A-46-11, 59A-57-
2, 59A-57-4, and 59A-57-5.
[13.10.17.3 NMAC - Rp, 13.10.17.3
NMAC, 5-3-04]

13.10.17.4 D U R A T I O N :
Permanent.
[13.10.17.4 NMAC - Rp, 13.10.17.4
NMAC, 5-3-04]

13.10.17.5 EFFECTIVE DATE:
May 3, 2004, unless a later date is cited at
the end of a section.
[13.10.17.5 NMAC - Rp, 13.10.17.5
NMAC, 5-3-04]

13.10.17.6 OBJECTIVE: The
purpose of this rule is to establish proce-
dures for filing and processing adverse
determination grievances and administra-
tive grievances regarding actions taken or
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inaction by a health care insurer.
[13.10.17.6 NMAC - Rp, 13.10.17.6
NMAC, 5-3-04]

13.10.17.7 DEFINITIONS: As
used in this rule:

A. administrative griev-
ance means an oral or written complaint
submitted by or on behalf of a covered per-
son regarding any aspect of a health benefits
plan other than a request for health care
services, including but not limited to:

(1) administrative practices of the
health care insurer that affect the availabili-
ty, delivery, or quality of health care servic-
es;

(2) claims payment, handling or
reimbursement for health care services; and

(3) terminations of coverage;
B. adverse determination

means a decision by a health care insurer
that a health care service requested by a
provider or covered person has been
reviewed and, based upon the information
available, does not meet the health care
insurer’s requirements for coverage or med-
ical necessity, and the requested health care
service is therefore denied, reduced or ter-
minated;

C. adverse determination
grievance means an oral or written com-
plaint submitted by or on behalf of a cov-
ered person regarding an adverse determi-
nation;

D. certification means a
decision by a health care insurer that a
health care service requested by a provider
or covered person has been reviewed and,
based upon the information available, meets
the health care insurer’s requirements for
coverage and medical necessity, and the
requested health care service is therefore
approved;

E. covered person means
a policyholder, subscriber, enrollee, or other
individual entitled to receive health care
benefits provided by a health benefits plan,
and includes medicaid recipients enrolled in
a health care insurer's medicaid plan and
individuals whose health insurance cover-
age is provided  by an entity that purchases
or is authorized to purchase health care ben-
efits pursuant to the New Mexico Health
Care Purchasing Act;

F. grievant means a cov-
ered person, a covered person’s authorized
representative, or a provider acting on
behalf of a covered person with the covered
person's consent;

G. health benefits plan
means a policy, contract, certificate or
agreement offered or issued by a health care
insurer or plan administrator to provide,
deliver, arrange for, pay for, or reimburse
the costs of health care services;

H. health care insurer

means a person that has a valid certificate of
authority in good standing issued pursuant
to the Insurance Code to act as an insurer,
health maintenance organization, nonprofit
health care plan, or pre-paid dental plan;

I. health care profes-
sional means a physician or other health
care practitioner, including a pharmacist,
who is licensed, certified or otherwise
authorized by the state to provide health
care services consistent with state law;

J. health care services
means services, supplies, and procedures
for the diagnosis, prevention, treatment,
cure or relief of a health condition, illness,
injury, or disease, and includes, to the extent
offered by the health benefits plan, physical
and mental health services, including com-
munity-based mental health services, and
services for developmental disability or
developmental delay;

K. independent co-hear-
ing officer or ICO means a health care or
other professional licensed to practice med-
icine or another profession who is willing to
assist the superintendent as a hearing officer
in understanding and analyzing medical
necessity and coverage issues that arise in
external review hearings;

L. medical necessity or
medically necessary means health care
services determined by a provider, in con-
sultation with the health care insurer, to be
appropriate or necessary, according to any
applicable generally accepted principles
and practices of good medical care or prac-
tice guidelines developed by the federal
government, national or professional med-
ical societies, boards and associations, or
any applicable clinical protocols or practice
guidelines developed by the health care
insurer consistent with such federal, nation-
al, and professional practice guidelines, for
the diagnosis or direct care and treatment of
a physical, behavioral, or mental health con-
dition, illness, injury, or disease;

M. provider means a duly
licensed hospital, physician, or other health
care professional authorized to furnish
health care services within the scope of her
license;

N. summary of benefits
means the written materials required by
NMSA 1978 Section 59A-57-4 to be given
to the covered person by the health care
insurer or group contract holder;

O. termination of cover-
age means the cancellation or non-renewal
of coverage provided by a health care insur-
er to a covered person but does not include
a voluntary termination by a covered person
or termination of a health benefits plan that
does not contain a renewal provision;

P. uniform standards
means all generally accepted practice guide-
lines, evidence-based practice guidelines or

practice guidelines developed by the feder-
al government or national and professional
medical societies, boards and associations,
and any applicable clinical review criteria,
policies, practice guidelines, or protocols
developed by the health care insurer consis-
tent with the federal, national, and profes-
sional practice guidelines that are used by a
health care insurer in determining whether
to certify or deny a requested health care
service.
[13.10.17.7 NMAC - Rp, 13.10.17.7
NMAC, 5-3-04]

13.10.17.8 COMPUTATION OF
TIME: Whenever this rule requires that an
action be taken within a certain period of
time from receipt of a request or document,
the request or document shall be deemed to
have been received within three (3) working
days of the date it was mailed.
[13.10.17.8 NMAC - Rp, 13.10.17.8
NMAC, 5-3-04]

13.10.17.9 G E N E R A L
REQUIREMENTS REGARDING
GRIEVANCE PROCEDURES:

A. Written grievance
procedures required. Every health care
insurer shall establish and maintain separate
written procedures to provide for the pres-
entation, review, and resolution of:

(1) adverse determination griev-
ances; a health care insurer shall establish
procedures for both standard and expedited
review of adverse determination grievances
that comply with the requirements of
13.10.17.17 NMAC through 13.10.17.22
NMAC;

(2) administrative grievances; a
health care insurer shall establish proce-
dures for reviewing administrative griev-
ances that comply with the requirements of
13.10.17.33 NMAC through 13.10.17.36
NMAC.

B. Assistance to covered
persons. In those instances where a cov-
ered person makes an oral grievance or
request for internal review to the health care
insurer, or expresses interest in pursuing a
written grievance, the health care insurer
shall assist the covered person to complete
all the forms required to pursue internal
review and shall advise the covered person
that the managed health care bureau of the
insurance division is available for assis-
tance.

C. Retaliatory action
prohibited. No person shall be subject to
retaliatory action by the health care insurer
for any reason related to a grievance.
[13.10.17.9 NMAC - Rp, 13.10.17.9
NMAC, 5-3-04]

13.10.17.10 I N F O R M A T I O N
ABOUT GRIEVANCE PROCEDURES:
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A. For covered persons.
A health care insurer shall:

(1) include a clear and concise
description of all grievance procedures in
boldface type in the enrollment materials
and summary of benefits  issued to covered
persons; 

(2) notify covered persons that a
representative of the health care insurer and
the managed health care bureau of the insur-
ance division are available upon request to
assist covered persons with grievance pro-
cedures by including such information, and
a toll-free telephone number for obtaining
such assistance, in the enrollment materials
and summary of benefits issued to covered
persons;

(3) provide a copy of its grievance
procedures and all necessary grievance
forms at each decision point in the griev-
ance process and immediately upon request,
at any time, to a covered person, provider or
other interested person; and

(4) provide a detailed written
explanation of the appropriate grievance
procedure and a copy of the grievance form
to a grievant or provider when the health
care insurer makes either an adverse deter-
mination or adverse administrative deci-
sion; the written explanation shall describe
how the health care insurer reviews and
resolves grievances and provide a toll-free
telephone number, facsimile number, e-mail
address, and mailing address of the health
care insurer’s consumer assistance office. 

B. For providers. A
health care insurer shall inform all providers
of the grievance procedures available to
covered persons and providers acting on
behalf of covered persons, and shall make
all necessary forms available to providers .  

C. Special needs.
Information about grievance procedures
must be provided in accordance with the
Americans with Disabilities Act, 42 U.S.C.
Sections 12101 et seq., and 13.10.13
NMAC, Managed Health Care, particularly
13.10.13.29 NMAC, Cultural and
Linguistic Diversity.  
[13.10.17.10 NMAC - Rp, 13.10.17.10
NMAC, 5-3-04]

13.10.17.11 CONFIDENTIALI-
TY OF A COVERED PERSON’S
RECORDS AND MEDICAL INFOR-
MATION:  

A. C o n f i d e n t i a l i t y .
Health care insurers, the superintendent,
independent co-hearing officers, and all
others who acquire access to identifiable
medical records and information of covered
persons when reviewing grievances shall
treat and maintain such records and infor-
mation as confidential except as otherwise
provided by federal and New Mexico law.

B. Procedures required.

The superintendent and health care insurers
shall establish procedures to ensure the con-
fidential treatment and maintenance of iden-
tifiable medical records and information of
covered persons submitted as part of any
grievance.  
[13.10.17.11 NMAC - Rp, 13.10.17.11
NMAC, 5-3-04]

13.10.17.12 RECORD OF
GRIEVANCES:  

A. Record required. The
health care insurer shall maintain a griev-
ance register to record all grievances
received and handled during the calendar
year.  The register shall be maintained in a
manner that is reasonably clear and accessi-
ble to the superintendent.

B. Contents. For each
grievance received, the grievance register
shall:

(1) assign a grievance number;
(2) indicate whether the grievance

is an adverse determination or administra-
tive grievance;

(3) state the date the grievance
was received;

(4) state the name and address of
the grievant, if different from the covered
person;

(5) identify by name and member
number the covered person making the
grievance or for whom the grievance was
made;

(6) indicate whether the grievant's
coverage is provided by an entity that pur-
chases or is authorized to purchase health
care benefits pursuant to the New Mexico
Health Care Purchasing Act, the medicaid
program, or a commercial health care insur-
er;

(7) identify the health insurance
policy number and the group if the policy is
a group policy;

(8) identify the individual
employee of the health care insurer to
whom the grievance was made;

(9) describe the grievance;
(10) for adverse determination

grievances, indicate whether the grievance
received expedited or standard review;

(11) indicate who resolved the
grievance and what the actual outcome was;
and

(12) state the date the grievance
was resolved and the date the covered per-
son was notified of the outcome.

C. Annual report. Each
year, the superintendent shall issue a data
call for information based on the grievances
received and handled by a health care insur-
er during the prior calendar year.  The data
call will be based on the information con-
tained in the grievance register.  

D. Retention. The health
care insurer shall maintain such records for

at least three (3) years.  
E. Submittal. The health

care insurer shall submit information
regarding all grievances involving quality
of care issues to the health care insurer's
continuous quality improvement committee
and to the superintendent and shall docu-
ment the qualifications and background of
the continuous quality improvement com-
mittee members.  
[13.10.17.12 NMAC - Rp, 13.10.17.12
NMAC, 5-3-04]

13.10.17.13 P R E L I M I N A R Y
DETERMINATION. Upon receipt of a
grievance, a health care insurer shall first
determine the type of grievance at hand.  

A. If the grievance seeks
review of an adverse determination of a
requested health care service, it is an
adverse determination grievance and the
health care insurer shall review the griev-
ance in accordance with its procedures for
adverse determination grievances and the
requirements of 13.10.17.17 NMAC
through 13.10.17.22 NMAC.  

B. If the grievance is not
based on an adverse determination of a
requested health care service, it is an admin-
istrative grievance and the health care insur-
er shall review the grievance in accordance
with its procedures for administrative griev-
ances and the requirements of 13.10.17.33
NMAC through 13.10.17.36 NMAC.  
[13.10.17.13 NMAC - N, 5-3-04]

13.10.17.14 TIMEFRAMES FOR
INITIAL DETERMINATIONS:

A. Expedited decision. A
health care insurer shall make its initial cer-
tification or adverse determination decision
in accordance with the medical exigencies
of the case.  The health care insurer shall
make decisions within twenty-four (24)
hours of the request for an expedited deci-
sion whenever:

(1) the life or health of a covered
person would be jeopardized;

(2) the covered person’s ability to
regain maximum function would be jeop-
ardized;

(3) the provider reasonably
requests an expedited decision; or

(4) the medical exigencies of the
case require an expedited decision.  

B. Standard decision. A
health care insurer shall make all other ini-
tial utilization management decisions with-
in five (5) working days.  The health care
insurer may extend the review period for a
maximum of ten (10) working days if it:

(1) can demonstrate reasonable
cause beyond its control for the delay; 

(2) can demonstrate that the delay
will not result in increased medical risk to
the covered person; and
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(3) provides a written progress
report and explanation for the delay to the
covered person and provider within the
original five (5) working day review period.  
[13.10.17.14 NMAC - Rp, 13.10.17.14
NMAC, 5-3-04]

13.10.17.15 INITIAL DETERMI-
NATION:

A. Coverage. When con-
sidering whether to certify a health care
service requested by a provider or covered
person, the health care insurer shall deter-
mine whether the requested health care
service is covered by the health benefits
plan.  Before denying a health care service
requested by a provider or covered person
on grounds of a lack of coverage, the health
care insurer shall determine that there is no
provision of the health benefits plan under
which the requested health care service
could be covered.  If the health care insurer
finds that the requested health care service
is not covered by the health benefits plan,
the health care insurer need not address the
issue of medical necessity. 

B. Medical necessity.
(1) If the health care insurer finds

that the requested health care service is cov-
ered by the health benefits plan, then when
considering whether to certify a health care
service requested by a provider or covered
person, a physician, registered nurse, or
other health care professional shall, within
the timeframe required by the medical exi-
gencies of the case, determine whether the
requested health care service is medically
necessary.  

(2) Before a health care insurer
denies a health care service requested by a
provider or covered person on grounds of a
lack of medical necessity, a physician shall
render an opinion as to medical necessity,
either after consultation with specialists
who are experts in the area that is the sub-
ject of review, or after application of uni-
form standards used by the health care
insurer.  The physician shall be under the
clinical authority of the medical director
responsible for health care services provid-
ed to covered persons.  
[13.10.17.15 NMAC - Rp, 13.10.17.13
NMAC & 13.10.17.16 NMAC, 5-3-04]

13.10.17.16 NOTICE OF INI-
TIAL DETERMINATION:

A. Certification. The
health care insurer shall notify the covered
person and provider of the certification by
written or electronic communication sent
within two (2) working days of the date the
health care service was certified, unless ear-
lier notice is required by the medical exi-
gencies of the case.  

B. Adverse determina-
tion. The health care insurer shall notify a

covered person and provider of an adverse
determination by telephone or as required
by the medical exigencies of the case, but in
no case later than twenty-four (24) hours
after making the adverse determination.
Additionally, the health care insurer shall
notify the covered person and provider of
the adverse determination by written or
electronic communication sent within one
(1) working day of the telephone notice.
The notice shall:

(1) if the adverse determination is
based on a lack of medical necessity, clear-
ly and completely explain why the request-
ed health care service is not medically nec-
essary.  A statement that the health care
service is not medically necessary will not
be sufficient;

(2) if the adverse determination is
based on a lack of coverage, identify all
health benefits plan provisions relied on in
making  the adverse determination, and
clearly and completely explain why the
requested health care service is not covered
by any provision of the health benefits plan.
A statement that the requested health care
service is not covered by the health benefits
plan will not be sufficient;  

(3) advise the grievant that he or
she may request internal review of the
health care insurer's adverse determination;
and 

(4) describe the procedures and
provide all necessary forms to the grievant
for requesting internal review.  
[13.10.17.16 NMAC - Rp, 13.10.17.17
NMAC, 5-3-04]

13.10.17.17 RIGHTS REGARD-
ING INTERNAL REVIEW OF
ADVERSE DETERMINATIONS:

A. Right to internal
review. Every grievant who is dissatisfied
with an adverse determination shall have
the right to request internal review of the
adverse determination by the health care
insurer.  

B. Acknowledgement of
request. Upon receipt of a request for inter-
nal review of an adverse determination, the
health care insurer shall date and time stamp
the request and, within one (1) working day
from receipt, send the grievant an acknowl-
edgment that the request has been received.
The acknowledgment shall contain the
name, address, and direct telephone number
of an individual representative of the health
care insurer who may be contacted regard-
ing the grievance.  
[13.10.17.17 NMAC - Rp, 13.10.17.18
NMAC, 5-3-04]

13.10.17.18 TIMEFRAMES FOR
INTERNAL REVIEW OF ADVERSE
DETERMINATIONS: Upon receipt of a
request for internal review of an adverse

determination, the health care insurer shall
conduct either a standard or expedited
review, as appropriate.  

A. Expedited review. A
health care insurer shall complete its inter-
nal review as required by the medical exi-
gencies of the case but in no case later than
seventy-two (72) hours from the time the
internal review request was received when-
ever:

(1) the life or health of a covered
person would be jeopardized; or

(2) the covered person’s ability to
regain maximum function would be jeop-
ardized.

B. Standard review. A
health care insurer shall complete a standard
review within twenty (20) working days of
receipt of the request for internal review in
all cases not requiring expedited review.
The health care insurer may extend the
review period for a maximum of ten (10)
working days if it:

(1) can demonstrate reasonable
cause beyond its control for the delay;

(2) can demonstrate that the delay
will not result in increased medical risk to
the covered person; and

(3) provides a written progress
report and explanation for the delay to the
covered person and provider within the
original thirty (30) day review period.  

C. Failure to comply
with deadline. If the health care insurer
fails to comply with the deadline for com-
pletion of an internal review, the requested
health care service shall be deemed
approved unless the grievant, after being
fully informed of his or her rights, has
agreed to extend the deadline.  
[13.10.17.18 NMAC - Rp, 13.10.17.19
NMAC, 5-3-04]

13.10.17.19 I N T E R N A L
REVIEW OF ADVERSE DETERMINA-
TIONS BY MEDICAL DIRECTOR:

A. Scope of review.  The
medical director, or an appropriate person
designated by the medical director, shall
complete his or her review of the adverse
determination within the timeframes
required by the medical exigencies of the
case.  

(1) Coverage. If the initial
adverse determination was based on a lack
of coverage, the medical director, or an
appropriate person designated by the med-
ical director, shall review the health benefits
plan and determine whether there is any
provision in the plan under which the
requested health care service could be certi-
fied.  

(2) Medical necessity. If the ini-
tial adverse determination was based on a
lack of medical necessity, the medical direc-
tor shall render an opinion as to medical
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necessity, either after consultation with spe-
cialists who are experts in the area that is
the subject of review, or after application of
uniform standards used by the health care
insurer.  

B. Decision to reverse. If
the medical director reverses the initial
adverse determination and certifies the
requested health care service, the health
care insurer shall notify the covered person
as required by 13.10.17.16 NMAC.

C. Decision to uphold. If
the medical director upholds the initial
adverse determination to deny the requested
health care service, the health care insurer
shall notify the covered person and provider
as required by 13.10.17.16 NMAC and shall
ascertain whether the grievant wishes to
pursue the grievance.  

(1) If the grievant does not wish
to pursue the grievance, the health care
insurer shall mail written notification of the
medical director's decision, and confirma-
tion of the grievant's decision not to pursue
the matter further, to the grievant within
three (3) working days.  

(2) If the health care insurer is
unable to contact the grievant by telephone
within seventy-two (72) hours, the health
care insurer shall notify the grievant by mail
of the medical director's decision and shall
include in the notification a self-addressed
stamped response form which asks the
grievant whether he or she wishes to pursue
the grievance further and provides a box for
checking "yes" and a box for checking "no."
If the grievant does not return the response
form within ten (10) working days, the
health care insurer shall again contact the
grievant by telephone.  

(3) If the grievant responds affir-
matively to the telephone inquiry or by
response form, the health care insurer will
select a medical panel to further review the
adverse determination.  

(4) If the grievant does not
respond to the health care insurer's tele-
phone inquiries or return the response form,
the health care insurer shall:

(a) when the review is an expedit-
ed review, select a medical panel to further
review the adverse determination; 

(b) when the review is a standard
review, close the file if the health care insur-
er can document its efforts to contact the
grievant and the grievant has not responded
within twenty (20) working days.  
[13.10.17.19 NMAC - Rp, 13.10.17.20
NMAC, 5-3-04]

13.10.17.20 INTERNAL PANEL
REVIEW OF ADVERSE
DETERMINATIONS:

A. Notice of review.
Unless the grievant chooses not to pursue
the grievance, the health care insurer shall

notify the grievant of the date, time, and
place of the internal panel review.  The
notice shall advise the grievant of the rights
specified in Subsection E of this section.  If
the health care insurer indicates that it will
have an attorney represent its interests, the
notice shall advise the grievant that an attor-
ney will represent the health care insurer
and that the grievant may wish to obtain
legal representation of her own.  

B. Panel membership.
The health care insurer shall select one or
more representatives of the health care
insurer and one or more health care or other
professionals who have not been previously
involved in the adverse determination being
reviewed to serve on the internal panel.  At
least one of the health care professionals
selected shall practice in a specialty that
would typically manage the case that is the
subject of the grievance or be mutually
agreed upon by the grievant and the health
care insurer.   

C. Scope of review.
(1) Coverage. The internal

review panel shall review the health bene-
fits plan and determine whether there is any
provision in the plan under which the
requested health care service could be certi-
fied.  

(2) Medical necessity. The inter-
nal review panel shall render an opinion as
to medical necessity, either after consulta-
tion with specialists who are experts in the
area that is the subject of review, or after
application of uniform standards used by
the health care insurer.  

D. Information to griev-
ant. No fewer than three (3) working days
prior to the internal panel review, the health
care insurer shall provide to the grievant
copies of:

(1) the covered person’s pertinent
medical records;

(2) the treating provider’s recom-
mendation;

(3) the covered person’s health
benefits plan;

(4) the health care insurer’s notice
of adverse determination;

(5) uniform standards relevant to
the grievant’s medical condition that is used
by the internal panel in reviewing the
adverse determination; 

(6) questions sent to or reports
received from any medical consultants
retained by the health care insurer; and

(7) all other evidence or docu-
mentation relevant to reviewing the adverse
determination.  

E. Request for postpone-
ment. The health care insurer shall not
unreasonably deny a request for postpone-
ment of the internal panel review made by
the grievant.

F. Rights of grievant. A

grievant has the right to: 
(1) attend and participate in the

internal panel review; 
(2) present her case to the internal

panel; 
(3) submit supporting material

both before and at the internal panel review; 
(4) ask questions of any represen-

tative of the health care insurer; 
(5) ask questions of any health

care professionals on the internal panel;  
(6) be assisted or represented by a

person of her choice, including legal repre-
sentation; and

(7) hire a specialist to participate
in the internal panel review at his or her
own expense, but such specialist may not
participate in making the decision.  

G. Timeframe for
review; attendance. The internal panel
will complete its review of the adverse
determination as required by the medical
exigencies of the case and within the time-
frames set forth in 13.10.17.18 NMAC.
Panel members must be present physically
or by video or telephone conferencing to
hear the grievance.  A panel member who is
not present to hear the grievance either
physically or by video or telephone confer-
encing shall not participate in the decision.
[13.10.17.20 NMAC - Rp, 13.10.17.21
NMAC, 5-3-04]

13.10.17.21 A D D I T I O N A L
REQUIREMENTS FOR EXPEDITED
INTERNAL REVIEW OF ADVERSE
DETERMINATIONS:  

A. In an expedited review,
all information required by Subsection D of
13.10.17.20 NMAC shall be transmitted
between the health care insurer and the
grievant by the most expeditious method
available.

B. If an expedited review
is conducted during a patient’s hospital stay
or course of treatment, health care services
shall be continued without cost (except for
applicable co-payments and deductibles) to
the covered person until the health care
insurer makes a final decision and notifies
the grievant.

C. A health care insurer
shall not conduct an expedited review of an
adverse determination made after health
care services have been provided to a cov-
ered person.  
[13.10.17.21 NMAC - Rp, 13.10.17.22
NMAC, 5-3-04]

13.10.17.22 NOTICE OF INTER-
NAL PANEL DECISION:

A. Notice required.
Within the time period allotted for comple-
tion of its internal review, the health care
insurer shall notify the grievant and
provider of the internal panel’s decision by
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telephone within twenty-four (24) hours of
the panel’s decision and in writing or by
electronic means within one (1) working
day of the telephone notice.  

B. Contents of notice.
The written notice shall contain:  

(1) the names, titles, and qualify-
ing credentials of the persons on the internal
panel;

(2) a statement of the internal
panel's understanding of the nature of the
grievance and all pertinent facts;  

(3) a clear and complete explana-
tion of the rationale for the medical panel's
decision;

(a) the notice shall identify every
provision of the grievant’s health benefits
plan relevant to the issue of coverage in the
case under review, and explain why each
provision did or did not support the panel’s
decision regarding coverage of the request-
ed health care service;

(b) the notice shall cite the uni-
form standards relevant to the grievant’s
medical condition and explain whether each
supported or did not support the panel’s
decision regarding the medical necessity of
the requested health care service;

(4) reference to any other evi-
dence or documentation considered by the
internal panel in making its decision;  

(5) notice of the grievant's right to
request external review by the superintend-
ent, including the address and telephone
number of the managed health care bureau
of the insurance division, a description of
all procedures and time deadlines necessary
to pursue external review, and copies of any
forms required to initiate external review.
[13.10.17.22 NMAC - Rp, 13.10.17.23
NMAC, 5-3-04]

13.10.17.23 E X T E R N A L
REVIEW OF ADVERSE DETERMINA-
TIONS:

A. Right to external
review. Every grievant who is dissatisfied
with the results of a medical panel review of
an adverse determination by a health care
insurer, or with the results of a grievance
review by an entity that purchases or is
authorized to purchase health care benefits
pursuant to the New Mexico Health Care
Purchasing Act, may request external
review by the superintendent.  

B. Exhaustion of reme-
dies. The superintendent may require the
grievant to exhaust any grievance proce-
dures adopted by the health care insurer or
the entity that purchases health care benefits
pursuant to the New Mexico Health Care
Purchasing Act, as appropriate, before
accepting a grievance for external review.  
[13.10.17.23 NMAC - Rp, 13.10.17.24
NMAC, 5-3-04]

13.10.17.24 FILING REQUIRE-
MENTS FOR EXTERNAL REVIEW
OF ADVERSE DETERMINATIONS:

A. Deadline for filing
request.

(1) When required by the med-
ical exigencies of the case. If required by
the medical exigencies of the case, a cov-
ered person or provider may telephonically
request an expedited review by calling the
managed health care bureau at (505) 827-
3928 or 1-877-673-1732.

(2) In all other cases. To initiate
an external review, a grievant must file a
written request for external review with the
superintendent within twenty (20) working
days from receipt of the written notice of
internal review decision unless extended by
the superintendent for good cause shown.
The request shall be:

(a) mailed to the Superintendent
of Insurance, Attn: Managed Health Care
Bureau – External Review Request, New
Mexico Public Regulation Commission,
Post Office Box 1269, 1120 Paseo de
Peralta, Santa Fe, New Mexico 87504-
1269; or

(b) e-mailed to mhcb.griev-
ance@state.nm.us, subject External Review
Request; or

(c) faxed to the Superintendent of
Insurance, Attn: Managed Health Care
Bureau – External Review Request, at (505)
827-4734.

B. Documents required
to be filed by the grievant. The grievant
shall file the request for external review on
the forms provided to the grievant by the
health care insurer or entity that purchases
health care benefits pursuant to the New
Mexico Health Care Purchasing Act pur-
suant to Paragraph 5 of Subsection B of
13.10.17.22 NMAC, and shall also file:

(1) a copy of the notice of internal
review decision; 

(2) a fully executed release form
authorizing the superintendent to obtain any
necessary medical records from the health
care insurer or any other relevant provider;
and 

(3) if the grievance involves an
experimental or investigational treatment
adverse determination, the provider’s certi-
fication and recommendation as described
in Subsection B of 13.10.17.28 NMAC.

C. Other filings. The
grievant may also file any other supporting
documents or information the grievant
wishes to submit to the superintendent for
review.  
[13.10.17.24 NMAC - Rp, 13.10.17.25
NMAC, 5-3-04]

13.10.17.25 ACKNOWLEDGE-
MENT OF REQUEST FOR EXTER-
NAL REVIEW OF ADVERSE DETER-

MINATION AND COPY TO HEALTH
CARE INSURER:  

A. Upon receipt of a
request for external review, the superintend-
ent shall immediately send:

(1) the grievant an acknowledg-
ment that the request has been received; 

(2) the health care insurer a copy
of the request for external review.  

B. Upon receipt of the
copy of the request for external review, the
health care insurer shall, within five (5)
working days for standard review or the
time limit set by the superintendent for
expedited review, provide to the superin-
tendent and the grievant by any available
expeditious method: 

(1) the summary of benefits; 
(2) the complete health benefits

plan; 
(3) all pertinent medical records,

internal review decisions and rationales,
consulting physician reports, and docu-
ments and information submitted by the
grievant and health care insurer; 

(4) uniform standards relevant to
the grievant’s medical condition that were
used by the internal panel in reviewing the
adverse determination; and 

(5) any other documents, records,
and information relevant to the adverse
determination and the internal review deci-
sion or intended to be relied on at the exter-
nal review hearing.  

C. If the health care insur-
er fails to comply with the requirements of
Subsection B of this section, the superin-
tendent may reverse the adverse determina-
tion.  

D. The superintendent
may waive the requirements of this section
if necessitated by the medical exigencies of
the case.
[13.10.17.25 NMAC - Rp, 13.10.17.26
NMAC, 5-3-04]

13.10.17.26 TIMEFRAMES FOR
EXTERNAL REVIEW OF ADVERSE
DETERMINATIONS: The superintend-
ent shall conduct either a standard or expe-
dited external review of the adverse deter-
mination, as required by the medical exi-
gencies of the case.

A. Expedited review. The
superintendent shall complete an external
review as required by the medical exigen-
cies of the case but in no case later than sev-
enty-two (72) hours of receipt of the exter-
nal review request whenever:

(1) the life or health of a covered
person would be jeopardized; or

(2) the covered person’s ability to
regain maximum function would be jeop-
ardized.

B. Standard review. The
superintendent shall conduct a standard
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review in all cases not requiring expedited
review.  Insurance division staff shall com-
plete the initial review within ten (10) work-
ing days from receipt of the request for
external review and the information
required of the grievant and health care
insurer in Subsection B of 13.10.17.24 and
Subsection B of 13.10.17.25 NMAC
respectively.  If a hearing is held in accor-
dance with 13.10.17.30 NMAC, the super-
intendent shall complete the external review
within thirty (30) working days from receipt
of the request for external review.  The
superintendent may extend the external
review period for up to an additional ten
(10) working days when the superintendent
has been unable to schedule the hearing
within the required timeframe and the delay
will not result in increased medical risk to
the covered person.  
[13.10.17.26 NMAC - Rp, 13.10.17.27
NMAC, 5-3-04]

13.10.17.27 CRITERIA FOR INI-
TIAL EXTERNAL REVIEW OF
ADVERSE DETERMINATION BY
INSURANCE DIVISION STAFF: Upon
receipt of the request for external review,
insurance division staff shall review the
request to determine whether:

A. the grievant has provid-
ed the documents required by Subsection B
of 13.10.17.24 NMAC;

B. the individual is or was
a covered person of the health care insurer
at the time the health care service was
requested or provided;

C. the covered person has
exhausted the health care insurer’s internal
review procedure and any applicable griev-
ance review procedure of an entity that pur-
chases or is authorized to purchase health
care benefits pursuant to the New Mexico
Health Care Purchasing Act; and

D. the health care service
that is the subject of the grievance reason-
ably appears to be a covered benefit under
the health benefits plan.  
[13.10.17.27 NMAC - Rp, 13.10.17.28
NMAC, 5-3-04]

13.10.17.28 ADDITIONAL CRI-
TERIA FOR INITIAL EXTERNAL
REVIEW OF EXPERIMENTAL OR
INVESTIGATIONAL TREATMENT
ADVERSE DETERMINATIONS BY
INSURANCE DIVISION STAFF: If the
request is for external review of an experi-
mental or investigational treatment adverse
determination, insurance division staff shall
also consider whether:

A. coverage; the recom-
mended or requested health care service:

(1) reasonably appears to be a
covered benefit under the covered person’s
health benefit plan except for the health care

insurer’s determination that the health care
service is experimental or investigational
for a particular medical condition; and

(2) is not explicitly listed as an
excluded benefit under the covered person’s
health benefit plan; and

B. medical necessity; the
covered person’s treating provider has certi-
fied that:

(1) standard health care services
have not been effective in improving the
covered person’s condition; or

(2) standard health care services
are not medically appropriate for the cov-
ered person; or

(3) there is no standard health
care service covered by the health care
insurer that is as beneficial or more benefi-
cial than the health care service:  

(a) recommended by the covered
person’s treating provider that the treating
provider certifies in writing is likely to be
more beneficial to the covered person, in
the treating provider’s opinion, than stan-
dard health care services; or

(b) requested by the covered per-
son regarding which the covered person’s
treating provider, who is a licensed, board
certified or board eligible physician quali-
fied to practice in the area of medicine
appropriate to treat the covered person’s
condition, has certified in writing that sci-
entifically valid studies using accepted pro-
tocols demonstrate that the health care serv-
ice requested by the covered person is like-
ly to be more beneficial to the covered per-
son than available standard health care serv-
ices.  
[13.10.17.28 NMAC - Rp, 13.10.17.29
NMAC, 5-3-04]

13.10.17.29 INITIAL EXTER-
NAL REVIEW OF ADVERSE DETER-
MINATION BY INSURANCE DIVI-
SION STAFF:  

A. Request incomplete.
If the request for external review is incom-
plete, insurance division staff shall immedi-
ately notify the grievant and require the
grievant to submit the information required
by Subsection B of 13.10.17.25 NMAC
within a specified period of time.

B. Request does not meet
criteria. If the request for external review
does not meet the criteria prescribed by
13.10.17.27 and, if applicable, 13.10.17.28
NMAC, insurance division staff shall so
inform the superintendent.  The superin-
tendent shall notify the grievant and the
health care insurer that the request does not
meet the criteria for external review and is
thereby denied, and that the grievant has the
right to request a hearing in the manner pro-
vided by NMSA 1978 Sections 59A-4-15
and 59A-4-18 within thirty-three (33) days
from the date the notice was mailed.  

C. Request meets crite-
ria. If the request for external review is
complete and meets the criteria prescribed
by 13.10.17.27 and, if applicable,
13.10.17.28 NMAC, insurance division
staff shall so inform the superintendent.
The superintendent shall notify the grievant
and the health care insurer that the request
meets the criteria for external review and
that an informal hearing pursuant to NMSA
1978 Section 59A-4-18 and 13.10.17.30
NMAC has been set to determine whether,
as a result of the health care insurer's
adverse determination, the covered person
was deprived of medically necessary cov-
ered services.  Prior to the hearing, insur-
ance division staff shall attempt to infor-
mally resolve the grievance in accordance
with NMSA 1978 Section 12-8-10.

D. Notice of hearing. The
notice of hearing shall state the date, time,
and place of the hearing and the matters to
be considered and shall advise the grievant
and the health care insurer of the rights
specified in Subsection G of 13.10.17.30
NMAC.  The superintendent shall not
unreasonably deny a request for postpone-
ment of the hearing made by the grievant or
the health care insurer.  
[13.10.17.29 NMAC - Rp, 13.10.17.30
NMAC, 5-3-04]

13.10.17.30 HEARING PROCE-
DURES FOR EXTERNAL REVIEW OF
ADVERSE DETERMINATIONS:  

A. Conduct of hearing.
The superintendent may designate a hearing
officer who shall be an attorney licensed to
practice in New Mexico.  The hearing may
be conducted by telephone conference call,
video conferencing, or other appropriate
technology at the insurance division’s
expense.  

B. Co-hearing officers.
The superintendent may designate two (2)
independent co-hearing officers.  If the
superintendent designates two (2) inde-
pendent health care professionals as co-
hearing officers, at least one of them shall
practice in a specialty that would typically
manage the case that is the subject of the
grievance.  

C. Powers. The superin-
tendent or attorney hearing officer shall reg-
ulate the proceedings and perform all acts
and take all measures necessary or proper
for the efficient conduct of the hearing.  The
superintendent or attorney hearing officer
may:

(1) require the production of addi-
tional records, documents, and writings rel-
evant to the subject of the grievance;  

(2) exclude any irrelevant, imma-
terial, or unduly repetitious evidence; and

(3) if the grievant or health care
insurer fails to appear, proceed with the
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hearing or adjourn the proceedings to a
future date, giving notice of the adjourn-
ment to the absent party.

D. Staff participation.
Staff may attend the hearing, ask questions,
and otherwise solicit evidence from the par-
ties, but shall not be present during deliber-
ations among the superintendent or his des-
ignated hearing officer and any independent
co-hearing officers.

E. Testimony. Testimony
at the hearing shall be taken under oath.
The superintendent or hearing officers may
call and examine the grievant, the health
care insurer, and other witnesses.

F. Hearing recorded.
The hearing shall be stenographically
recorded at the insurance division’s
expense.  

G. Rights of parties.
Both the grievant and the health care insur-
er have the right to:

(1) attend the hearing.  The health
care insurer shall designate a person to
attend on its behalf and the grievant may
designate a person to attend on her behalf if
the grievant chooses not to attend personal-
ly.

(2) be assisted or represented by
an attorney or other person; and 

(3) call, examine and cross-exam-
ine witnesses.

H. Stipulation. The griev-
ant and the health care insurer shall each
stipulate on the record that the hearing offi-
cers shall be released from civil liability for
all communications, findings, opinions, and
conclusions made in the course and scope of
the external review.  
[13.10.17.30 NMAC - Rp, 13.10.17.31
NMAC, 5-3-04]

13.10.17.31 INDEPENDENT CO-
HEARING OFFICERS (ICOs):

A. Identification of
ICOs. The superintendent shall consult
with appropriate professional societies,
organizations, or associations to identify
licensed health care and other professionals
who are willing to serve as independent co-
hearing officers in external reviews.  

B. Disclosure of interests.
Prior to accepting designation as an ICO,
each potential ICO shall provide to the
superintendent a list identifying all health
care insurers and providers with whom the
potential ICO maintains any health care
related or other professional business
arrangements and briefly describe the
nature of each arrangement.  Each potential
ICO shall disclose to the superintendent any
other potential conflict of interest that may
arise in hearing a particular case, including
any personal or professional relationship to
the covered person or to the health care
insurer or providers involved in a particular

external review. 
C. Compensation of

ICOs.
(1) Compensation schedule.

The superintendent shall consult with
appropriate professional societies, organiza-
tions, or associations in New Mexico to
determine reasonable compensation for
health care and other professionals who are
appointed as ICOs for external grievance
reviews and shall annually publish a sched-
ule of ICO compensation in a bulletin.  

(2) Statement of ICO compen-
sation. Upon completion of an external
review, the attorney and co-hearing officers
shall each complete a statement of ICO
compensation form prescribed by the super-
intendent detailing the amount of time spent
participating in the external review and sub-
mit it to the superintendent for approval.
The superintendent shall send the approved
statement of ICO compensation to the cov-
ered person’s health care insurer.  

(3) Direct payment to ICOs.
Within thirty (30) days of receipt of the
statement of ICO compensation, the cov-
ered person’s health care insurer shall remit
the approved compensation directly to the
ICO.  
[13.10.17.31 NMAC - Rp, 13.10.17.32
NMAC, 5-3-04]

13.10.17.32 S U P E R I N T E N -
DENT’S DECISION ON EXTERNAL
REVIEW OF ADVERSE DETERMINA-
TION:

A. Deliberation. At the
close of the hearing, the hearing officers
shall review and consider the entire record
and prepare findings of fact, conclusions of
law, and a recommended decision.  Any
hearing officer may submit a supplementary
or dissenting opinion to the recommended
decision.  

B. Order. Within the time
period allotted for external review, the
superintendent shall issue an appropriate
order.

(1) The order shall be binding on
the grievant and the health care insurer and
shall state that the grievant and the health
care insurer have the right to judicial review
pursuant to NMSA 1978 Section 59A-4-20
and that state and federal law may provide
other remedies.

(2) Neither the grievant nor the
health care insurer may file a subsequent
request for external review of the same
adverse determination that was the subject
of the superintendent’s order.  
[13.10.17.32 NMAC - Rp, 13.10.17.33
NMAC, 5-3-04]

13.10.17.33 I N T E R N A L
REVIEW OF ADMINISTRATIVE
GRIEVANCES:

A. Request for internal
review of grievance. Any person dissatis-
fied with a decision, action or inaction of a
health care insurer, including termination of
coverage, has the right to request internal
review of an administrative grievance oral-
ly or in writing.

B. Acknowledgement of
grievance. Within three (3) working days
after receipt of an administrative grievance,
the health care insurer shall send the griev-
ant a written acknowledgment that it has
received the administrative grievance.  The
acknowledgment shall contain the name,
address, and direct telephone number of an
individual representative of the health care
insurer who may be contacted regarding the
administrative grievance.  

C. Initial review. The
health care insurer shall promptly review
the administrative grievance.  The initial
review shall:

(1) be conducted by a health care
insurer representative authorized to take
corrective action on the administrative
grievance; and

(2) allow the grievant to present
any information pertinent to the administra-
tive grievance.  
[13.10.17.33 NMAC - Rp, 13.10.17.34
NMAC, 5-3-04]

13.10.17.34 INITIAL INTERNAL
REVIEW DECISION ON ADMINIS-
TRATIVE GRIEVANCE: The health care
insurer shall mail a written decision to the
grievant within fifteen (15) working days of
receipt of the administrative grievance.  The
fifteen (15) working day period may be
extended when there is a delay in obtaining
documents or records necessary for the
review of the administrative grievance, pro-
vided that the health care insurer notifies the
grievant in writing of the need and reasons
for the extension and the expected date of
resolution, or by mutual written agreement
of the health care insurer and the grievant.
The written decision shall contain:

A. the name, title, and
qualifications of the person conducting the
initial review;  

B. a statement of the
reviewer’s understanding of the nature of
the administrative grievance and all perti-
nent facts;  

C. a clear and complete
explanation of the rationale for the review-
er’s decision;

D. identification of the
health benefits plan provisions relied upon
in reaching the decision;

E. reference to evidence or
documentation considered by the reviewer
in making the decision;

F. a statement that the ini-
tial decision will be binding unless the
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grievant submits a request for reconsidera-
tion within twenty (20) working days of
receipt of the initial decision;

G. a description of the pro-
cedures and deadlines for requesting recon-
sideration of the initial decision, including
any necessary forms.  
[13.10.17.34 NMAC - Rp, 13.10.17.35
NMAC, 5-3-04]

13.10.17.35 R E C O N S I D E R A -
TION OF INTERNAL REVIEW OF
ADMINISTRATIVE GRIEVANCE:

A. Committee. Upon
receipt of a request for reconsideration, the
health care insurer shall appoint a reconsid-
eration committee consisting of one or more
employees of the health care insurer who
have not participated in the initial decision.
The health care insurer may include one or
more covered persons other than the griev-
ant to participate on the reconsideration
committee.  

B. Hearing. The recon-
sideration committee shall schedule and
hold a hearing within fifteen (15) working
days after receipt of a request for reconsid-
eration.  The hearing shall be held during
regular business hours at a location reason-
ably accessible to the grievant, and the
health care insurer shall offer the grievant
the opportunity to communicate with the
committee, at the health care insurer's
expense, by conference call, video confer-
encing, or other appropriate technology.
The health care insurer shall not unreason-
ably deny a request for postponement of the
hearing made by a grievant.  

C. Notice. The health care
insurer shall notify the grievant in writing of
the hearing date, time and place at least ten
(10) working days in advance.  The notice
shall advise the grievant of the rights speci-
fied in Subsection E of this section.  If the
health care insurer will have an attorney
represent its interests, the notice shall
advise the grievant that the health care
insurer will be represented by an attorney
and that the grievant may wish to obtain
legal representation of her own.  

D. Information to griev-
ant. No fewer than three (3) working days
prior to the hearing, the health care insurer
shall provide to the grievant all documents
and information that the committee will rely
on in reviewing the case.  

E. Rights of grievant. A
grievant has the right to: 

(1) attend the reconsideration
committee hearing; 

(2) present her case to the recon-
sideration committee; 

(3) submit supporting material
both before and at the reconsideration com-
mittee hearing; 

(4) ask questions of any represen-

tative of the health care insurer; and 
(5) be assisted or represented by a

person of her choice.  
[13.10.17.35 NMAC - Rp, 13.10.17.36
NMAC, 5-3-04]

13.10.17.36 DECISION OF
RECONSIDERATION COMMITTEE:
The health care insurer shall mail a written
decision to the grievant within seven (7)
working days after the reconsideration com-
mittee hearing.  The written decision shall
include:  

A. the names, titles, and
qualifications of the persons on the recon-
sideration committee;  

B. the reconsideration
committee’s statement of the issues
involved in the administrative grievance;  

C. a clear and complete
explanation of the rationale for the recon-
sideration committee's decision;  

D. the health benefits plan
provision relied on in reaching the decision;

E. references to the evi-
dence or documentation relied on in reach-
ing the decision; 

F. a statement that the ini-
tial decision will be binding unless the
grievant submits a request for external
review by the superintendent within twenty
(20) working days of receipt of the recon-
sideration decision; and

G. a description of the pro-
cedures and deadlines for requesting exter-
nal review by the superintendent, including
any necessary forms.  The notice shall con-
tain the toll-free telephone number and
address of the superintendent’s office.  
[13.10.17.36 NMAC - Rp, 13.10.17.37
NMAC, 5-3-04]

13.10.17.37 E X T E R N A L
REVIEW OF ADMINISTRATIVE
GRIEVANCES:

A. Right to external
review. Every grievant who is dissatisfied
with the results of the internal review of an
administrative decision shall have the right
to request external review by the superin-
tendent.  

B. Exhaustion of reme-
dies. The superintendent may require the
covered person to exhaust any grievance
procedures adopted by an entity that pur-
chases or is authorized to purchase health
care benefits pursuant to the New Mexico
Health Care Purchasing Act or a health care
insurer, as appropriate, before accepting an
administrative grievance for external
review.  
[13.10.17.37 NMAC - Rp, 13.10.17.38
NMAC, 5-3-04]

13.10.17.38 FILING REQUIRE-
MENTS FOR EXTERNAL REVIEW

OF ADMINISTRATIVE GRIEVANCE:  
A. Deadline for filing

request. To initiate an external review, a
grievant must file a written request for
external review with the superintendent
within twenty (20) working days from
receipt of the written notice of reconsidera-
tion decision.  The request shall either be: 

(1) mailed to the Superintendent
of Insurance, Attn: Managed Health Care
Bureau – External Review Request, New
Mexico Public Regulation Commission,
Post Office Box 1269, 1120 Paseo de
Peralta, Santa Fe, New Mexico 87504-
1269;

(2) e-mailed to mhcb.griev-
ance@state.nm.us, subject External Review
Request; or

(3) faxed to the Superintendent of
Insurance, Attn: Managed Health Care
Bureau – External Review Request, (505)
827-4734.

B. Documents required
to be filed by the grievant. The grievant
shall file the request for external review on
the forms provided to the grievant pursuant
to Subsection G of 13.10.17.36 NMAC, and
shall include in the filing a copy of the
reconsideration decision.

C. Other filings. The
grievant may also file any other supporting
documents or information the grievant
wishes to submit to the superintendent for
review.  
[13.10.17.38 NMAC - Rp, 13.10.17.39
NMAC, 5-3-04]

13.10.17.39 ACKNOWLEDGE-
MENT OF REQUEST FOR EXTER-
NAL REVIEW OF ADMINISTRATIVE
GRIEVANCE AND COPY TO HEALTH
CARE INSURER:  

A. Upon receipt of a
request for external review, the superintend-
ent shall immediately send the:

(1) grievant an acknowledgment
that the request has been received; 

(2) health care insurer a copy of
the request for external review.  

B. Upon receipt of the
copy of the request for external review, the
health care insurer shall provide to the
superintendent and the grievant by any
available expeditious method all necessary
documents and information considered in
arriving at the administrative grievance
decision.  
[13.10.17.39 NMAC - Rp, 13.10.17.40
NMAC, 5-3-04]

13.10.17.40 REVIEW OF
ADMINISTRATIVE GRIEVANCE BY
SUPERINTENDENT: The superintendent
shall review the documents submitted by
the health care insurer and the grievant, and
may conduct an investigation or inquiry or
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consult with the grievant, as appropriate.
The superintendent shall issue a written
decision on the administrative grievance
within twenty (20) working days of receipt
of the request for external review.  
[13.10.17.40 NMAC - Rp, 13.10.17.41
NMAC, 5-3-04]

HISTORY OF 13.10.17 NMAC:
NMAC history:
13.10.17 NMAC, Grievance Procedures,
effective 7-1-00.
13.10.17 NMAC, Grievance Procedures,
effective 3-31-04

History of repealed material:
13 NMAC 10.17, Grievance Procedure for
Enrollees Covered by Risk Management
Division (filed 11-02-98), repealed, 7-1-00
13.10.17 NMAC, Grievance Procedures
(filed 06-14-00), repealed 3-31-04.

forth below.
(2) All licenses and journeyman

certificates of competence tested for and/or
issued prior to November 1, 1998 under the
prior license and journeyman classifications
will be renewed under the prior classifica-
tions until the license or certificate of com-
petence ceases to exist.  However, if a
licensee or journeyman fails to renew his
license or certificate of competence in a
timely manner as required in the
Construction Industries Licensing Act and
the construction industries division rules
and regulations, or otherwise allows his
license or certificate of competence to
lapse, be voided and/or canceled, the licens-
ee and/or journeyman will be required to
obtain the proper license under the new
classification system becoming effective on
November 1, 1998.   Obtaining the proper
license and/or journeyman certificate of
competence under the new classification
system in these circumstances will require
that the licensee and/or journeyman take the
appropriate examination and make applica-
tion to the division.

D. Electrical contracting
defined:  The definition of contracting is set
forth in Section 60-13-3 of the Construction
Industries Licensing Act. Nothing in this
rule shall be construed to conflict with the
Act’s definition.  However, for the purposes
of clarity in this rule, contracting is under-
stood to include: installations, alterations,
repairs, servicing and maintenance involv-
ing electrical work.

E. Electrical customer-
owned distribution system electrical cus-
tomer-owned distribution systems are sub-
ject to all adopted codes, standards, and reg-
ulations.  Customer-owned distribution sys-
tems include all (non-utility owned or oper-
ated) overhead or underground primary or
secondary voltage electrical power line con-
struction, installation, alteration, repairs, or
maintenance.

F. Continuing education:
(1) Pursuant to the Construction

Industries Licensing Act, New Mexico
Statutes Annotated, Section 60-13-38F,
there is created a continuing education
requirement as a condition for renewal or
reinstatement of a journeyman electrician
certificate of competence.

(2) Prior to renewal of a journey-
man electrician certificate of competence,
or reinstatement of such a certificate after
revocation, the journeyman certificate hold-
er is required to complete sixteen (16) hours
of approved course work.

(3) A minimum of eight (8) hours
shall comprise instruction on changes in the
currently adopted New Mexico electrical
code and national electrical code since the
date on which the certificate to be renewed
or reinstated was issued, last renewed or

reinstated.
(4) To qualify as approved course

work, continuing education courses must
comply with the following standards:

(a) the course content must be rel-
evant to the electrical trade and consistent
with the laws and rules of the state of New
Mexico;

(b) the course may be conducted
in a classroom, seminar or in a home study
format; 

(c) the course must be taught by
an approved instructor.

(5)  To be approved an instructor
must either be currently teaching or have
taught at least one course related to the elec-
trical trade within the preceding two (2)
years in one of the following programs:

(a) an electrical program that is
approved by the vocational education divi-
sion of the state of New Mexico department
of public education and offered in the cur-
riculum of a New Mexico trade school, col-
lege or university;

(b) a program, the objectives of
which relate to the electrical trade, that is
offered through a professional association
or organization representing licensed elec-
tricians;

(c) an apprenticeship program
approved by the state of New Mexico
apprenticeship council or the bureau of
apprenticeship and training; 

(d) a program offered by a nation-
ally recognized testing laboratory, or prod-
uct manufacturer and the instructor has at
least (5) years practical experience in the
subject taught;

(e) an organization that provides
electrical continuing education unit courses,
and the instructor has at least five (5) years
of practical experience in the subject taught;

(f) construction industries divi-
sion electrical bureau code education pro-
gram.

(6) Instructors must submit to the
construction industries division an applica-
tion for approval, on a form approved by the
division, and must be approved by the divi-
sion before the course taught will qualify
for approved course work under this sec-
tion.

(7) For each journeyman certifi-
cate holder who successfully completes an
approved course, the instructor is required
to submit to the construction industries divi-
sion the following:

(a) the name of the certificate
holder;

(b) his/her address;
(c) and journeyman certificate

number within thirty (30) days of course
completion.

[F.] G. GENERAL ELEC-
TRICAL LICENSE CLASSIFICA-
TIONS:
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This is an amendment to 14.5.6 NMAC,
Subsection F of Section 12, effective 07-
01-04.

14.5.6.12 GENERAL ELEC-
TRICAL LICENSE INFORMATION:

A. Journeyman certificate
of competence required:  A journeyman cer-
tificate of competence in the proper trade
classification for the work being performed
is required of all individuals performing
electrical work, except where an apprentice
is working under the supervision of a prop-
erly licensed and certified contractor or cer-
tified journeyman. journeyman certifica-
tions shall be issued such that the certifi-
cates parallel the electrical license classifi-
cation numbers and scopes.

B. Conduit installation:
All conduit installations within, or on,
buildings shall be performed by a contractor
holding a EE-98 license, except where ER-
1 licensees and journeymen are installing
conduit that is incidental to residential
wiring. Specialty electrical license holders
(ES-1, 2, 3, and/or 7) shall not install con-
duit within, or on, buildings.

C. Implementation of new
license classifications; renewal of existing
license classifications:

(1) The electrical license and
journeyman certificate of competence clas-
sifications specified immediately below
become effective on November 1, 1998.  All
licenses and certificates of competence test-
ed for on, or after, November 1, 1998 will
be issued pursuant to the classifications set



(1) EE-98.  Residential and com-
mercial electrical.  (Requires four years
experience.)  A contractor under this classi-
fication is authorized to bid and contract for
all electrical work, including work identi-
fied in less comprehensive electrical classi-
fications, including premises, wiring under-
ground distribution trenching, duct work,
cables and terminations 600 volts and
under, with the exception of additional work
identified under the EL-1 classification. He
may bid and contract as the prime contrac-
tor of an entire project provided the electri-
cal contractor’s portion of the contract,
based on dollar amount, is the major portion
of the contract.

(2) ER-1.  Residential electrical
wiring. (Requires two years experience.)  A
contractor under this classification is
authorized to bid and contract for electrical
systems for residential dwelling units and
multi-family dwellings when all such units
are all on the ground floor with no occupan-
cies above or below as defined by the New
Mexico electrical code. This contractor
shall not install wiring for commercial use,
such as motels, hotels and similar occupan-
cies. He shall not undertake to contract for
more than four (4) multi-family units in any
one single project.

(3) EL-1.  Electrical distribution
systems, including transmission lines.
(Requires four years experience.)  A con-
tractor under this classification is author-
ized to bid and contract for overhead or
underground electrical distribution and
transmission lines and associated towers,
tower foundations and/or other supporting
structures, trenching and ductwork and sub-
stations and terminal facilities. (Interior
wiring of buildings housing any of the
above equipment shall require an EE-98
license).

(4) [RESERVED]
[G.] H. ELECTRICAL SPE-

CIALTY LICENSES:
(1) ES-1.  Electrical signs and

outline lighting.  (Requires two years expe-
rience.)
A contractor under this classification is
authorized to bid and contract for electrical
signs and outline lighting. He is authorized
to bid and contract for electrical wiring to
connect signs installed by him where a
“sign circuit” has been provided within ten
(10) feet.  He is also authorized to bid and
contract for concrete for the foundation of
poles and build structures for the support of
such signs. Outline lighting is an arrange-
ment of incandescent lamps or gaseous
tubes to outline and call attention to certain
features such as the shape of a building or
the decoration of a window and may or may
not contribute to the general illumination of
an area. 

(2) ES-2.  Cathodic protection

and lightening protection systems.
(Requires two years experience.)  A con-
tractor under this classification is author-
ized to bid and contract for electrically acti-
vated systems to prevent galvanic damage
to metallic pipelines or structures, usually
underground. He is also authorized to bid
and contract for the electrical work involved
in the equipment for connection rectifier
systems. He is also authorized to bid and
contract for lightning protection systems.
He is not authorized to install the service
riser, main service or service grounding.

(3) ES-3.  Low voltage special
systems (under 50 volts).  (Requires two
years experience.)
A contractor under this classification is
authorized to bid and contract for public
address or other sound, voice communica-
tion systems normally involving low energy
signal circuits. Also, electrical burglar and
fire alarm systems, computer data systems,
and cable TV systems normally involving
coaxial cable for the purpose of transmitting
R.F. signals and other intelligence by wire
and cable.  This classification also includes
other low voltage specialty systems such as,
but not limited to, door and gate operated
control circuits, and temperature control cir-
cuits. The installer of a TVRO (dish) will
not be required to have a contractor’s
license when such installations are installed
in single family dwellings and do not
require the use of 120 volts for tracking.

(4) ES-7.  Telephone communica-
tion systems.  (Requires two years’ experi-
ence.) A contractor under this classification
is authorized bid and contract for in-plant
and out-plant telephone systems, telephone
interconnections in public or privately
owned buildings, and underground cables
or aerial supporting structures, trenching,
duct work, terminal facilities, repeaters,
including the installation of instruments at
their terminating locations. (Interior wiring
of building housing any of the above equip-
ment shall require an EE-98 classification.)
Note: Refer to GF-9 classification for addi-
tional underground telephone cable installa-
tions.  This classification does not include
conduit installation.
[14.5.6.12 NMAC - Rp, 14 NMAC 5.6.12,
12-1-00; A, 07-01-04]
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TITLE 12 TRADE, COM-
MERCE AND BANKING
CHAPTER 17 CREDIT UNIONS
PART 13 APPLICABILITY OF
HOME LOAN PROTECTION ACT

12.17.13.1 ISSUING AGENCY:
Financial Institutions Division of the
Regulation and Licensing Department.
[12.17.13.1 NMAC - N, 3/31/2004]

12.17.13.2 SCOPE: All state
chartered credit unions otherwise subject to
the Home Loan Protection Act, Sections 58-
21A-1 to -14 NMSA 1978 (2004) (“Act”).
[12.17.13.2 NMAC - N, 3/31/2004]

12.17.13.3 S T A T U T O R Y
AUTHORITY: Section 58-11-20 NMSA
1978.
[12.17.13.3 NMAC - N, 3/31/2004]

12.17.13.4 D U R A T I O N :
Permanent.
[12.17.13.4 NMAC - N, 3/31/2004]

12.17.13.5 EFFECTIVE DATE:
March 31, 2004, unless a later date is cited
at the end of a section.
[12.17.13.5 NMAC - N, 3/31/2004]

12.17.13.6 OBJECTIVE: The
objective of this part is to grant state char-
tered credit unions the same powers and
authority that federally chartered credit
unions are authorized, empowered, permit-
ted or otherwise allowed to exercise.
[12.17.13.6 NMAC - N, 3/31/2004]

12.17.13.7 DEFINITIONS: 
A. “Director” means the

director of the financial institutions division
of the regulation and licensing department.

B. “Division” means the
financial institutions division of the regula-
tion and licensing department.
[12.17.13.7 NMAC - N, 3/31/2004]

12.17.13.8 FINDINGS:
A. Section 58-11-20

NMSA 1978, authorizes the director to
grant by regulation the powers and authori-
ty that federal credit unions are authorized,
empowered, permitted or otherwise allowed
to exercise under federal statutes, rules or
regulations.

B. The national credit
union administration (“NCUA”) is author-
ized by federal legislation to regulate and
supervise federally chartered credit unions
throughout the United States.

C. By regulation, the
NCUA has determined that federal law pre-
empts any state law that regulates the rates,
terms of repayment and other conditions of
federally chartered credit union loans and
lines of credit to members. (Code of Federal
Regulations Section 701.21(b)).

D. On February 10, 2004,
the NCUA issued a letter ruling regarding
"preemption of the New Mexico Home



Loan Protection Act" (“NCUA
Preemption”) clarifying the fact that the
New Mexico Home Loan Protection Act is
preempted by federal law from applying to
federally chartered credit unions operating
in New Mexico.
[12.17.13.8 NMAC - N, 3/31/2004]

12.17.13.9 AUTHORITY: State
chartered credit unions are provided the
same powers and authority granted to feder-
ally chartered credit unions as a result of the
NCUA Preemption.
[12.17.13.9 NMAC - N, 3/31/2004]

HISTORY OF 12.17.13 NMAC:
[RESERVED]

12.20.71.7 D E F I N I T I O N S :
[RESERVED]
[12.20.71.7 NMAC - N, 03/03/2004]

12.20.71.8 FINDINGS:
A. Section 58-10-50

NMSA 1978, authorizes the director to
grant by regulation the rights, powers, priv-
ileges, immunities and exceptions pos-
sessed by federally chartered savings asso-
ciations.

B. The office of thrift
supervision, department of the treasury, the
“OTS,” is authorized by federal legislation
to regulate and supervise federally chartered
savings associations throughout the United
States.

C. On September 2, 2003
the OTS issued a letter ruling (the “OTS
preemption”) clarifying the fact that the fol-
lowing sections and subsections of the act
(the “preempted sections of the act”) are
pre-empted by federal law from applying to
federally chartered savings associations
operating in New Mexico:

(1) Section 58-21A-4.A. and B.
(Prohibited practices and provisions regard-
ing home loans);

(2) Section 58-21A-5.A., B., C.,
D., E., G., H., I., J., K., L., M., N., O., and P
(Limitations and prohibited practices for
high-cost home loans);

(3) Section 58-21A-6.A., B., C.,
D., and E. (default; notice; right to cure);

(4) Section 58-21A-9.A., B., and
C. (civil action);

(5) Section 58-21A-11.B. and C.
(actions based on home loans);

(6) Section 58-21A-12. (applica-
tion of Unfair Practices Act); and

(7) Section 58-21A-13. (attorney
general; enforcement of rules).
[12. 20.71.8 NMAC - N, 03/03/2004]

12.20.71.9 AUTHORITY:  State
chartered savings and loan associations are
provided the same powers and authority
granted to federally chartered savings asso-
ciations as a result of the OTS preemption.
[12.20.71.9 NMAC - N, 03/03/2004]

HISTORY OF 12.20.71 NMAC:
[RESERVED]

6,000 hours of clinical practice within those
five years - may qualify for licensure by
endorsement.  A qualified endorsement
applicant:

[A. does not need to take
the clinical practice portion of the state
examination;

B.] A. does not need to pro-
vide his/her score from the national licens-
ing examination;

[C.] B. may take the jurispru-
dence exam at a special time, for the stan-
dard endorsement fee, as arranged through
the board office, rather than at one of the
board's regularly scheduled exam times.
[16.25.2.11 NMAC - Rp, 16 NMAC
25.2.8.1.7 and 25.2.11, 7-25-01; A, 4-15-
04]

New Mexico Register / Volume XV, Number 6 / March 31, 2004230

NEW MEXICO 
REGULATION AND

LICENSING DEPARTMENT
FINANCIAL INSTITUTIONS 

DIVISION

TITLE 12 TRADE, COM-
MERCE AND BANKING
CHAPTER 20 SAVINGS AND
LOAN ASSOCIATIONS
PART 71 APPLICABILITY OF
HOME LOAN PROTECTION ACT

12.20.71.1 ISSUING AGENCY:
Financial Institutions Division of the
Regulation and Licensing Department.
[12.20.71.1 NMAC - N, 03/03/2004]

12.20.71.2 SCOPE: All state
chartered savings and loan associations oth-
erwise subject to the Home Loan Protection
Act, Sections 58-21A-1 to -14 NMSA 1978
(2003) (“Act”).
[12.20.71.2 NMAC - N, 03/03/2004]

12.20.71.3 S T A T U T O R Y
AUTHORITY: Sections 58-10-50 and 58-
10-72 NMSA 1978.
[12.20.71.3 NMAC - N, 03/03/2004]

12.20.71.4 D U R A T I O N :
Permanent.
[12.20.71.4 NMAC - N, 03/03/2004]

12.20.71.5 EFFECTIVE DATE:
March 3, 2004, unless a later date is cited at
the end of a section.
[12.20.71.5 NMAC - N, 03/03/2004]

12.20.71.6 OBJECTIVE: The
objective of this part is to grant state char-
tered savings and loan associations the same
powers and authority that federally char-
tered savings associations are authorized,
empowered, permitted or otherwise allowed
to exercise.
[12.20.71.6 NMAC - N, 03/03/2004]

NEW MEXICO BOARD OF
VETERINARY MEDICINE

This is an amendment to 16.25.2 NMAC,
Section 11, effective April 15, 2004.

16.25.2.11 LICENSURE BY
ENDORSEMENT: A veterinarian who
has been licensed in another state and has
done at least five years of clinical veterinary
practice immediately preceding application
for a New Mexico license - with at least

NEW MEXICO BOARD OF
VETERINARY MEDICINE

This is an amendment to 16.25.6 NMAC,
Section 10, effective April 15, 2004.  This
rule was also reformatted and renumbered
from 16 NMAC 25.6 to comply with cur-
rent NMAC requirements.

16.25.6.10 RENEWAL OF
LICENSE:

A. License will be issued
annually, and to qualify for renewal, the
applicant must:

(1) [Have paid the annual renew-
al fee.]  New licensee's first-year (partial-
year) -- fee prorated from date of license
issue until renewal date January 1.  Annual
RVT license renewal -- $35.00.

(2) A late penalty will be assessed
if not postmarked prior to midnight of
December 31.

(3) Certify that the applicant has
completed at least eight (8) hours of
approved continuing education during the
preceding year.  The hours will be derived
from seminars, short courses, or scientific
programs approved by the board, sponsored
by a veterinary, or veterinary technician
organization or university approved by the
board.

(a) There will be no exemptions
for age or retirees.

(b) A waiver of delinquent hours
may be granted by the board if a request is
made in writing.  The hours must be made
up in the next calendar year, in addition to
the regular requirement.

(c) Hours will be accumulated on
a yearly basis from January through
December.

(d) A maximum of eight (8) cred-
it hours may be accrued as excess and car-
ried forward to the succeeding licensing
year.

(e) A form will be sent out by the
executive director of the board of veterinary



medicine to be filled out and returned by the
technician at the time of annual registration
renewal.

(f) The burden of proving the
validity of the reported hours lies solely
with the technician reporting.

(g) New graduates do not have to
comply with the continuing education
requirement until the next full calendar year
after graduation.

B. Licensee shall have dis-
played at the business location, in full view
of the public, the original New Mexico reg-
istered veterinary technician certificate and
the current year's license renewal certifi-
cate.

C. All correspondence will
be addressed to the executive director of the
New Mexico board of veterinary medicine.
[01/05/76...05/31/96; 16.25.6.10 NMAC -
Rn & A, 16 NMAC 25.6.10, 04-15-04]
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