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Notices of Rulemaking and Proposed Rules

NEW MEXICO AGING AND
LONG-TERM SERVICES
DEPARTMENT

NOTICE OF PUBLIC HEARING

The Aging and Long-Term Services
Department, Brain Injury Services Fund,
will hold a formal public hearing on July
30, 2007 from 1:30 p.m. to 3:30 p.m. in the

Rio Grande Conference Room on the 21d
floor of the Toney Anaya Building located
at 2550 Cerrillos Road, Santa Fe, New
Mexico to receive public comments regard-
ing proposed promulgation of rule 8.326.10
NMAC, governing the Traumatic Brain
Injury Trust Fund Program.

The proposed rule may be obtained by con-
tacting, Theresa Encinias at 505-476-4509.
Interested persons may testify at the hearing
or submit written comments no later than
5:00 p.m. on July 30, 2007. Written com-
ments will be given the same consideration
as oral testimony given at the hearing.
Written comments should be addressed to:
Theresa  Encinias, @~ TBI  Program
Coordinator, Aging and Long-Term
Services Department, 2550 Cerrillos Road,
Santa Fe, New Mexico 87505, Fax Number:
505-476-4805, email:
Theresa.Encinias@state.nm.us.

If you are a person with a disability and you
require this information in an alternative
format or require special accommodations
to participate in the public hearing, please
contact, Theresa Encinias at 505-476-4509.
The Department requests at least 10 days
advance notice to provide requested alterna-
tive formats and special accommodations.

RE: JTIP RETREAT
DATE: Thursday, June 14,
2007

TIME: 9:00am-12:00pm-
Public Session

LOCATION: UNM Manufacturing

Training & Technology Center (MTTC)
Auditorium
800 Bradbury SE, Albuquerque, NM

AND
RE: JTIP MONTHLY
BOARD MEETING
DATE: Friday, June 15, 2007
TIME: 9:00am-3:00pm
LOCATION: CNM Workforce

Training Center-Room #103

5600 Eagle Rock Ave.
NE

NW Corner of 1-25 &
Alameda

Albuquerque, NM

PHONE: To inquire, please call: (505) 827-
0284

For additional information, including a
meeting agenda, please contact Therese R.
Varela at (505) 827-0323. If you are dis-
abled and require assistance, auxiliary aids
and services, (Voice & TDD), and/or alter-
nate formats in order to further your partic-
ipation, please contact Cynthia Jaramillo,
ADA Coordinator at (505) 827-0248. These
individuals are employees of New Mexico
Economic Development Department, 1100
St. Francis Dr., Santa Fe, NM 87505-4147.

proposed rule amendment from the Forestry
Division web site at
http://www.nmforestry.com, or by contact-
ing Kim Paul at (505) 476-3343 or
kim.paul@state.nm.us.

All interested parties may submit
relevant evidence, data, views and argu-
ments, in writing. Anyone wishing to sub-
mit written comments may do so via email
to kim.paul@state.nm.us or via mail to the
State Forester, C/O Kim Paul, EMNRD,
Forestry Division, P.O. Box 1948, Santa Fe,
NM 87504. No statements will be accept-
ed after the August 15, 2007.

NEW MEXICO ECONOMIC
DEVELOPMENT
DEPARTMENT

OPEN MEETING NOTICE

Chairman Eric Griego has announced the
Industrial Training Board will convene
board meetings for June 14, 2007 and June
15, 2007 as scheduled below. During the
June 14, 2007 meeting, the Industrial
Training Board will hold public comment to
discuss and revise the JTIP policies (Title 5,
Chapter 5, Part 50). During the June 15,
2007 regular meeting, the Industrial
Training Board will review the Job Training
Incentive Program’s proposals and continue
the policy discussion from the June 14,
2007 meeting.

NEW MEXICO ENERGY,
MINERALS AND NATURAL
RESOURCES

DEPARTMENT
FORESTRY DIVISION

NOTICE OF OPEN PUBLIC
COMMENT
on Amendments to the
Commercial Timber Harvesting
Requirements
June 30 - August 15, 2007

The Energy, Minerals and Natural
Resources Department (EMNRD) is
reopening and extending the comment peri-
od on its proposal to amend 19.20.4.7
NMAC to include pifion and juniper species
in the list of commercial species the
Forestry Division regulates pursuant to
19.20.4 NMAC and NMSA 1978, Section
68-2-1 et seq.. You may obtain copies of the

NEW MEXICO GAME
COMMISSION

STATE GAME COMMISSION
PUBLIC MEETING AND
RULEMAKING NOTICE

On Wednesday, July 18, 2007, beginning at
9:00 a.m., at the University of New Mexico-
Gallup Campus-Auditorium 248, 200
College Blvd., Gallup, NM 87301, and the
State Game Commission will meet in Public
Session to hear and consider action as
appropriate on the following: Revocations;
2008 Habitat Stamp Program Projects; State
Lands Access Easement; Mexican Wolf
Interdiction Concept; Relationship between
Elk and Wolf Demographics in the Blue
Range Wolf Recovery Area; Prospective
Mid-Cycle Adjustments to the Turkey Rule
19.31.16, NMAC and the Deer Rule
19.31.13, NMAC; Reservation of Two Elk
Licenses for Non-profit Wish Granting
Organization(s) under Section 17-3-13.5,
NMSA, 1978; Oryx Hunting Prohibitions
on White Sands Missile Range (19.31.12,
NMAC); Proposed Shooting Preserve
Application (19.35.3, NMAC), for the Blue
Springs Hunting Preserve; General Public
Comments; Closed Executive Session pur-
suant to Section 10-15-1(H), NMSA, 1978,
to discuss litigation, personnel matters,
acquisition of real property or water rights,
and matters related to determination of
sending  “Notice  of  Commission
Contemplated Action” per 19.30.8, NMAC;
Notice of Commission Contemplated
Action; Land Conservation Action on
Lewis Ranch; Budget Status Review;
Review of Hunt Application Fee and
Administrative Costs; Approval of Joint
Powers Agreement Continuing Use of
Cimarron Canyon, Fenton Lake, and
Clayton State as State Parks and Agreement
for Continuing Recreational Use Controls at
Ute Reservoir by State Parks.

The following rules are open for public
comment and consideration for adoption by
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the Commission:

* Presentation of Draft Rules
(19.31.18, NMAC) regarding use of Big
Game Enhancement Authorization

Packages and (19.31.19, NMAC) Hunting
and Fishing Authorizations for Governor’s
Special Events;

* Adoption of the 2007-2008
Upland Game Rule 19.31.5, NMAC, and
Waterfowl Rule 19.31.6, NMAC;

* Providing for a Proper and Valid
License to Assist Compliance of Game
Laws (19.31.3, NMAC); and

* Establishing Rules for Exemption
to Hunting by Spotlight or Artificial Light
Prohibited (Section 17-2-31, NMSA, 1978).

A copy of the agenda or any of the affected
rules can be obtained from the Office of the
Director, New Mexico Department of Game
and Fish, P.O. Box 25112, Santa Fe, New
Mexico 87504 or on the Department’s web-
site. This agenda is subject to change up to
24 hours prior to the meeting. Please con-
tact the Director’s Office at (505) 476-8008,
or the Department’s website at
www.wildlife.state.nm.us for updated infor-
mation.

If you are an individual with a disability
who is in need of a reader, amplifier, quali-
fied sign language interpreter, or any other
form of auxiliary aid or service to attend or
participate in the hearing or meeting, please
contact Shirley Baker at (505) 476-8030.
Please contact Ms. Baker at least 3 working
days before the set meeting date. Public
documents, including the Agenda and
Minutes can be provided in various accessi-
ble forms. Please contact Shirley Baker if a
summary or other type of accessible form is
needed.

NEW MEXICO PUBLIC
REGULATION

COMMISSION
INSURANCE DIVISION

STATE OF NEW MEXICO

PUBLIC REGULATION COMMIS-
SION

INSURANCE DIVISION

IN THE MATTER OF AMENDING
13.8.2 NMAC, RATE FILINGS BY
INSURERS AND RATE SERVICE
ORGANIZATIONS AND 13.8.3 NMAC
CASUALTY, PROPERTY, TITLE

AND VEHICLE INSURANCE POLICY
FORMS

DOCKET NO. 07-00231-IN

NOTICE OF HEARING ON_PRO-

POSED RULEMAKING AND PROCE-
DURAL ORDER

NOTICE IS HEREBY GIVEN that the
New Mexico Superintendent of Insurance
(“Superintendent”) proposes to amend
13.8.2 NMAC, Rate Filings By Insurers
And Rate Service Organizations and 13.8.3
NMAC, Casualty, Property, Title And
Vehicle Insurance Policy Forms. The
Superintendent, being fully advised,
FINDS and CONCLUDES:

1. On April 6, 2007 Governor
Richardson signed Senate Bill 483 (2007
N.M. Laws, Ch. 367) into law effective July
1, 2007. Senate Bill 483 significantly
changes filing requirements and enacts
other new provisions in the Insurance Rate
Regulation Law, Article 17 Chapter 59A
NMSA 1978.

2. The Superintendent is proposing
amendments to 13.8.2 NMAC and 13.8.3
NMAC to implement Senate Bill 483.

3. Copies of the proposal are available
as follows:

a. by downloading from the Public
Regulation Commission’s website,
www.nmpre.state.nm.us, under Proposed
Rules, Insurance: Docket No. 07-0023-IN -
Amending 13.8.2 NMAC, Rate Filings By
Insurers And Rate Service Organizations
and 13.8.3 NMAC, Casualty, Property, Title
and Vehicle Insurance Policy Forms;

b. by sending a written request
with the docket number, rule names, and
rule numbers to the Public Regulation
Commission’s Docketing Office, P.O. Box
1269, Santa Fe, NM 87504-1269 along with
a self-addressed envelope and a check for
$5.00 made payable to the Public
Regulation Commission to cover the cost of
copying; or

c. for inspection and copying dur-
ing regular business hours in the Public
Regulation Commission’s Docketing
Office, Room 406, P.E.R.A. Building, cor-
ner of Paseo de Peralta and Old Santa Fe
Trail, Santa Fe, NM.

4.  The Superintendent requests writ-
ten and oral comments from all interested
persons and entities on the proposal. All rel-
evant and timely comments, including data,
views, or arguments, will be considered by
the Superintendent. In reaching his deci-
sion, the Superintendent may take into
account information and ideas not con-
tained in the comments, providing that such
information or a writing containing the
nature and source of such information is
placed in the docket file, and provided that
the fact of the Superintendent’s reliance on
such information is noted in the order the
Superintendent ultimately issues.

IT IS THEREFORE ORDERED that this
Notice of Hearing on Proposed Rulemaking
and Procedural Order be issued.

IT IS FURTHER ORDERED that an
informal public hearing pursuant to Section
59A-4-18 NMSA 1978 be held on
Wednesday, August 8, 2007 at 9:30 a.m. in
the Public Regulation Commission, Fourth
Floor Hearing Room, P.E.R.A. Building,
corner of Paseo de Peralta and Old Santa Fe
Trail, Santa Fe, New Mexico for the pur-
pose of receiving oral public comments
including data, views, or arguments on the
proposal. All interested persons wishing to
present oral comments may do so at the
hearing. Interested persons should contact
the Insurance Division ahead of time to con-
firm the hearing date, time, and place since
hearings are occasionally rescheduled.

IT IS FURTHER ORDERED that all
interested parties may file written com-
ments on the proposal on or before
Monday, July 30, 2007. An original and
two copies of written comments must be
filed with the Public Regulation
Commission’s Docketing Office, Room
406, P.O. Box 1269, Santa Fe, NM 87504-
1269. The docket number must appear on
each submittal. If possible, please also e-
mail a copy of written comments in
Microsoft Word format to
alan.seeley@state.nm.us. Comments will
be available for public inspection during
regular business hours in the Docketing
Office, Room 406, P.E.R.A. Building, cor-
ner of Paseo de Peralta and Old Santa Fe
Trail, Santa Fe, NM.

IT IS FURTHER ORDERED that the
Superintendent may require the submission
of additional information, make further
inquiries, and modify the dates and proce-
dures if necessary to provide for a fuller
record and a more efficient proceeding.

IT IS FURTHER ORDERED that
Insurance Division Staff shall cause a copy
of this Notice to be published once in the
New Mexico Register and once in the
Albuquerque Journal.

PLEASE BE ADVISED THAT the New
Mexico Lobbyist Regulation Act, Section 2-
11-1 et seq., NMSA 1978 regulates lobby-
ing activities before state agencies, officers,
boards and commissions in rulemaking and
other policy-making proceedings. A person
is a lobbyist and must register with the
Secretary of State if the person is paid or
employed to do lobbying or the person rep-
resents an interest group and attempts to
influence a state agency, officer, board or
commission while it is engaged in any for-
mal process to adopt a rule, regulation, stan-
dard or policy of general application. An
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individual who appears for himself or her-
self is not a lobbyist and does not need to
register. The law provides penalties for vio-
lations of its provisions. For more informa-
tion and registration forms, contact the
Secretary of State’s Office, State Capitol
Building, Room 420, Santa Fe, NM 87503,
(505) 827-3600.

PLEASE BE ADVISED THAT individu-
als with a disability, who are in need of a
reader, amplifier, qualified sign language
interpreter, or any other form of auxiliary
aid or service to attend or participate in the
hearing, may contact Bettie Cordova at
(505) 827-4526. Public documents associ-
ated with the hearing can be provided in
various accessible forms for disabled indi-
viduals. Requests for summaries or other
types of accessible forms should also be
addressed to Ms. Cordova.

DONE, this 6! day of June 2007.

NEW MEXICO PUBLIC REGULA-
TION COMMISSION
INSURANCE DIVISION

/s/

MORRIS J. CHAVEZ, Superintendent of
Insurance

End of Notices and
Proposed Rules Section
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Adopted Rules

NEW MEXICO PUBLIC
ACCOUNTANCY BOARD

This is an amendment to 16.60.3 NMAC
Section 15, effective 07-29-2007.

16.60.3.15 CONTINUING PRO-
FESSIONAL EDUCATION (CPE)
REQUIRED TO OBTAIN OR MAIN-
TAIN AN “ACTIVE” CPA LICENSE:

A. The following require-
ments of continuing professional education
apply to certificate/license renewals and
reinstatements pursuant to Sections 9E and
12A of the act. An applicant for certifi-
cate/license renewal shall show completion
of no less than 120 clock hours of CPE,
complying with these rules during the 36-
month period ending on the last day of the
certificate/license holder’s birth month.

(1) Any applicant seeking a
license/certificate or renewal of an existing
license shall demonstrate participation in a
program of learning meeting the standards
set forth in the statement on standards for
continuing professional education (CPE)
programs jointly approved by NASBA and
AICPA or standards deemed comparable by
the board.

(2) Each person holding an active
CPA certificate/license issued by the board
shall show completion of no less than 120
hours of continuing professional education
complying with these rules during the pre-
ceding 36-month period ending on the last
day of the certificate/license holder’s birth
month, with a minimum of 20 hours com-
pleted in each year. Licensees shall report
CPE completion on board prescribed forms
including a signed statement indicating they
have met the requirements for participation
in the CPE program set forth in board rules.

(3) The board may, at its discre-
tion, accept a sworn affidavit as evidence of
certificate/license holder compliance with
CPE requirements in support of renewal
applications in lieu of documented evidence
of such. Reciprocity and reinstatement
applications shall require documented evi-
dence of compliance with CPE provisions.

(4) Deadline for receipt of license
renewal applications and supporting CPE
reports or affidavits is no later than the last
day of the certificate/license holder’s birth
month. Renewal applications and support-
ing CPE affidavits or reports shall be post-
marked or hand-delivered no later than the
renewal deadline date or the next business
day if the deadline date falls on a weekend
or holiday.

(5) In the event that a renewal
applicant has not completed the requisite
CPE by the renewal deadline, he shall pro-
vide a written explanation for failure to

complete CPE; request an extension for
completion of the required CPE; and shall
provide a written plan of action to remedi-
ate the deficiency.

(a) The extension request and
action plan shall accompany the renewal
application.

(b) The provisions of the action
plan shall be executed within 60 days of the
expiration date of the license.

(c) The board reserves the right
not to approve a plan of action or grant an
extension.

(d) Although a plan of action may
be approved immediately upon receipt, the
board reserves the right to levy a fine at a
later date for late CPE of $10.00 per day not
to exceed $1,000.

(e) The board may waive this fine
for good cause.

(f) If all CPE requirements are not
met within 90 days beyond the expiration
date of the license, the license shall be sub-
ject to cancellation.

(6) Renewal applications and
CPE reports received after prescribed dead-
lines shall include prescribed delinquency
fees.

(7) Applications will not be con-
sidered complete without satisfactory evi-
dence to the board that the applicant has
complied with the CPE requirements of
Sections 9E and 12A of the act and of these
rules.

(8) Reinstatement applicants
whose certificates/licenses have lapsed
shall provide documented evidence of com-
pletion of 40 hours of CPE for each year the
certificate/license was expired, not to
exceed 200 hours. If the license was
expired for longer than 36 months, at least
120 of the hours must have been earned
within the preceding 36 months.

(a) The length of expiration shall
be calculated from the date the license
expired to the date the application for rein-
statement was received by the board office.

(b) If the license was expired for
less than one year, documented evidence of
40 hours of CPE earned within the 12
months immediately preceding the date of
application for reinstatement must be pro-
vided.

(c) If the license was expired for
longer than one year, for the purpose of
determining the number of CPE hours
required, the length of expiration shall be
rounded down to the last full year if the par-
tial year was less than six months and
rounded up to the next full year if the partial
year was more than six months.

B. Exemption from CPE
requirements through change of certifi-
cate/license status between inactive/retired

and active status.

(1) Pursuant to Section 9E of the
act, the board may grant an exception to
CPE requirements for certificate holders
who do not provide services to the public.
Public means any private or public corpo-
rate or governmental entity or individual.
An individual who holds an inactive certifi-
cate/license is prohibited from practicing
public accounting and may only use the
CPA-inactive designation if they are not
offering accounting, tax, tax consulting,
management advisory, or similar services
either in New Mexico or in another state or
country. Persons desiring exemption from
CPE rules requirements may request to
change from “active” to “inactive” or
“retired” certificate/license status, provided
that they:

(a) complete board-prescribed
change-of-status forms and remit related
fees;

(b) not practice public accountan-
cy as defined in Section 3M of the act; pub-
lic accountancy means the performance of
one or more kinds of services involving
accounting or auditing skills, including the
issuance of reports on financial statements,
the performance of one or more kinds of
management, financial advisory or consult-
ing services, the preparation of tax returns
or the furnishing of advice on tax matters;
and

(c) place the word “inactive” or
“retired” adjacent to their CPA or RPA title
on a business card, letterhead or other doc-
uments or devices, except for a board-
issued certificate.

(2) Persons requesting to change
from “inactive” or “retired” to “active” cer-
tificate/license status shall:

(a) complete board-prescribed
change-of-status forms and remit related
fees; and

(b) provide documented evidence
of 40 hours of CPE for each year the certifi-
cate/license was inactive, not to exceed 200
hours; if the license was inactive for longer
than 36 months, at least 120 of the hours
must have been earned within the preceding
36 months.

(3) The effective date of this pro-
vision shall be January 1, 2007. An indi-
vidual who holds an inactive
certificate/license as of January 1, 2006 and
expects to be subject to the provisions of
this rule shall be permitted to obtain an
active certificate/license between January 1,
2006 and December 31, 2006 provided
they:

(a) complete board-prescribed
change-of-status forms and remit related
fees; and

(b) provide documented evidence
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of 40 hours of CPE earned between January
1, 2005 and December 31, 2006 or complete
120 hours of CPE within the three-year
period immediately prior to the date of
application for active status, provided that
the application is received by the board no
later than December 31, 2006.

(4) An individual who obtains an
active certificate/license during this transi-
tional period of January 1, 2006 to
December 31, 2006 shall not be subject to
the provisions of sub-paragraph (b) of para-
graph (2) above.

C. Hardship exceptions:
The board may make exceptions to CPE
requirements for reason of individual hard-
ship including health, military service, for-
eign country residence, or other good cause.
Requests for such exceptions shall be sub-
ject to board approval and presented in writ-
ing to the board. Requests shall include
such supporting information and documen-
tation as the board deems necessary to sub-
stantiate and evaluate the basis of the excep-
tion request.

D. Programs qualifying for
CPE credit: A program qualifies as accept-
able CPE for purposes of Sections 9E and
12A of the act and these rules if it is a learn-
ing program contributing to growth in pro-
fessional knowledge and competence of a
licensee. The program must meet the mini-
mum standards of quality of development,
presentation, measurement, and reporting of
credits set forth in the statement on stan-
dards for continuing professional education
programs jointly approved by NASBA and
AICPA, by accounting societies recognized
by the board, or such other standards
deemed acceptable to the board.

(1) The following standards will
be used to measure the hours of credit to be
given for acceptable CPE programs com-
pleted by individual applicants:

(a) an hour is considered to be a
50-minute period of instruction;

(b) a full 1-day program will be
considered to equal 8 hours;

(c) only class hours or the equiva-
lent (and not student hours devoted to
preparation) will be counted,

(d) one-half credit increments are
permitted after the first credit has been
earned in a given learning activity.

(2) Service as a lecturer, discus-
sion leader, or speaker at continuing educa-
tion programs or as a university
professor/instructor (graduate or undergrad-
uate levels) will be counted to the extent
that it contributes to the applicant’s profes-
sional competence.

(3) Credit as a lecturer, discussion
leader, speaker, or university
professor/instructor may be allowed for any
meeting or session provided that the session
would meet the continuing education
requirements of those attending.

(4) Credit allowed as a lecturer,
discussion leader, speaker or university pro-
fessor/instructor will be on the basis of 2
hours for subject preparation for each hour
of teaching and 1 hour for each hour of
presentation. Credit for subject preparation
may only be claimed once for the same
presentation.

(5) Credit may be allowed for
published articles and books provided they
contribute to the professional competence
of the applicant. The board will determine
the amount of credit awarded.

(6) Credit allowed under provi-
sions for a lecturer, discussion leader,
speaker at continuing education programs,
or university professor/instructor or credit
for published articles and books may not
exceed one half of an individual’s CPE
requirement for a 3-year reporting period
(shall not exceed 60 hours of CPE credit
during a 3-year reporting period).

(7) For a continuing education
program to qualify under this rule, the fol-
lowing standards must be met:

(a) an outline of the program is
prepared in advance and preserved;

(b) the program is at least 1 hour
in length;

(c) a qualified instructor conducts
the program; and

(d) a record of registration or
attendance is maintained.

(8) The following programs are
deemed to qualify, provided the above are
met:

(a) professional development pro-
grams of recognized national and state
accounting organizations;

(b) technical sessions at meetings
of recognized national and state accounting
organizations and their chapters; and

(¢) no more than 4 hours CPE
annually may be earned for board meeting
attendance.

(9) University or college gradu-
ate-level courses taken for academic credit
are accepted. Excluded are those courses
used to qualify for taking the CPA exam.
Each semester hour of credit shall equal 15
hours toward the requirement. A quarter
hour credit shall equal 10 hours.

(10) Non-credit short courses -
each class hour shall equal 1 hour toward
the requirement and may include the fol-
lowing:

(a) formal, organized in-firm edu-
cational programs;

(b) programs of other accounting,
industrial, and professional organizations
recognized by the board in subject areas
acceptable to the board;

(c) formal correspondence or
other individual study programs which
require registration and provide evidence of
satisfactory completion will qualify with
the amount of credit to be determined by the

board.

(11) The board will allow up to a
total of 24 hours of CPE credits for firm
peer review program participation. Hours
may be earned and allocated in the calendar
year of the acceptance letter for the firm’s
CPAs participating in the peer review.

(a) Firms having an engagement
or report peer review will be allowed up to
12 hours of CPE credits.

(b) Firms having a system peer
review will be allowed up to 24 hours of
CPE credits.

(c) Firms having a system peer
review at a location other than the firm’s
office shall be considered an off-site peer
review and will be allowed up to 12 hours
of CPE credits.

(d) The firm will report to the
board the peer review CPE credit allocation
listing individual firm CPAs and the number
of credits allotted to each CPA. Individual
CPAs receiving credit based upon a firm’s
report to the board may submit firm-report-
ed hours in their annual CPA report forms to
the board. If CPE credits will not be used,
no firm report will be necessary.

(12) The board may look to rec-
ognized state or national accounting organi-
zations for assistance in interpreting the
acceptability of the credit to be allowed for
individual courses. The board will accept
programs meeting the standards set forth in
the NASBA CPE registry, AICPA guide-
lines, NASBA quality assurance service, or
such other programs deemed acceptable to
the board.

(13) For each 3-year reporting
period, at least 96 of the hours reported
shall be courses, programs or seminars
whose content is in technical subjects such
as audit; attestation; financial reporting; tax,
management consulting; financial advisory
or consulting; and other areas acceptable to
the board as directly related to the profes-
sional competence of the individual.

efrroRReRt |

(14) Effective for CPE reporting
periods ending on or after July 31, 2007, for
each 3-year reporting period, at least 24 of
the hours reported shall not include CPE
sponsored by the licensee’s firm, agency,

company, or organization but may include
all methods of CPE delivery, provided that

each hour meets the standards specified in
paragraphs (1) through (10) of this subsec-
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(15) For each 3-year reporting | holders/licensees are required to maintain | the Impaired Dentists and Dental

period, credit will be allowed once for any
single course, program or seminar unless
the individual can demonstrate that the con-
tent of such course, program or seminar was
subject to substantive technical changes
during the reporting period.

E. Programs not qualify-
ing for CPE:

(1) CPA examination review or
“cram” courses;

(2) industrial development, com-
munity enhancement, political study groups
or similar courses, programs or seminars;

(3) courses, programs or seminars
that are generally for the purpose of learn-
ing a foreign language;

(4) partner, shareholder or mem-
ber meetings, business meetings, committee
service, and social functions unless they are
structured as formal programs of learning
adhering to the standards prescribed in this
rule.

F. Continuing profession-
al education records requirements: When
applications to the board require evidence
of CPE, the applicants shall maintain such
records necessary to demonstrate evidence
of compliance with requirements of this
rule.

(1) Reinstatement and reciprocity
applicants shall file with their applications a
signed report form and statement of the
CPE credit claimed. For each course
claimed, the report shall show the sponsor-
ing organization, location of program, title
of program or description of content, the
dates attended, and the hours claimed.

(2) Responsibility for document-
ing program acceptability and validity of
credits rests with the licensee and CPE
sponsor. Such documentation should be
retained for a period of 5 years after pro-
gram completion and at minimum shall con-
sist of the following:

(a) copy of the outline prepared
by the course sponsor along with the infor-
mation required for a program to qualify as
acceptable CPE as specified in this rule; or

(b) for courses taken for scholas-
tic credit in accredited universities and col-
leges, a transcript reflecting completion of
the course. For non-credit courses taken, a
statement of the hours of attendance, signed
by the instructor, is required.

(3) Institutional documentation of
completion is required for formal, individ-
ual self-study/correspondence programs.

(4) The board may verify CPE
reporting information from applicants at its
discretion. Certificate holders/licensees or
prospective certificate holders/licensees are
required to provide supporting documenta-
tion and/or or access to such records and
documentation as necessary to substantiate

documentation to support CPE hours
claimed for a period of 5 years after course
completion/CPE reporting.  Should the
board exercise its discretion to accept an
affidavit in lieu of a CPE report, the board
shall audit certificate/license holder CPE
rules compliance of no less than 10 percent
of active CPA/RPA licensees annually.

(5) In cases where the board
determines requirements have not been met,
the board may grant an additional period of
time in which CPE compliance deficiencies
may be removed. Fraudulent reporting is a
basis for disciplinary action.

(6) An individual who has sub-
mitted a sworn affidavit on their renewal
application as evidence of compliance with
CPE requirements and is found, as the result
of a random audit, not to be in compliance
will be subject to a minimum $250.00 fine
and any other penalties deemed appropriate
by the board as permitted by Section 20B of
the act.

(7) The sponsor of a continuing
education program is required to maintain
an outline of the program and
attendance/registration records for a period
of 5 years after program completion.

(8) The board may, at its discre-

tion, examine certificate holder/licensee or
CPE sponsor documentation to evaluate
program compliance with board rules.
Non-compliance with established standards
may result in denial of CPE credit for non-
compliant programs and may be a basis for
disciplinary action by the board for fraudu-
lent documentation and representation by a
CPE sponsor or certificate holder/licensee
of a knowingly non-compliant CPE pro-
gram.
[16.60.3.15 NMAC - Rp 16 NMAC 60.6.6,
02-14-2002; A, 09-16-2002; A, 06-15-2004;
A, 07-30-2004; A, 12-30-2004; A, 04-29-
2005; A, 12-30-2005; A, 05-15-2006; A, 07-
29-2007]

NEW MEXICO BOARD OF
DENTAL HEALTH CARE

This is an amendment to 16.5.1 NMAC
Section 7, effective 07-16-07.

16.5.1.7 DEFINITIONS:

A. “Act” means the Dental
Health Care Act, Sections 61-5A-1 through
61-5A-29, NMSA 1978.

B. “Authorization” means
written or verbal permission from a dentist
to a dental hygienist, dental assistant, or
dental student to provide specific tests,
treatments or regimes of care.

C. “Diagnosis” means the
identification or determination of the nature
or cause of disease or condition.

Hygienists Act, Sections 61-5B-1 through
61-5B-11, NMSA 1978.

E. “Jurisprudence exam”
means the examination given over the laws,
rules and regulations, which relate to the
practice of dentistry, dental hygiene and
dental assisting in the state of New Mexico.

F. “Licensee” means an
individual who holds a valid license to prac-
tice dentistry or dental hygiene in New
Mexico.

G “Provider” means a
provider of dental health care services,
including but not limited to dentists, dental
hygienists, and dental assistants.

H. “Supervising dentist”
means a dentist that maintains the records of
a patient, is responsible for their care, has
reviewed their current medical history and
for purposes of authorization, has examined
that patient within the previous eleven
months or will examine that patient within
30 days of giving authorization.

L. “WREB” means the
western regional examining board, which
acts as the representative agent for the board
and committee in providing written and
clinical examinations to test the applicant’s
competence to practice in New Mexico.

[k.]J. “CRDTS” means the
central regional dental testing service,
which acts as a representative agent for the
board and committee in providing written
and clinical examinations to test the appli-
cants competence to practice in New
Mexico.]

[E.] K. “Written authorization”
means a signed and dated prescription from
a supervising dentist to a dental hygienist to
provide specific tests, treatments or regimes
of care in a specified location for 30 days
following the date of signature.

[M:] L. [RPBIS-Hs-the-profession-
e—baeleeround—information—serviees |
“Professional background service” means a
board designated professional background
service, which compiles background infor-
mation regarding an applicant from multi-
ple sources.

D] M. [Nen-dentist—owner—is|

“Non-dentist owner” means an individual
not licensed as a dentist in New Mexico or
a corporate entity not owned by a majority
interest of a New Mexico licensed dentist
that employs or contracts with a dentist or
dental hygienist to provide dental or dental
hygiene services and that does not meet an
exemption status as detailed in 61-5A-5 G,
NMSA 1978.
[3-11-89, 5-31-95, 9-30-96, 12-15-97;
16.5.1.7 NMAC - Rn, 16 NMAC 5.1.7, 12-
14-00; A, 06-14-01; A, 03-29-02; A, 03-06-
05; A, 07-16-07]
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NEW MEXICO BOARD OF
DENTAL HEALTH CARE

This is an amendment to 16.5.4 NMAC
Section 8, effective 07/16/07.

16.5.4.8 REQUIREMENTS
FOR EMERGENCY LICENSURE:
A. Dentists, dental hygien-

ists and dental assistants currently licensed
and in good standing, or otherwise meeting
the requirements for New Mexico licensure
in a state in which a federal disaster has
been declared, may be licensed in New
Mexico during the four (4) months follow-
ing the declared disaster at no cost upon sat-
isfying the following requirements:

(1) receipt by the board of a com-
pleted application which has been signed
and notarized and which is accompanied by
proof of identity, which may include a copy
of a drivers license, passport or other photo
identification issued by a governmental
entity;

(2) licensing qualifications and
documentation requirements 16.5.6 NMAC,
16.5.7 NMAC, 16.5.8 NMAC for dentists,
16.5.19 NMAC, 16.5.20 NMAC, 16.5.21
NMAC for dental hygienists and 16.5.33
NMAC for dental assistants;

(3) other required information
and/or documentation will be the name and
address of employer, copy of diploma, copy
of current license in another state, or verifi-
cation of licensure, copy of DEA license if
applicable; a license will not be granted
without a practice location; the board will
query the national practitioners databank,
American association of dental examiners
and other state dental boards where the
practitioner has ever held a license; if any or
all of this information and/or documents are
not available or destroyed in a disaster, an
affidavit certifying this will be required.

B. The board may waive
the following requirements for licensure:

(1) application fee;

(2) background check by a pro-
fessional background information
service[s]; and

(3) transcripts from an ADA
accredited program.

C. The board may waive
the specific forms required under the
requirements for licensure if the applicant is
unable to obtain documentation from the
federal declared disaster areas.

D. Nothing in this section
shall constitute a waiver of the requirements
for licensure for dentists as required in
16.5.6 NMAC, 16.5.7 NMAC, 16.5.8
NMAC; dental hygienists as required in
16.5.19 NMAC, 16.5.20 NMAC, 16.5.21
NMAC:; and dental assistants as required in
16.5.33 NMAC.

E. Licenses issued under

the emergency provision shall expire four
(4) months, following the date of issue,
unless the board or an agent of the board
approves a  renewal  application.
Application for renewal shall be made thir-
ty (30) days prior to the date of expiration
and may be renewed no more than once.
The applicant must obtain a permanent or
temporary license within eight (8) months
of the issuance of the initial emergency
license. The board reserves the right to
request additional documentation, including
but not limited to recommendation forms
and work experience verification forms
prior to approving license renewal. The
board will renew an emergency license for a
period of four (4) months for the following
renewal fees:

(1) dentists $100.00
emergency license renewal fee;

(2) dental hygienists 50.00
emergency license renewal fee;

(3) dental assistants 10.00
emergency license renewal fee.

F. Licensees issued a

license under the emergency provision are
subject to all provisions of the Dental
Health Care Act, Article SA and the rules
and regulations, Title 16 Chapter 5, specifi-
cally the disciplinary proceedings NMSA
1978 Section 61-5A-21.
[16.5.4.8 NMAC -
07/16/07]

N, 04/17/06; A,

NEW MEXICO BOARD OF
DENTAL HEALTH CARE

This is an amendment to 16.5.5 NMAC
Section 8, effective 07-16-07.

16.5.5.8 FEES:

A. All fees are non-refund-
able.

B. Application for licen-

sure by examination fee is $500, which
includes the initial licensing period.

C. Application for licen-
sure by credential fee is $750, which
includes the initial licensing period.

D. An applicant who does
not obtain a passing score on the jurispru-
dence exam must submit an additional fee
of $100 to re-take the exam.

E. Triennial renewal fee
for all dental licensees is $450.

(1) Impaired fee is $30 per trien-
nial renewal period plus renewal fee.

(2) Late renewal fee of $100 after
July 1 through September 1 plus renewal
and impaired fees.

(3) Cumulative late fee of $10 per
day from August 1 to the date of the post-
mark or hand-delivery to the board office
plus renewal, late and impaired fees.

F. Triennial renewal fee
for inactive license is $90.

G Temporary license fees:

(1) forty-eight hour license, appli-
cation fee of $50, license fee of $50;

(2) six month license, application
fee of $100, license fee of $200;

(3) twelve month license, applica-
tion fee of $100, license fee of $300.

H. Anesthesia permit fees:

(1) Nitrous oxide permit fee is
$25;

(2) Conscious sedation I permit
fee is $25;

(3) Conscious sedation II permit
fee is $300;

(4) Deep sedation and general
anesthesia permit fee is $300.

L Reinstatement fee is
$400.

J. Application for licen-
sure for inactive status is $50.

K. Non-Dentist ~ Owner
fees.

(1) Application for licensure fee
is $300, which includes the initial licensing

period.

(2) Triennial renewal fee of $150.
(3) Late renewal fee of $100 after

July 1 through September 1 plus renewal
fee.

(4) Cumulative late fee of $10 per

day from August 1 to the date of the post-
mark or hand-delivery to the board office
plus renewal and late fee.

[k] L. Administrative and
duplication fees:

(1) duplicate license fee is $25;

(2) multiple copies of the statute
or rules are $10 each;

(3) copy fees are $0.50 per page,
with a minimum charge of $5.00;

[53] (4) list of current dental
licensees is $250; an annual list of current
licensees is available to the professional
association upon request at no cost; and

[€6}] (5) mailing labels of current

dental licensees is $300.
[10-21-70, 3-14-73, 4-11-81, 3-7-88, 4-12-
92, 3-16-94, 5-31-95, 9-30-96, 12-15-97, 5-
28-99, 8-16-99; 16.5.5.8 NMAC - Rn & A,
16 NMAC 5.5.8, 06-14-01; A, 5-31-02, A,
03-06-05; A, 04-17-06 A, 07-16-07]

NEW MEXICO BOARD OF
DENTAL HEALTH CARE

This is an amendment to 16.5.6 NMAC
Section 8, 9 and 10, effective 07-16-07.

16.5.6.8 PREREQUISITE
REQUIREMENTS FOR GENERAL
PRACTICE LICENSE: Each applicant
for a license to practice dentistry by exami-
nation must possess the following qualifica-
tions:

A. graduated and received
a diploma from an accredited dental school
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as defined in 61-5A-12,A;

B. successfully completed
the dental national board examination as
defined in 61-5A-12,A;

C. passed a WREB or
CRDTS clinical examination; the results of
the WREB or CRDTS exam are valid in
New Mexico for a period not to exceed five
years:

(1) the applicant shall apply
directly to WREB or CRDTS for examina-
tion, and

(2) WREB or CRDTS results
must be sent directly to the board office;
and

D. completed the jurispru-
dence exam with a score of at least 75 per-
cent; the applicant shall schedule the exam
through the board office;

E. the board requires a
level III background status report from
BIS} a board designated professional
background service for new graduates, and
a level II background status report from
[PBES] a board designated professional
background service for an applicant who
has been in practice with experience; appli-
cation for this service will be included with
other application materials; the applicant
will apply and pay fees directly to [PBES] a
board designated professional background
service to initiate this service.

[3-14-73, 5-31-95, 9-30-96, 12-15-97;
16.5.6.8 NMAC - Rn & A, 16 NMAC 5.6.8,
06-14-01; A, 3-29-02, A, 07-16-07]

16.5.6.9 PREREQUISITE
REQUIREMENTS FOR SPECIALTY
LICENSE: Each applicant for a license to
practice a dental specialty by examination
must possess the following qualifications.
Individuals licensed to practice a dental spe-
cialty shall be limited to practice only in
that specialty area:

A. graduated and received
a diploma from an accredited dental school
as defined in 61-5A-12,A; and

B. a postgraduate degree
or certificate from an accredited dental
school or approved residency program as
defined in 61-5A-12,D in one of the follow-
ing specialty areas:

(1) dental public health,

(2) endodontics,

(3) oral and maxillofacial surgery,

(4) orthodontics and dento-facial
orthopedics,

(5) oral pathology,

(6) pediatric dentistry,

(7) periodontology, or

(8) prosthodontics.

C. successfully completed
the dental national board examination as
defined in Section 61-5A-12,A;

D. passed a WREB or
CRDTS specialty examination; the results
of the WREB or CRDTS exam are valid in

New Mexico for a period not to exceed five
years:

(1) the applicant shall apply
directly to WREB or CRDTS for examina-
tion; and

(2) WREB or CRDTS results
must be sent directly to the board office;

E. an applicant in any spe-
cialty defined above for which there is no
WREB or CRDTS specialty examination
may substitute diplomate status for the
examination; and

F. completed the jurispru-
dence exam with a score of at least 75 per-
cent; the applicant shall schedule the exam
through the board office;

G. the board requires a
level II background status report from
[PBES] a board designated professional
background service; application for this
service will be included with other applica-
tion materials; the applicant will apply and
pay fees directly to [PB¥S] a board desig-
nated professional background service to
initiate this service.

[3-16-94, 5-31-95, 12-15-97, 02-14-00;
16.5.6.9 NMAC-Rn & A, 16 NMAC 5.6.9,
06-14-01; A, 3-29-02; A, 07-16-07]

16.5.6.10 DOCUMENTATION
REQUIREMENTS: Each applicant for a
license by examination must submit the
required fees and following documentation:

A. completed application
signed and notarized with a passport quality
photo taken within 6 months; applications
are valid for 1 year from the date of receipt;

B. official transcripts
and/or an original letter on letterhead with a
raised embossed seal verifying successfully
passing all required courses from the dental
school or college, to be sent directly to the
board office from the accredited program;

C. copy of WREB or
CRDTS score card or certificate from the
appropriate specialty board,

D. copy of national board
examination certificate or score card,;
E. proof of having taken a

course in infection control technique or
graduation from dental school within the
past twelve months;

F. proof of current [&PR]
basic life support certification accepted by
the American heart association or the
American red cross;

G. repealed

H. the board will obtain
verification of applicant status from the
national practitioners data bank and the
American association of dental examiners
clearinghouse; and

L the appropriate status
report from [PBIS] a board designated pro-
fessional background service must be
received by the board office directly from
[BBES] a board designated professional

background service; the results of the back-
ground check must either indicate no nega-
tive findings, or if there are negative find-
ings, those findings will be considered by
the board;

J. the board may deny,
stipulate, or otherwise limit a license if it is
determined the applicant is guilty of violat-
ing any of the provisions of the act, the
Uniform Licensing Act, the Impaired
Dentists and Hygienists Act, these rules, or
if it is determined that the applicant poses a
threat to the welfare of the public;

K. verification of licensure
in all states where the applicant holds or has
held a license to practice dentistry, or other
health care profession; verification must be
sent directly to the office from the other
state(s) board, must include a raised seal,
and must attest to the status, issue date,
license number, and other information con-
tained on the form;

L. in addition to the docu-
mentation required above, an applicant for
licensure in a specialty area must request
official transcripts from the residency pro-
gram and/or postgraduate training program
to be sent directly to the board office from
the accredited program.

[3-16-94, 5-31-95, 9-30-96, 12-15-97, 8-16-
99; 16.5.6.10 NMAC - Rn & A, 16 NMAC
5.6.10, 06-14-01; A, 3-29-02; A, 07-16-07]

NEW MEXICO BOARD OF
DENTAL HEALTH CARE

This is an amendment to 16.5.7 NMAC
Section 9, 10 and 15, effective 07-16-07.

16.5.7.9 PREREQUISITE
REQUIREMENTS FOR TEMPORARY
LICENSURE: Each applicant for tempo-
rary licensure must possess the following
qualifications:

A. graduated and received
a diploma from an accredited dental school
or college as defined in 61-5A-12, A;

B. if the temporary license
is for a practice specialty, the applicant must
have obtained a postgraduate degree or cer-
tificate from an accredited dental college,
school of dentistry or other residency pro-
gram that is accredited by the American
dental association commission on dental
accreditation;

C. hold a wvalid license
from another state or territory of the United
States;

D. applicants requesting a
six or twelve month temporary license must
pass the jurisprudence exam with a score of
at least a 75 percentile;

E. for those applying for a
initial temporary license in public health
dentistry or as a replacement practitioner,
the board requires a level III background



406

New Mexico Register / Volume XVIII, Number 12 / June 29, 2007

status report from [PBES] a board designat-

ing all required courses from the dental

ed professional background service; appli-
cation for this service will be included with
other application materials; the applicant
will apply and pay fee directly to [PBS] a
board designated professional background
service to initiate this service; the license
may be provisionally issued while awaiting
the report from [PBIS] a board designated
professional background service.

[3-14-73, 5-31-95; 16.5.7.9 NMAC - Rn &
A, 16 NMAC 5.7.9, 12-14-00; A, 06-14-01;
A, 07-16-07]

16.5.7.10 DOCUMENTATION
REQUIREMENTS: Each applicant for a
temporary license must submit the required
fees and following documentation:

A. completed application
signed and notarized with a passport quality
photo taken within 6 months. Applications
are valid for 1 year from the date of receipt;

B. verification of licensure
in all states where the applicant holds or has
held a license to practice dentistry, or other
health care profession; verification must be
sent directly to the office from the other
state(s) board, must include a raised seal,
and must attest to the status, issue date,
license number, and other information con-
tained on the form;

C. proof of current [ERR]
basic life support certification accepted by
the American heart association or the
American red cross; and

D. an affidavit from the
New Mexico licensed dentist who is spon-
soring the applicant attesting to the qualifi-
cations of the applicant and the activities the
applicant will perform; applicants for tem-
porary licensure in underserved areas and
state institutions must:

(1) provide an affidavit from the
administrative supervisor of the applicant’s
proposed employer organization as defined
in Subsection C 16.5.7.8 NMAC attesting to
supervision and oversight by a New Mexico
licensed dentist, and bearing the signature
of both; or

(2) provide an affidavit from the
New Mexico department of health specify-
ing supervision will by a licensed New
Mexico dentist and bearing the signature of
both, and

(3) report any changes in supervi-
sion or oversight of the temporary licensee
to the board within (30) thirty days of the
change;

(4) provide proof of acceptable
liability insurance coverage;

E. in addition, applicants
requesting temporary licensure in public
health dentistry or as a replacement practi-
tioner must submit the following:

(1) official transcripts or an origi-
nal letter on letterhead with a raised
embossed seal verifying successfully pass-

school or college, to be sent directly to the
board office from the accredited program;

(2) copy of national board exami-
nation certificate or score card,

(3) proof of having taken a course
in infection control technique within the
past twelve months;

(4) applicant shall authorize the
drug enforcement administration (DEA)
and American association of dental examin-
ers clearinghouse to send verification of sta-
tus directly to the board office;

(5) the board will obtain verifica-
tion of applicant status from the national
practitioners data bank; and

(6) a level III status report from
[RPB+S] a_board designated professional
background service must be received direct-
ly from [RBES] a board designated profes-
sional background service; the results of the
background check must either indicate no
negative findings, or if there are negative
findings, those findings will be considered
by the board; the board may deny, stipulate,
or otherwise limit a license if it is deter-
mined the applicant is guilty of violating
any of the provisions of the act, the Uniform
Licensing Act, the Impaired Dentists and
Hygienists Act, these rules, or if it is deter-
mined that the applicant poses a threat to the
welfare of the public;

(7) in addition to the documenta-
tion required above, an applicant for tempo-
rary licensure in a specialty area must
request official transcripts from the residen-
cy program and/or postgraduate training
program to be sent directly to the board
office from the accredited program.
[3-14-73, 5-31-95, 9-30-96; 16.5.7.10
NMAC - Rn, 16 NMAC 5.7.10, 12-14-00;
A, 06-14-01; A, 3-29-02, A, 07-16-07]

16.5.7.15 CONVERSION OF
TEMPORARY LICENSE TO LICENSE
BY CREDENTIALS:

A. Following the comple-
tion of the requirements listed in Subsection
C of 16.5.7.8 NMAC of these rules, the
temporary licensee may complete an appli-
cation for licensure by credentials.

B. Any additional licenses
acquired during the time practicing under a
temporary license must be reported on the
application for licensure by credentials.

C. Any actions taken
against the applicant’s license in any other
jurisdiction while licensed in New Mexico
under a temporary license must be reported
on the application for license by credentials.

D. Upon receipt of a com-
plete application the board shall issue a
New Mexico license by credentials unless
there is any action pending against the tem-
porary license. Then at the discretion of the
board or it’s agent, the temporary license
may be extended until pending action is set-

tled. If action is taken against the temporary
license, conversion to a license by creden-
tials will be halted and the temporary
license will no longer be renewed.

E. Conversion of a tempo-
rary license to practice dentistry does not
allow conversion of a temporary anesthesia
permit into one lasting more than the initial
12 months. After the 12 month period, an
additional permit requires successful com-
pletion of an additional anesthesia exam and
a facilities inspection. See Subsection C of
16.5.15.15 NMAC.

[16.5.7.15 NMAC - N, 3-29-02; A, 07-16-
07]

NEW MEXICO BOARD OF
DENTAL HEALTH CARE

This is an amendment to 16.5.8 NMAC
Section 8, 9 and 10, effective 07-16-07.

16.5.8.8 PREREQUISITE
REQUIREMENTS FOR LICENSURE
IN GENERAL PRACTICE: Each appli-
cant for licensure as a general dentist by
credentials must possess the following qual-
ifications:

A. graduated and received
a diploma from an accredited dental school
as defined in 61-5A-12,A;

B. completed sixty (60)
hours of approved continuing education
during the past thirty-six (36) months in
compliance with Section 16.5.1.15 NMAC
of these rules;

C. passed the dental
national board examination as defined in
Section 61-5A-12,A;

D. passed the jurispru-
dence exam with a score of at least 75 per-
centile;

E. holds a valid license in
good standing by clinical examination in
another state or territory of the United
States, or has maintained a uniform service
practice in the United States military or
public health service for three years imme-
diately preceding the application;

F. the board may deny,
stipulate, or otherwise limit a license if it is
determined the applicant holds or has held a
license in another jurisdiction that is not in
good standing, if proceedings are pending
against the applicant in another jurisdiction,
or information is received indicating the
applicant is of danger to patients or is guilty
of violating any of the provisions of the act,
the Uniform Licensing Act, the Impaired
Dentists and Hygienists Act, or these rules;

G the board requires a
level II background status report from
[BBES] a board designated professional
background service; application for this
service will be included with other applica-
tion materials; the applicant will apply and
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pay fees directly to [PB¥S] a board desig-
nated professional background service to
initiate this service.

[3-16-94, 8-15-95, 9-30-96, 1-1-99, 8-16-
99; 16.5.8.8 NMAC - Rn & A, 16 NMAC
5.8.8, 12-14-00; A, 06-14-01; A, 07-16-07]

16.5.8.9 PREREQUISITE
REQUIREMENTS FOR LICENSE IN
SPECIALTY PRACTICE: Each applicant
for a license to practice a dental specialty by
credentials must possess the following qual-
ifications. Individuals licensed to practice a
dental specialty shall be limited to practice
only in that specialty area.

A. Graduated and received
a diploma from an accredited dental school
as defined in 61-5A-12,A.

B. Have a postgraduate
degree or certificate from an accredited den-
tal school or approved residency program as
defined in 61-5A-12,D, in one of the spe-
cialty areas of dentistry recognized by the
ADA.

C. Completed sixty (60)
hours of continuing education during the
past thirty-six (36) months in compliance
with Section 16.5.1.15 NMAC of these
rules.

D. Successfully completed
the dental national board examination as
defined in Section 61-5A-12 A.

E. Successfully completed
an examination for diplomat status or a spe-
cialty licensure examination comparable to
the specialty exam recognized by the New
Mexico board of dental health care:

(1) the examination must include
the entry level clinical skills in one of the
following specialties: endodontics, oral and
maxillofacial surgery, orthodontics/dento-
facial orthopedics, oral pathology, pediatric
dentistry, periodontology, prosthodontics;
or oral and maxillofacial radiology; or

(2) for licensure as a specialist in
dental public health, the applicant must
have successfully completed the examina-
tion for diplomat status given by the
American board of public health dentistry.

F. Completed the jurispru-
dence exam with a score of at least 75 per-
cent.

G. Hold a valid license by
examination in another state or territory of
the United States;

H. The board may deny,
stipulate, or otherwise limit a license if it is
determined the applicant holds or has held a
license in another jurisdiction that is not in
good standing, if proceedings are pending
against the applicant in another jurisdiction,
or information is received indicating the
applicant is of danger to patients or is guilty
of violating any of the provisions of the act,
the Uniform Licensing Act, the Impaired
Dentists and Hygienists Act, or these rules.

L. The board requires a
level II background status report from
[BBES] a board designated professional
background service. Application for this
service will be included with other applica-
tion materials. The applicant will apply and
pay fees directly to [PB¥S] a board desig-
nated professional background service to
initiate this service.

[3-16-94, 8-15-95, 9-30-96, 8-16-99, 06-13-
01; 16.5.8.9 NMAC - Rn, 16 NMAC 5.8.9,
12-14-00; A, 06-14-01; A, 07-16-07]

16.5.8.10 DOCUMENTATION
REQUIREMENTS: Each applicant for
licensure by credentials must submit the
required fees and following documentation:
A. completed application
signed and notarized with a passport quality
photo taken within 6 months; applications
are valid for 1 year from the date of receipt;
B. official transcripts or an
original letter on letterhead with a raised
embossed seal verifying successfully pass-
ing all required courses from the dental
school or college, to be sent directly to the
board office from the accredited program;

C. copy of national board
examination certificate or scorecard;
D. proof of having taken a

course in infection control technique within
the past twelve months;

E. proof of current [&PR]
basic life support certification accepted by
the American heart association or the
American red cross;

F. the board will obtain
verification of applicant status from the
national practitioners data bank and the
American association of dental examiners
clearinghouse;

G verification of licensure
in all states where the applicant holds or has
held a license to practice dentistry, or other
health care profession; verification must be
sent directly to the office from the other
state(s) board, must include a raised seal,
and must attest to the status, issue date,
license number, and other information con-
tained on the form;

H. a level II status report
from [RBFS] a board designated profession-
al background service must be received by
the board office directly from [RBIS] a
board designated professional background
service; the results of the background check
must either indicate no negative findings, or
if there are negative findings, those findings
will be considered by the board;

L. the board may deny,
stipulate or otherwise limit a license if it is
determined the applicant is guilty of violat-
ing any of the provisions of the act, the
Uniform Licensing Act, the Impaired
Dentist and Hygienist Act, these rules, or if
t is determined that the applicant poses a

threat to the welfare of the public;

J. proof of sixty (60)
hours of continuing education during the
thirty-six (36) months prior to licensure in
compliance with Section 16.5.1.15 NMAC
of these rules;

K. dentists employed in
uniform service practice shall furnish:

(1) a copy of the most recent com-
missioned officers effectiveness report, or
equivalent, issued by the uniformed service
dental service, and

(2) a certified letter from the clin-
ic commander attesting to past record and
any actions taken on applicant’s uniform
service credentials;

L. applicants for specialty
license must submit official transcripts from
the residency program and/or postgraduate
training program, sent directly to the board
office from the accredited program;

M. certificate of diplomat
status from the specialty board, if applica-
ble, submitted directly to the board office;
and

N. supplemental informa-
tion may be requested by the board.
[3-16-94, 8-15-96, 9-30-96, 12-15-97, 1-1-
99, 8-16-99, 2-14-00; 16.5.8.10 NMAC -
Rn, 16 NMAC 5.8.10, 12-14-00; A, 06-14-
01; A, 07-16-07]

NEW MEXICO BOARD OF
DENTAL HEALTH CARE

This is an amendment to 16.5.9 NMAC
Section 8 AND 10, effective 07-16-07.

16.5.9.8 RESPONSIBILITY
OF NON-DENTIST OWNER: To employ
and contract for dental services, a non-den-
tist owner must apply to the board for the
proper license and adhere to the re-licensure
criteria and fees as established by the rules
of the board. Unless licensed as a dentist or
non-dentist owner an individual or corpo-
rate entity shall not:

A. employ or contract with
a dentist or dental hygienist for the purpose
of providing dental or dental hygiene serv-
ices as defined by their respective scopes of
practice; or

B. enter into a managed
care or other agreement to provide dental or
dental hygiene services in New Mexico; or

C. the non-dentist owner
licensee must follow the provisions of
16.5.16 NMAC. Failure of the licensee or
an employee of the licensee to follow these
provisions will result in disciplinary actions
as [euthned] defined in [the-Dental-Health
NMSA] 16.5.16 NMAC.
[16.5.9.8 NMAC - N, 03-06-05; A, 07-16-
07]
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16.5.9.10 DOCUMENTATION
REQUIREMENTS: Each applicant for a
non-dentist owner license must submit a
completed application obtained from the
board office with the required fees and the
following documentation:

A. completed application
signed and notarized [with-a-passpert-arati-

i : .
tion-] by the individual that is the non-den-
tist owner or by the president of the parent
corporation; applications are valid for one
(1) year from the date of receipt;

B. the board requires a
level IT [RB¥S] board designated profession-
al background service report; the applica-
tion for this service will be included appli-
cation materials; the applicant will apply
and pay fees directly to [PBS] a board des-
ignated professional background service to
initiate this service; if the applicant has or
has had a professional license in dentistry or
another related health care profession the
[PBES] board designated professional back-
ground service report [with] will do a
search of those appropriate databases for
past disciplinary action as well as a criminal

background check; [Veriffeationofapre-
s . oo inaetiver

metion-eontained-on-the-form-| in the case
of any corporation entity, the board requires
a review of public records and other nation-
ally recognized data resources that record

actions against a corporation in the United
States that may reveal any activities or

unacquitted civil or criminal charges that
could reasonably be construed to constitute
evidence of danger to patients, including
acts of moral turpitude;

C. verification of licensure
in all states where the non-dentist owner
holds or has held a license, or other health
care profession; verification must be sent
directly to the office from the other state(s)
board, must include a raised seal, and must
attest to the status, issue date, license num-
ber, and other information contained on the
form;

[&]D. the board may deny,
stipulate, or otherwise limit a license if it is
determined the applicant is guilty of violat-
ing any of the provisions of the act, the
Uniform Licensing Act, the Impaired
Dentists and Hygienists Act, these rules, or
if it is determined that the applicant poses a
threat to the welfare of the public.
[16.5.9.10 NMAC - N, 03-06-05; A, 07-16-
07]

NEW MEXICO BOARD OF
DENTAL HEALTH CARE

This is an amendment to 16.5.10 NMAC
Section 9, effective 07/16/07.

16.5.10.9 C OURSES
REQUIRED: Continuing education
coursework must contribute directly to the
practice of dentistry and must comply with
the requirements of 16.5.1.15 NMAC of
these rules. The following courses are
required for license renewal.

A. [€RR=] Proof of current
certification in basic life support accepted
by the American heart association or the
American red cross.

B. Infection control. As
further defined in 16.5.1.16 NMAC, a
course in infection control techniques and
sterilization procedures per renewal period.

C. Education require-
ments: Any dentist holding enteral anxioly-
sis (minimal sedation), CSI, CSII, dee
sedation and permit at large (AAL) are
required to have a minimum of five hours of
continuing education for the permit renewal
(every six years) in medical emergencies,
air way management, pharmacology, or
anesthesia related topics.
[5/21/93...9/30/96; 16.5.10.9 NMAC - Rn
& A, 16 NMAC 5.10.9, 04/17/06; A,
07/16/07]

NEW MEXICO BOARD OF
DENTAL HEALTH CARE

This is an amendment to 16.5.12 NMAC
Sections 10 and 11, effective 07-16-07.

16.5.12.10 REINSTATEMENT
FROM RETIREMENT STATUS: A
licensee whose license has been placed in
retirement status may request reinstatement
of the retired license within three years of
the date of retirement as indicated in section
16.5.12.8 NMAC of this part. Upon receipt
of the request for reinstatement, board staff
shall send an application for reinstatement
of license.

A. Along with the com-
pleted application, the request for reinstate-
ment must include the reinstatement fee, the
triennial renewal fee, impairment fee, and
proof of the following continuing education
courses:

(1) twenty hours of approved con-
tinuing education courses related to the clin-
ical practice of dentistry, per year of retire-
ment; at least twenty of these hours must be
in the twelve months previous to the
request;

(2) proof of current [&RR] basic
life support certification accepted by the
American heart association or the American
red cross;

(3) proof of infection control
course within the past twelve months; and

(4) sixty hours of continuing edu-
cation required for the last triennial renewal
cycle of active licensure; these hours may
include continuing education identified at
the time of retirement request as well as any
continuing education taken during the
retirement period.

B. Applicant shall author-
ize the following agencies to send verifica-
tion of status directly to the board office:

(1) drug enforcement administra-
tion (DEA), and

(2) American association of den-
tal examiners clearinghouse.

C. The board will obtain
electronic verification of applicant status
from the national practitioners data bank.

D. Verification of licen-
sure in all states where the applicant holds
or has held a license to practice dentistry, or
other health care profession. Verification
must be sent directly to the board office
from the other state(s) board, must include a
raised seal, and must attest to the status,
issue date license number, and other infor-
mation contained on the form.

E. The board at the next
regularly scheduled meeting shall review
the request for reinstatement, including a
statement of the applicant’s activities during
the period of retirement and information on
any existing impairment. If the board finds
the application in order and is satisfied the
applicant has fulfilled all required continu-
ing education, the license will be removed
from retirement status and the previous
license number reassigned. The reinstated
license will expire as defined in 16.5.11
NMAC.

F. A dentist with a license
in retirement status may not practice den-
tistry in New Mexico until proof of active
licensure is received from the board office.

G. If reinstatement of a
retired license is not requested after three
years of retirement, and if the licensee does
not apply for inactive status, application for
a new license must be made by examination
or credentials in order to practice dentistry
in New Mexico.

[16.5.12.10 NMAC - Rn, 16.5.12.9 NMAC
& A, 03-06-05; A, 04-17-06; A, 07-16-07]

16.5.12.11 REINSTATEMENT
FROM INACTIVE STATUS: A licensee
whose license has been placed in inactive
status may request reinstatement to active
license status within nine years of the date
of inactivation as indicated in Section
16.5.12.8 NMAC of this part. Upon receipt
of the request for reinstatement, board staff
shall send an application for reinstatement
of license.

A. Along with the com-
pleted application, the request for reinstate-
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ment must include the reinstatement fee, the
triennial renewal fee, impairment fee and
proof of the following continuing education
courses:

(1) twenty hours of approved con-
tinuing education courses related to the clin-
ical practice of dentistry, per year of inacti-
vation; at least twenty of these hours must
be in the twelve months previous to the
request;

(2) proof of current [€PR] basic
life support certification accepted by the
American heart association or the American
red cross;

(3) proof of infection control
course within the past twelve months;

(4) proof of medical emergency
course during the past twelve months; and

(5) sixty hours of continuing edu-
cation required for the last triennial renewal
cycle of active licensure; these hours may
include continuing education identified at
the time of retirement request as well as any
continuing education taken during the
retirement period.

B. Applicant shall author-
ize the following agencies to send verifica-
tion of status directly to the board office:

(1) drug enforcement administra-
tion (DEA); and

(2) American association of den-
tal examiners clearinghouse.

C. The board will obtain
electronic verification of applicant status
from the national practitioners data bank.

D. Verification of licen-
sure in all states where the applicant holds
or has held a license to practice dentistry, or
other health care profession. Verification
must be sent directly to the board office
from the other state(s) board, must include a
raised seal, and must attest to the status,
issue date license number, and other infor-
mation contained on the form.

E. The board at the next
regularly scheduled meeting shall review
the request for reinstatement, including a
statement of the applicant’s activities during
the period of inactivation and information
on any existing impairment. If the board
finds the application in order and is satisfied
the applicant has fulfilled all required con-
tinuing education, the license will be
removed from inactive status and the previ-
ous license number reassigned. The rein-
stated license will expire as defined in
16.5.11 NMAC.

F. A dentist with a license
in inactive status may not practice dentistry
in New Mexico until proof of active licen-
sure is received from the board office.

G. If reinstatement of an
inactive license is not requested after nine
years of inactivation, application for a new
license must be made by examination or
credentials in order to practice dentistry in
New Mexico or six years if the licensee

signs affidavit foregoing three years for
retirement as defined in Subsection E of
16.5.12.8 NMAC.

[16.5.12.11 NMAC - N, 03-06-05; A, 04-
17-06; A, 07-16-07]

NEW MEXICO BOARD OF
DENTAL HEALTH CARE

This is an amendment to 16.5.13 NMAC
Section 9, effective 07/16/07.

16.5.13.9 REINSTATEMENT
OF REVOKED LICENSE: Within one
year of the revocation notice, the license
may be reinstated by payment of renewal
and reinstatement fees, compliance with
continuing education for the previous
renewal cycle and for the year of the revo-
cation. Applicants for reinstatement after
one year of revocation must re-apply as a
new applicant and meet all requirements for
initial licensure.

A. Applicants for rein-
statement must provide verification of
licensure in all states where the applicant
holds or has held a license to practice den-
tistry, or other health care profession within
the previous year. Verification must be sent
directly to the board office from the other
state(s) board, must include a raised seal,
and must attest to the status, issue date,
license number, and other information con-
tained on the form.

B. Upon receipt of a com-
pleted reinstatement of revoked license
application, including all documentation
and fees, the secretary-treasurer or delegate
of the board, will review and may approve
the application. The board may formally
accept the approval of the application at the
next scheduled meeting.

[3/14/73, 5/31/95; 16.5.13.9 NMAC - Rn,
16 NMAC 5.13.9, 04/17/06; A, 07/16/07]

NEW MEXICO BOARD OF
DENTAL HEALTH CARE

This is an amendment to 16.5.15 NMAC
Section 7, 9, 10, 12, 15 and 16, effective
07-16-07.
16.5.15.7 DEFINITIONS:

A. “Conscious sedation”
means a minimally depressed level of con-
sciousness that retains the patients ability to
independently and continuously maintain
an airway and respond appropriately to
physical stimulation and verbal command.
Conscious sedation is produced by a phar-
macologic or non-pharmacologic method or
combination thereof. In accord with this
particular definition, the drugs and/or tech-
niques used should carry a margin of safety
wide enough to render unintended loss of
[eensieusress] consciousness unlikely.

Further, patients whose only response is
reflex withdrawal from repeated painful
stimuli would be considered to be in a deep-
er state of anesthesia than [eesstens] con-
scious sedation.

B. “Deep sedation” means
a induced state of depressed consciousness
accompanied by partial loss of protective
reflexes, including the inability to continu-
ally maintain an airway independently
and/or to respond purposefully to verbal
command. Deep sedation is produced by a
pharmacologic or non- pharmacologic
method or combination thereof.

C. “General anesthesia”
means a induced state of unconsciousness,
accompanied by partial or complete loss of
protective reflexes, including the inability
to continually maintain an airway independ-
ently and respond purposefully to physical
stimulation or verbal command. General
anesthesia is produced by a pharmacologic
or non-pharmacologic method or combina-
tion thereof.

D. “Monitor” means to
watch or check on.
E. “Nitrous oxide inhala-

tion analgesia” means the administration by
inhalation of a combination of nitrous oxide
and oxygen, producing an altered level of
consciousness that retains the patient’s abil-
ity to independently and continuously main-
tain an airway and respond appropriately to
physical stimulation or verbal command.

F. “Prescribed administra-
tion” means the nitrous oxide is adminis-
tered by a dental hygienist or dental assis-
tant under the indirect supervision of the
dentist with the dentist’s authorization.

G. “Combination inhala-
tion-enteral sedation (combined conscious
sedation)” - conscious sedation using

inhalation and enteral agents. Nitrous
oxide/oxygen when used in combination
with sedative agents may produce anxioly-
sis, conscious or deep sedation [ef] or gen-
eral anesthesia.

H. “Anxiolysis” the
[demention] diminution or elimination or
reduction of anxiety.

L “Enteral” means any
technique of administration in which the
agent is absorbed through the gastrointesti-
nal tract or oral mucosa. (ie oral, rectal,
sublingual)

[16.5.15.7 NMAC - Rp, 16.5.15.7 NMAC,
3-17-05; A, 07-16-07]

16.5.15.9
MITTEE:
A. Appointment: All mem-
bers of the anesthesia committee serve at
the pleasure of the board. The board chair
will appoint members to serve on the anes-
thesia committee for 5 year terms beginning
on July 1. Individuals for consideration may
be nominated by the New Mexico dental

ANESTHESIA COM-
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association, any local dental society, or the
anesthesia committee.

B. Terms: Each member
shall be appointed to serve a term of five
years, however, the appointments shall be
staggered so that no more than forty percent
of the members will expire in any given
year.

C. Reimbursement:  The
anesthesia committee examiners shall be
paid one hundred dollars, in addition to
mileage and per diem for exams outside of
the community where they practice den-
tistry, upon the completion of each office
anesthesia examination and evaluation.

D. Committee composi-
tion: The anesthesia committee shall con-
sist of licensed dentists, including at least 1
board certified oral and maxillofacial sur-
geon, 1 general dentist, 1 dentist board
member, 1 dentist not engaged in the use of
sedation techniques, and when possible,
representatives of other interested dental
specialties. Each anesthesia committee
member should be currently practicing
some form of sedation and be currently
qualified as an examiner, except the non-
sedating dentist.

E. Duties: Establish poli-
cies and procedures for the evaluation of
applications, inspections of facilities, and
examination of applicants; make recom-
mendations to the board in regard to each
application; report to the board, as needed,
at regularly scheduled board meetings the
status of activities of the anesthesia com-
mittee; Inform the board of any licensee
who fails to cooperate with the require-
ments for application, registration or renew-
al of permits; inspect facilities upon request
of the board; and upon request, assist the
board in the investigation of complaints
concerning the administration of anesthesia
or analgesia.

F. Designated examiners:
The anesthesia committee chair may

appoint a designated examiner with an anes-
thesia permit of an equal or greater level to
perform evaluations on licensed dental
applicants to serve at the pleasure of the
NMBODHC chair. This designated exam-
iner must be actively practicing his anesthe-
sia level to be considered by the board.
[16.5.15.9 NMAC - Rp, 16.5.15.9 NMAC,
3-17-05; A, 07-16-07]

16.5.15.10 ADMINISTRATION
OF NITROUS OXIDE OR ENTERAL
ANXIOLYSIS (MINIMAL SEDATION)
ANALGESIA:

A. NITROUS OXIDE:

(1) Registration required: Each
licensed dentist who administers or super-
vises the prescribed administration of
nitrous oxide inhalation analgesia shall be
registered with the board. A registration
form will be provided upon initial applica-

tion or upon request, and contain informa-
tion to verify the dentist, facility, and staff
meet the requirements specified in
Paragraph (2) of Subsection A of 16.5.15.10
NMAC. When the registration has been
approved by the secretary-treasurer of the
board the applicant will be sent a wall cer-
tificate  which does not  expire.
Administration of nitrous oxide inhalation
analgesia without registration is a violation
of these rules and may result in disciplinary
action against the licensee.

(2) Requirements for registration:
Each licensed dentist who administers or
prescribes administration of nitrous oxide
inhalation analgesia shall meet the follow-
ing requirements:

(a) completed a course of training
leading to competency while a student in an
accredited school of dentistry or through
postgraduate training;

(b) have adequate equipment
which includes fail-safe features and a 25%
minimum oxygen flow and an effective
scavenging system;

(c) each dentist and auxiliary per-
sonnel who monitors the use of, or adminis-
ters nitrous oxide shall have current basic
life support certification;

(d) all use of nitrous oxide inhala-
tion analgesia shall be under the indirect
supervision of a licensed dentist;

(e) the patient’s record shall
reflect evidence of appropriate monitoring
of vital signs, including blood pressure,
pulse, and respiratory rate; and

() current permit holders would
be grandfathered by New Mexico laws in
effect at the time of original issue of their
permit.

B. ENTERAL ANXIOLY-
SIS (MINIMAL SEDATION):

(1) Each licensed dentist who
holds a nonrestricted DEA license and who
administers or supervises the administration
of enteral anxiolytic medication shall be
responsible for the following:

(a) completed a course of training
while a student in an accredited school of
dentistry or through postgraduate training;

(b) enteral shall be administered
only in the office setting and patient shall be
monitored;

(c) have adequate equipment to
monitor patients vital signs;

(d) each dentist and auxiliary per-
sonnel who monitors shall have current
basic life certification;

(e) all use of enteral medication
shall be under the indirect supervision of a
licensed dentist;

(f) the patient’s record shall
reflect evidence of appropriate monitoring
of vital signs, including blood pressure,
pulse, and respiratory rate during proce-
dures and effect of medication;

(2) [pesmit—helder] shall verify

the patient has other means of transportation
to be released from the office;

(h) administration of enteral anxi-
olytic medications in doses that do not
exceed the normal therapeutic dosage rec-
ommended by the manufacturer in pub-
lished literature and that are within the
accepted scope of the practice and prescrip-
tive authority of the dentist and does not
produce oral conscious sedation and does
not require the dentist to hold a conscious
sedation I permit.

[16.5.15.10 NMAC - Rp,
NMAC, 3-17-05; A, 07-16-07]

16.5.15.10

16.5.15.12
MENTS:

A. Conscious sedation I:

(1) To administer enteral and/or
combination inhalation-enteral conscious
sedation (combined conscious sedation) the
dentist must satisfy one of the following cri-
teria:

PERMIT REQUIRE-

(a) must have completed training
to the level of competency in enteral and/or
combination inhalation-enteral conscious
sedation (combined conscious sedation)
consistent with the that prescribed in part I
and part III of the current ADA guidelines
for teaching the comprehensive control of
anxiety and pain in dentistry;

(b) completion of an ADA accred-
ited post-doctoral training program, which
affords comprehensive and appropriate
training necessary to administer and man-
age enteral and/or combination inhalation-
enteral conscious sedation (combined [ee#-
stens| conscious sedation ) consistent with
that prescribed in part II of the current ADA
guidelines for teaching the comprehensive
control of anxiety and pain in dentistry;

(c) current permit holders would
be grand-fathered by New Mexico laws in
effect at the time of original issue of their
permit.

(2) The dentist maintains a prop-
erly equipped facility for the administration
of conscious sedation, staffed with super-
vised clinical auxiliary personnel capable of
handling procedures, problems and emer-
gencies.

(3) The dentist and auxiliary clin-
ical personnel have current basic life sup-
port certification.

(4) The patient’s record shall
reflect that the pre-operative patient evalua-
tion, pre-operative preparation, monitoring,
recovery, discharge and documentation was
performed.

(5) The following rules shall
apply to the administration of enteral and/or
combination inhalation-enteral conscious
sedation (combined conscious sedation) in
the dental office.

(a) Administration of enteral
and/or combination inhalation-enteral con-
scious sedation (combined conscious seda-
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tion) by another duly qualified dentist,
physician or CRNA requires the operating
dentist and his/her clinical staff to maintain
current expertise in basic life support
(BLS). The operating dentist shall ensure
that the acting anesthetist is duly licensed in
New Mexico to provide anesthesia and be a
member in good standing of the staff of an
accredited New Mexico hospital in the com-
munity in which the anesthesia occurs. The
operating dentist shall be responsible for
notifying the anesthesia committee of the
New Mexico board of dental health care of
all anesthetists used.

(b) A dentist administering enter-
al and/or combination inhalation-enteral
conscious sedation (combined conscious
sedation) must document current successful
completion of a basic life support (BLS)
course.

(c) A dental facility shall be regis-
tered with the board as a conscious sedation
I facility.

(d) The operating dentist must
ensure that the anesthesia permit
holder/provider provides for the anesthetic
management, adequacy of the facility, and
the treatment of emergencies associated
with the administration of enteral and/or
combined conscious sedation, including
immediate access to pharmacologic antago-
nists, if any, and appropriately sized equip-
ment for establishing a patent airway and
providing positive pressure ventilation with
oxygen.

B. Conscious sedation II:

(1) To administer parenteral con-
scious sedation the dentist must satisfy one
of the following criteria:

(a) completion of a comprehen-
sive training program in parenteral con-
scious sedation that satisfies the require-
ments described in part III of the current
ADA guidelines for teaching the [eemphen
stve| comprehensive control of anxiety and
pain in dentistry;

(b) completion of an ADA accred-
ited post-doctoral training program (e.g.
general practice residency), which affords
comprehensive and appropriate training
necessary to administer and manage par-
enteral conscious sedation;

(c) current permit holders would
be grandfathered by New Mexico laws in
effect at the time of original issue of their
permit.

(2) The dentist maintains a prop-
erly equipped facility for the administration
of conscious sedation in accordance with
the current ADA [guidielines] guidelines for
the use of conscious sedation, deep sedation
and general anesthesia for dentists.

(3) The office is staffed with
supervised clinical auxiliary personnel
capable of handling procedures, problems
and emergencies incident thereto.

(4) The dentist and auxiliary clin-
ical personnel have current basic life sup-
port certification.

(5) The patient’s record shall
reflect that the pre-operative patient evalua-
tion, pre-operative preparation, monitoring,
recovery, discharge and documentation was
performed in accordance with the current
ADA guidelines for the use of [eenetous]
conscious sedation, deep sedation and gen-
eral anesthesia for dentists.

(6) The dentist passes the exami-
nation and receives approval after facility
inspection by the anesthesia committee or
designated examiner.

(7) The following requirements
shall apply to the administration of [ef] par-
enteral conscious sedation in the dental
office.

(a) Administration of parenteral
conscious sedation by another duly [etel
#ed] qualified dentist, physician or CRNA
requires the operating dentist and his/her
[ekneiad] clinical staff to maintain current
expertise in basic life support (BLS). The
operating dentist shall ensure that the acting
anesthetist is certified in advanced cardiac
life support (ACLS), is duly licensed in
New Mexico to provide anesthesia and is a
member in good standing of the staff of an
accredited New Mexico hospital. The oper-
ating dentist shall be responsible for notify-
ing the anesthesia committee of the New
Mexico board of dental health care of all
anesthetists used.

(b) A dentist administering par-
enteral [eeneious] conscious sedation must
document current successful completion of:

(i) a basic life support
(BLS) course;

(ii) advanced cardiac
life support (ACLS) or an [appreptitate]
appropriate equivalent as approved by the
anesthesia committee.

(c) A dental facility utilizing den-
tist, [physetar] physician or CRNA anes-
thetists shall be registered with the board as
a conscious sedation II facility and the facil-
ity and staff shall be evaluated as such.

(d) The operating dentist must
ensure that the anesthesia permit
holder/provider is [respensitbe] responsible
for the anesthetic management, adequacy of
the facility, and the treatment of emergen-
cies associated with the administration of
parenteral conscious sedation, including
immediate access to pharmacologic antago-
nists, if any, and appropriately sized equip-
ment for establishing a patent airway and
providing positive pressure ventilation with
oxygen.

C. Deep sedation/general
anesthesia:
(1) To  administer deep

sedation/general [anesthesta] anesthesia, the
dentist must satisfy one of the following cri-

teria:

(a) completion of an advanced
training program in anesthesia and related
subjects beyond the undergraduate dental
curriculum that satisfies the requirements
described in part II of the current ADA
guidelines for teaching and comprehensive
control of anxiety and pain in dentistry;

(b) completion of an ADA accred-
ited post-doctoral training program (e.g.
oral and maxillofacial surgery), which
affords comprehensive and appropriate
training necessary to administer and man-
age deep sedation/general anesthesia, com-
mensurate with these rules;

(c) current permit holders would
be grandfathered by New Mexico laws in
effect at the time of original issue of their
permit.

(2) The dentist maintains a prop-
erly equipped facility for the administration
of deep sedation or general anesthesia in
accordance with the current ADA guide-
lines for the use of conscious sedation, deep
sedation and general anesthesia for dentists.

(3) The office is staffed with
supervised clinical auxiliary personnel
capable of handling procedures, problems
and emergencies incident thereto.

(4) The dentist and auxiliary clin-
ical personnel have current basic life sup-
port certification.

(5) The patient’s record shall
reflect that the pre-operative patient evalua-
tion, pre-operative preparation, monitoring
recovery, discharge and documentation was
performed in accordance with the current
ADA guidelines for the use of conscious
sedation, deep sedation and general anes-
thesia for dentists.

(6) The dentist passes the exami-
nation and receives approval after facility
inspection by the anesthesia committee or
designated examiner.

(7) The following rules shall
apply to the administration of deep seda-
tion/general anesthesia in the dental office.

(a) Administration of deep seda-
tion/general anesthesia by another duly
qualified dentist, physician or CRNA
requires the operating dentist and his/her
clinical staff to maintain current expertise in
basic life support (BLS). The operating
dentist shall ensure that the acting anes-
thetist is certified in advanced cardiac life
support (ACLS), is duly licensed in New
Mexico to provide anesthesia and is a mem-
ber in good standing of the staff of an
accredited New Mexico hospital. The oper-
ating dentist shall be responsible for notify-
ing the anesthesia committee of the New
Mexico board of dental health care of all
anesthetists used.

(b) A dentist administering deep
sedation/general anesthesia must document
current, successful completion of an
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advanced cardiac life support (ACLS)
course, or an [egqwisdest| equivalent as
approved by the anesthesia committee.

(c) A dental facility utilizing den-
tist, [physetart] physician or CRNA anes-
thetists shall be registered with the board as
a deep sedation/general anesthesia facility
and the facility and staff shall be evaluated
as such.

(d) The operating dentist must
ensure that the anesthesia permit
holder/provider is responsible for the anes-
thetic management, adequacy of the facility,
and the treatment of emergencies associated
with the administration of deep sedation and
general anesthesia, including immediate
access to pharmacologic antagonists and
appropriately sized equipment for establish-
ing a patent airway and providing positive
pressure  ventilation  with  oxygen.
Advanced airway equipment, resuscitation
medications and a defibrillator must also be
immediately available. Appropriate phar-
macologic agents must be immediately
available if known triggering agents of
malignant hyperthermia are part of the anes-
thesia plan.

D. Anesthesia permit at
large: This permit allows the holder to pro-
vide anesthesia services to patients in dental
offices on an out-patient basis. The holder
of the “anesthesia permit at large” assumes
all responsibility for the administration of
the sedation or anesthesia in the dental
office.

(1) To hold an “anesthesia permit
at large” a dentist must meet the require-
ments of Subsection C of 16.5.12 NMAC
deep sedation/general anesthesia.

(2) The holder of a “permit at
large” may be evaluated and inspected by
the anesthesia committee as deemed neces-
sary to assure safety to the public.

(3) The holder of such a permit
agrees to have available at all times all mon-
itors, emergency equipment, and other nec-
essary drugs and materials when adminis-
tering conscious sedation, deep sedation ,
and general anesthesia.

(4) The permit holder will inform
the board of all dental facilities where anes-
thesia services are to be provided and fol-
low all other [preeedrses] procedures as
outlined in Subsection C of [+6542]
16.5.15.12 NMAC, deep sedation/general
anesthesia.

[16.5.15.12 NMAC - Rp,
NMAG, 3-17-05; A, 07-16-07]

16.5.15.12

16.5.15.15 PERMIT APPLICA-
TION PROCEDURE:
A. Applications may be

obtained from the board office. The com-
pleted application, accompanied by the
required permit fee as defined in 16.5.5
NMAC, is forwarded to the anesthesia com-
mittee for evaluation.

B. Temporary  permits:
The anesthesia committee evaluates the
application and identifies any additional
information required. If the application
appears to be in order, the anesthesia com-
mittee may recommend the board issue a
temporary permit. Temporary permits
allow time to complete processing of the
application, administer the examination and
inspect the facility.

(1) A dentist having a valid tem-
porary dental license may apply for a CSI,
CSII and deep sedation temporary anesthe-

B. Renewal: Renewal
applications will be sent to each dentist
prior to the expiration date of the anesthesia
permit. The completed application, along
with the required fee must be returned to the
board office prior to permit expiration. The
permit renewal application will be forward-
ed to the anesthesia committee, which will
schedule a re-examination for holders of
conscious sedation I and general anesthesia
permits.

C. Education require-
ments: Any holders of any permit level

sia permit not to exceed the term of the first

holding CSI, CSII, deep sedation and AAL

temporary license. After receipt of proper
documentation, and at the discretion of the
anesthesia committee or anesthesia designa-
tor, the application may be approved by the
board at the next regular scheduled meeting.

are required to have a minimum of five
hours of continuing education for the permit
renewal for every six years in medical

emergencies, air way management, pharma-
cology, or anesthesia related topics.

[(B] (2) The temporary permit
shall not be valid for more than 12 months.

[€3] (3) The permit application
fee includes the cost of the temporary per-
mit and the initial permit.

[63] (4) A temporary permit shall
be revoked by the board on the following
grounds:

(a) the applicant fails the anesthe-
sia committee’s examination;

(b) the applicant is found to be
practicing outside the recognized standard
of care in regard to administration of anes-
thesia;

(c) or the applicant fails to coop-
erate with the timely scheduling of the
examination and facility inspection.

C. Examination/evalua-
tion: The anesthesia committee will sched-
ule the examination and facility inspection,
when required, with the applicant. The
anesthesia committee uses the American
association of oral and maxillofacial sur-
geons office anesthesia evaluation manual
as a guide for the examinations. Incomplete
applications will be returned by the anesthe-
sia committee to the board office with a
clear indication of the deficient areas.

D. Final approval: After
final evaluation of the application and
examination results, the anesthesia commit-
tee recommends final action on the applica-
tion to the board. The board makes the final
determination on approval of the permit. If
an application is denied for failure to meet
the requirements of 16.5.15.10 NMAC of
this part, the areas of non-compliance will
be identified and the applicant may re-apply
when the requirements are met.
[16.5.15.15 NMAC - Rp,
NMAC, 3-17-05; A, 07-16-07]

16.5.15.15

16.5.15.16 PERMIT EXPIRA-
TION AND RENEWAL:
A. Expiration: Anesthesia

permits are issued for six years from the last
day of the month in which the initial permit
was issued.

[&]D. New facility evalua-
tion: A dentist who holds a conscious seda-
tion II or general anesthesia permit and who
relocates his practice requires a new permit
based on re-examination. The permit fee
will be charged and the new permit will be
issued in accordance with Subsection B or
C of 16.5.15.12 NMAC.

[B-] E. Re-examination/evalu-
ation: The board may require a re-examina-
tion or a re-evaluation of the credentials,
facilities, equipment, personnel, and proce-
dures of a permit holder to determine if the
dentist is currently qualified to administer
anesthesia. The board or its agents shall
notify the dentist to be re-examined or re-
evaluated 180 days in advance of permit
expiration. The notification will indicate
the content and format of the examina-
tion/evaluation.

[B=] E.  Permit Expiration:
Failure of a dentist to renew his license and
permit, or to schedule a required office re-
evaluation within thirty days of receipt of
the notification, or failure on the part of the
licensee to successfully complete the exam-
ination/evaluation, will cause the permit to
expire.

G Verification of continu-
ing education: The board will select renew-
al application for verification of continuing
education. Audit requests will be included
with the renewal notice and those selected
individuals will be asked to submit proof of
compliance with the continuing education
requirements. Continuing education
records may be audited by the board at any
time. The records identified in Subsection F
of 16.5.1.15 NMAC are considered accept-
able forms of documentation. Continuing
education records must be maintained for
one year following the renewal cycle in
which they are earned. Additionally and at
renewal time, holders of any permit level
may be requested to demonstrate competen-
cy in maintenance of airway patency to the

anesthesia committee, it’s designated exam-
iner or the board either on a “board
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approved” simulator, or other device as may
be acceptable to the board. There may be an
announced audit of any permit holder by the
anesthesia committee or by the board desig-
nated examiner during the permitted time
for the purpose of demonstrating airway
management and airway competency, either
on the board designated model or other
device approved by the board.
[16.5.15.16 NMAC - Rp,
NMAC, 3-17-05; A, 07-16-07]

NEW MEXICO BOARD OF
DENTAL HEALTH CARE

16.5.15.16

This is an amendment to 16.5.16 NMAC
Section 10 and 11, effective 07-16-07.

16.5.16.10 GUIDELINES: The
board shall use the following as guidelines
for disciplinary action:

A. “Gross incompetence”
or “gross negligence” means, but shall not
be limited to, a significant departure from
the prevailing standard of care in treating
patients.

B. “Unprofessional con-
duct” means, but is not limited to because of
enumeration:

(1) performing, or holding oneself
out as able to perform, professional services
beyond the scope of one’s license and field
or fields of competence as established by
education, experience, training, or any com-
bination thereof; this includes, but is not
limited to, the use of any instrument or
device in a manner that is not in accordance
with the customary standards and practices
of the dental profession;

(2) failure to refer a patient, after
emergency treatment, to his regular dentist
and inform the latter of the conditions found
and treated,

(3) failure to release to a patient
copies of that patient’s records and x-rays;

(4) failure to seek consultation
whenever the welfare of the patient would
be safeguarded or advanced by referral to
individuals with special skills, knowledge,
and experience;

(5) failure to advise the patient in
simple understandable terms of the pro-
posed treatment, the anticipated fee, the
expectations of success, and any reasonable
alternatives;

(6) failure of a dentist to comply
with the following advertising guidelines:

(a) shall not advertise in a false,
fraudulent, or misleading manner;

(b) shall include in the advertise-
ment the dentist’s name, address and tele-
phone number;

(c) shall not advertise a practice
specialty in a false, fraudulent or misleading
manner; and

(d) shall not include a specialty in
any advertisement unless the dentist has

completed an ADA accredited residency
program in the specialty advertised or is
licensed by the board to practice the spe-
cialty;

(7) failure to use appropriate
infection control techniques and steriliza-
tion procedures;

(8) deliberate and willful failure
to reveal, at the request of the board, the
incompetent, dishonest, or corrupt practices
of another dentist licensed or applying for
licensure by the board;

(9) accept rebates, or split fees or
commissions from any source associated
with the service rendered to a patient; pro-
vided, however, the sharing of profits in a
dental partnership, association, HMO or
DMO, or similar association shall not be
construed as fee-splitting, nor shall com-
pensating dental hygienists or dental assis-
tants on a basis of percentage of the fee
received for the overall service rendered be
deemed accepting a commission;

(10) prescribe, dispense or admin-
ister drugs outside the scope of dental prac-
tice;

(11) charge a patient a fee which
is not commensurate with the skill and
nature of services rendered, such as to be
unconscionable;

(12) sexual misconduct;

(13) breach of ethical standards,
an inquiry into which the board will begin
by reference to the code of ethics of the
American dental association;

(14) the use of a false, fraudulent
or deceptive statement in any document
connected with the practice of dentistry;

(15) employing abusive billing
practices;

(16) fraud, deceit or misrepresen-
tation in any renewal or reinstatement appli-
cation;

(17) violation of any order of the
board, including any probation order;

(18) injudicious prescribing,
administration, or dispensing of any drug or
medicine;

(19) failure to report to the board
the surrender of a license to practice in
another state or surrender of membership on
any medical staff or in any dental or profes-
sional association or society, in lieu of, and
while under disciplinary investigation by
any authority;

(20) negligent supervision of a
dental hygienist or dental assistant;

(21) cheating on an examination
for licensure; or

(22) failure to comply with the
terms of a signed collaborative practice
agreement;

(23) failure of a dentist of record,
or consulting dentist, to communicate with
a collaborative practice dental hygienist in
an effective professional manner in regard
to a shared patient’s care under part 17 of

these rules;

(24) assisting a health profession-
al, or being assisted by a health profession-
al that is not licensed to practice by a New
Mexico board, agency or commission;

(25) failure to make available to
patients a method to contact the treating
dentist or other licensed dentist or emer-
gency agency, when the dentist is not avail-
able for patient emergencies[=];

(26) conviction of either a misde-
meanor (exclusive of traffic tickets) or a
felony punishable by incarceration.
[9-13-69, 10-21-70, 4-11-81, 3-9-89, 3-11-
89,10-16-92, 5-31-95, 6-4-96, 2-14-00;
16.5.16.10 NMAC - Rn & A, 16 NMAC
5.16.10, 12-14-00; A, 07-16-07]

16.5.16.11 INVESTIGATIVE
SUBPOENAS: The complaint committee
of the board is authorized to issue [pre-
Netiee—ofContemplated—Aetion]| notice of
contemplated investigative subpoenas and
to employ experts with regard to pending
investigations.

[5-31-95; 16.5.16.11 NMAC - Rn, 16
NMAC 5.16.11, 12-14-00; A, 07-16-07]

NEW MEXICO BOARD OF
DENTAL HEALTH CARE

This is an amendment to 16.5.32 NMAC
Section 8, effective 07/16/07.

16.5.32.8 FEES:

A. all fees are non-refund-
able;

B. application fee: $25.00;

C. examination fee not to
exceed $100 per exam;

D. triennial renewal fee:
$45.00;

E. late penalty fee: $25.00;

F. duplicate  certificate
fee: $10.00;

G list of current certificate

holders: [$+088] $250; an annual list of cur-
rent certificate holders is available to the
professional association upon request at no
cost;

H. labels of current certifi-
cate holders: [$450] $300;

L. reinstatement fee:
$15.00; and

J. DXTR rental fee, per
day: $15.00.

[9/7/84, 3/7/88, 4/12/92, 5/31/95, 9/30/96;
16.5.32.8 NMAC - Rn, 16 NMAC 5.32.8,
04/17/06; A, 07/16/07]

NEW MEXICO BOARD OF
DENTAL HEALTH CARE

This is an amendment to 16.5.33 NMAC
Sections 8, 9 and 12, effective 07-16-07.

16.5.33.8 REQUIREMENTS:
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A. A licensee shall not
allow dental assistants to perform oral radi-
ography under any level of supervision that
are not certified or in authorized training by
the New Mexico board of dental health care
(NMBODHC);

B. A licensee shall not
allow dental assistants to perform coronal
polishing, topical fluoride application, or
application of pit and fissure sealants under
general supervision without certification by
the NMBODHC;

C. Dental assistants who
perform oral radiography under any level of
supervision are required to be certified by
the NMBODHC. Dental assistants who
perform coronal polishing, application of
topical fluoride or, application of pit and
fissure sealants both intra and extra oral
radiography under general supervision are
required to be certified by the NMBODHC
except those enrolled in a recognized dental
assisting program and complying with the
following:

(1) have completed the didactic
portion of the radiography curriculum;

(2) are exposing radiograph with
supervision of a licensee or an assistant cer-
tified in radiography; and

(3) if exposing x-rays on a human
must have a written prescription from a den-
tist.

D. Expanded function cer-
tification offered by the NMBODHC is dis-
tinct from certification offered by DANB.
DANB certification gives the individual the
right to use the initials C.D.A after their
name, but does not qualify the individual to
perform expanded functions without being
certified by the NMBODHC.
[9-7-84...9-30-96; 16.5.33.8 NMAC - Rn,
16 NMAC 5.33.8, 12-14-00; A, 3-29-02; A,
9-30-02; A, 12-30-02; A, 03-06-05; A, 07-
16-07]

16.5.33.9 EDUCATION AND
EXAMINATION REQUIREMENTS
FOR DENTAL RADIOGRAPHY:

A. Education
Requirements:

(1) study by independent prepara-
tion or in a training course on radiation
health and safety within the past 36 months;
and

(2) have assisted with and/or
observed five (5) cases of full mouth intra
oral radiographic series or five (5) extra oral
radiographs if applying for a limited certifi-
cate.

B. Examination
Requirements:

(1) Pass the NMBODHC or
DANB written examination on radiation
health and safety. Evidence of successful
completion shall be posted in the dental
office or dental assisting school and will
serve as a training permit for six months

from the date of examination.

(2) Pass the technique test
demonstrating proficiency in the exposure
of a full-mouth intra oral radiographic series
or panoramic film as established by the
NMBODHC.

(3) If an applicant chooses to pro-
vide only a panoramic film the certificate
holder is limited to taking only extra oral
films.

(4) The technique test will be
taken on a phantom or human patient. The
applicant shall expose a full mouth intra
oral radiographic series of radiographs, or a
panoramic film, develop, mount, and label
the films. The exam must be done inde-
pendently and submitted to the NMBODHC
office with an affidavit signed by the den-
tist, dental hygienist, or dental assistant cer-
tified in radiography attesting to the inde-
pendent exam. The radiographs must be of
diagnostic quality and will be graded by at
least two board or committee members and
serve as the technique test required for cer-
tification.

(5) Pass the take home jurispru-
dence examination.

C. Exemptions:

(1) A dental hygiene student
enrolled in an accredited school of dental
hygiene who having passed a curriculum in
dental radiography, may be granted a cer-
tificate to expose radiographs without an
examination.

(2) A dental assistant certified to

perform dental radiography in another state
with requirements not less stringent than
those in New Mexico may be certified
based on credentials.
[9-7-84, 5-31-95, 9-30-96, 1-1-98, 2-14-00;
16.5.33.9 NMAC - Rn & A, 16 NMAC
5.33.9, 12-14-00; 16.3.33.9 NMAC - A, 2-
28-02; A, 12-30-02; A, 03-06-05; A, 07-16-
07]

16.5.33.12 REQUIRED DOCU-
MENTATION: Each applicant for an
expanded function dental assistant certifi-
cate must submit to the NMBODHC or its
agent the required fees and following docu-
mentation.

A. Completed application
with a passport quality photo taken within 6
months affixed to the application and the
completed jurisprudence take home exam.
Applications are valid for 1 year from the
date of receipt;

B. Dental Radiography:

(1) proof of passing the NMBOD-
HC or DANB written examination on radi-
ation health and safety;

(2) an affidavit from a supervising
dentist, dental hygienist, or dental assistant
certified in radiography verifying the appli-
cant has:

(a) assisted with and/or observed
five (5) cases of full-mouth intra oral radi-

ographic series or five (5) panoramic films
if applying for a limited certification; and

(b) that upon reaching competen-
cy, the applicant independently exposed the
radiographs submitted for technique exami-
nation;

(3) the completed full mouth intra
oral radiographic series or a panoramic film
as required for the technique exam
described in 16.5.33.9 of these rules;

C. Rubber cup coronal
polishing and application of topical fluo-
ride:

(1) proof of passing the NMBOD-
HC or DANB written examination for rub-
ber cup coronal polishing and application of
topical fluoride;

(2) an affidavit from a supervising
dentist, dental hygienist, or dental assistant
certified in rubber cup coronal polishing
and topical fluoride application that the
applicant has:

(a) assisted with and/or observed
five (5) cases of rubber cup coronal polish-
ing on adults and/or children and five (5)
applications of topical fluoride on children;
and

(b) while being personally
observed by a dentist, dental hygienist, or
dental assistant certified in rubber cup coro-
nal polishing, application of topical fluoride
provided rubber cup coronal polishing on
five (5) adults and/or children; and, provide
applications of topical fluoride five (5) chil-
dren.

D. Pit
Sealants:

(1) Proof of passing the
NMBODHC approved examination on
application of pit and fissure sealants.

(2) An affidavit from a supervis-
ing dentist or dental hygienist verifying that
the applicant has:

(a) assisted with and/or observed
placement of twelve (12) pit and fissure
sealants; and

(b) while being personally
observed by a dentist or dental hygienist,
the applicant successfully place pit and fis-
sure sealants on six (6) patients.

(3) Proof of 2080 hours of chair
side dental assisting experience within two
years immediately prior to application for
certification.

(4) The completed jurisprudence

and Fissure

exam.

[9-30-96, 1-1-98, 2-14-00; 16.5.33.12
NMAC - Rn, 16 NMAC 5.33.12, 12-14-00;
16.5.33.12 NMAC - Rn, 16.5.33.13 NMAC
& A, 12-30-02; A, 07-16-/07]

NEW MEXICO BOARD OF
DENTAL HEALTH CARE

This is an amendment to 16.5.36 NMAC
Section 9, effective 07/16/07.
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16.5.36.9 C OURSES
REQUIRED: Continuing education
coursework must contribute directly to the
practice of dental assisting. The following
courses are required for license renewal:

A. three hours of radi-
ographic technique or safety and protection;
B. as further defined in

[Seetion—t6-o£-Part—+] 16.5.1.16 NMAC, a

ment after one year of revocation must re-
apply as a new applicant and meet all
requirements for initial certification.

A. Applicants for rein-
statement must provide verification of
licensure in all states where the applicant
holds or has held a license to practice dental
assisting, or other health care profession
within the previous year. Verification must

course in infection control techniques and
sterilization procedures per renewal period;
and

C. [€PR=] proof of current
certification in basic life support accepted
by the American heart association or the
American red cross; dental assistants who
provide prescribed administration of nitrous
oxide, or who monitor the use of any anal-
gesia or anesthesia shall have current basic
life support certification.
[8/11/89, 5/21/93, 5/31/95, 9/30/96;
16.5.36.9 NMAC - Rn & A, 16 NMAC
5.36.9, 04/17/06; A, 07/16/07]

NEW MEXICO BOARD OF
DENTAL HEALTH CARE

This is an amendment to 16.5.37 NMAC
Section 9, effective 07/16/07.

16.5.37.9 REINSTATEMENT
OF REVOKED CERTIFICATE: Within
one year of the revocation notice, the cer-
tificate may be reinstated by payment of
renewal, late and reinstatement fees, com-
pliance with continuing education for the
previous renewal cycle and for the year of
the revocation. Applicants for reinstate-

be sent directly to the board office from the
other state(s) board, must include a raised
seal, and must attest to the status, issue date,
license number, and other information con-
tained on the form.

B. Upon receipt of a com-
pleted reinstatement of revoked license
application, including all documentation
and fees, the secretary-treasurer or delegate
of the board, will review and may approve
the application. The board may formally
accept the approval of the application at the
next scheduled meeting.

[5/31/95, 9/30/96, 1/1/99; 16.5.37.9 NMAC
- Rn, 16 NMAC 5.37.9, 04/17/06; A,
07/16/07]

NEW MEXICO BOARD OF
DENTAL HEALTH CARE

This is an amendment to 16.5.40 NMAC
Sections 10 and 11, effective 07/16/07.

16.5.40.10 GUIDELINES: The
board shall define the following as guide-
lines for disciplinary action: “unprofession-
al conduct” means, but is not limited to
because of enumeration:

A. performing, or holding
oneself out as able to perform, professional

services beyond the scope of ones certifica-
tion and field or fields of competence as
established by education, experience, train-
ing, or any combination thereof; this
includes, but is not limited to, the use of any
instrument, device or material in a manner
that is not in accordance with the customary
standards and practices of dental assisting;

B. sexual misconduct;

C. failure to use appropri-
ate infection control techniques and sterili-
zation procedures;

D. fraud, deceit or misrep-
resentation in any renewal or reinstatement
application;

E. cheating on an exami-
nation for expanded function certification;

F. performing any proce-

dure which requires certification unless so
certified; and

G injudicious administra-
tion of any drug or medicine[];
H. conviction of either a

misdemeanor (exclusive of traffic tickets)
or a felony punishable by incarceration.
[10/16/92, 8/15/95, 9/30/96; 16.5.40.10
NMAC - Rn, 16 NMAC 5.40.10, 04/17/06;
A, 07/16/07]

16.5.40.11 INVESTIGATIVE
SUBPOENAS: The complaint committee
of the board is authorized to issue [pre-]
notice of contemplated action investigative
subpoenas and to employ experts with
regard to pending investigations.

[8/15/95; 16.5.40.11 NMAC - Rn, 16
NMAC 5.40.11, 04/17/06; A, 07/16/07]

NEW MEXICO ENERGY, MINERALS AND NATURAL RESOURCES

DEPARTMENT
FORESTRY DIVISION

This is an amendment to 19.20.4 NMAC, Sections 5 through 10 and 12 through 15. The effective date is 6/29/2007.

19.20.4.5

[19.20.4.5 NMAC - N, 1/1/2002; A, 6/29/2007]

19.20.4.6

EFFECTIVE DATE: January 1, 2002, unless a [eifferent] later date is cited at the end of a section.

OBJECTIVE: [The-objeetive-ofthispart] 19.20.4 NMAC’s objective is to require appropriate harvesting practices of

commercial forest species be conducted in a manner that supports forest practices that [te] assist in forest fire prevention and suppression
and the control of forest pests, and [+6] maintain and enhance forest health to ensure the continued economic benefits of forests and forest

resources to New Mexico.

[19.20.4.6 NMAC - N, 1/1/2002; A, 6/29/2007]

19.20.4.7 DEFINITIONS:
A. “Act” means the Forest Conservation Act, NMSA 1978, Sections 68-2-1 to 68-2-25.
B. “Alternate practice” means a forest practice standard used in place of a specific requirement in the forest harvest prac-

tices standards, 19.20.4.9 NMAC. [A] The applicant may request to use an alternate practice [mey-be-made] in the harvest permit applica-
tion or [requestedtater-by-the-permittee| at a later time. [end] The alternate practice is not effective until [eppreved-by-the-divistontwit

#g] the division provides written approval.

C. “Applicant” [#s] means the owner.
D. “Basal area” means the cross sectional area of the stem at diameter at breast height or at diameter at root collar of all

trees in a stand, generally expressed as square units per unit area (e.g. square feet per acre).

[B] E.
[#] E.

“Cessation of harvest activities” means absence of [a#¥] harvesting within a cutting unit for six consecutive days.
“Closed road” means a road constructed for the harvest that will be closed upon the harvest’s completion.
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[F] G. “Commercial forest species” means:
[SSHENFHIENAME COMMONNAME
——————Abies-coneolor wehite—fi
———Abieslasieesatpa eotlbarlfir/subalpinefir
— Piceapungens Ceolorade-bluespraee
. . bristl
—— Pinusponderesa penderosapine
. loscil
. biformi ] f I
—— Populustremtdoides qralans—aspen
Pseudeotsugatenziesst  Deouslasfir|
SCIENTIFIC NAME COMMON NAME
Abies concolor white fir
Abies lasiocarpa subalpine fir
Abies lasiocarpa var. arizonica corkbark fir

Cupressus arizonica

Picea engelmannii

Picea pungens
Pinus aristata

Pinus arizonica

Arizona cypress
Engelmann spruce
Colorado blue spruce
bristlecone pine.
Arizona pine

Pinus engelmannii Apache pine
Pinus flexilis limber pine

Pinus leiophylla

Pinus ponderosa
Pinus strobiformis

Populus tremuloides

Chihuahuan pine
ponderosa pine
southwestern white pine

uaking aspen

Pseudotsuga menziesii Douglas-fir
Quercus spp. oak species when in tree form or when harvested with other

commercial forest species

[6] H. “Construction project” includes clearing of right of ways for utilities, pipelines, fences or roads, except for roads facil-
itating harvesting of commercial forest species; clearing for construction of residences or businesses with an approved building permit; or
clearing related to the development of other regulated industries such as mining or landfills.

[H]I.  “Continuing violation” means that a permittee or responsible person or entity has received a notice of deficient condi-
tion and has failed to take corrective action.

[ J. “Contract harvester” means [a#¥] a person or entity, other than the owner or [his] the owner’s direct employees, har-
vesting commercial forest species.

[#] K.  “Contractor” means a person or entity that the applicant or permittee has reached an agreement with to harvest or pur-
chase commercial forest species.

[K] L. “Cutting unit” means an area within the forest harvest practice plan not exceeding 300 forested acres. The designation

of each unit is based on the topography of the area to be harvested, the number of persons to be engaged in the harvest, transportation, cli-
mate and other relevant factors. [A#y] The applicant shall divide an area larger than 300 forested acres [sheutd-be-divided] into two or more
cutting units, unless the division determines that a larger area is appropriate because of the topography, equipment or the harvest’s objec-
tives [ef+the-harvest] and number of persons to be participating in harvest activities.

[E] M. “Damaged trees” means trees over three feet in height not intended for harvest that, as a result of the harvest, are dam-
aged or knocked down to the extent that mortality or serious deterioration is likely to occur or partially pushed over so as to result in per-
manent lean or visible damage to the root system.

[M] N. “Deficient condition” means [e#%] a harvest activity not in conformance with the act, [¢his—part] 19.20.4 NMAC or a
harvest permit. It also means the failure to have statements of understanding for each person or entity conducting major harvest activities.

0. “Diameter at breast height” means the tree’s outside bark diameter measured at four and one half feet above the forest

floor on the tree’s uphill side. For the purposes of determining breast height, the forest floor includes the duff layer that may be present,

but does not include unincorporated woody debris that may rise above the ground line.
P. “Diameter at root collar” means the diameter of the tree’s trunk measured outside the bark at ground level.

[N] Q. “District forester” [#s] means the supervisory forester of one of the six district offices located in Bernalillo, Capitan,
Chama, Cimarron, Las Vegas and Socorro.

[6] R. “Division” means the [ferestrydivisienofthe] New Mexico energy, minerals and natural resources department, forestry
division or forestry division personnel.

[B] S. “Erosion control measure”[#s] means a method of reducing soil erosion including seeding, using mulch or slash for
ground cover, reducing slope of roads and skid trails, installing water bars, crowning roads, outsloping roads, dipping roads with lateral
relief ditches, culverts and avoidance of excessive slopes.

[®@] I. “Evidence of ownership” means a deed or other document, recorded with the county clerk in the county where the com-
mercial forest species are located, containing a property description [efthe-prepesty| included in the harvest permit application evidencing
ownership of the land surface [efthetand] or the right to control the land including harvesting commercial forest spe01es or a timber deed
1nc1ud1ng the commercial forest specres subject to the harvest permit application.

A A h ated:] Evidence of ownership does not mclude commercial forest species purchased
through a contract, purchase agreement or similar document that indicates that [ewsership-ef] the commercial forest [speeies] species’ own-
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ership will transfer after the trees are har-
vested.

[R] U. “Excessive slope”
means a slope of more than 40 percent over
a ground distance of 80 yards or more.

V. “Felling equipment”
means equipment used to sever the tree
stem from its stump such as chainsaws,
feller-bunchers and harvesters.

Ww. “Firewood” means any

part or portion of a tree that has been cut
and removed from its original location and
is to be used for heating or cooking in an
open pit, grill, fireplace or stove. Firewood
does not mean wood that is used in biomass
facilities to create electricity or thermal heat
or wood that is used to create ethanol.

X. “Forest” means an area

to control the surface of the land where the
commercial forest species to be harvested
are located.

[¥] EE. “Lateral yarding dis-
tance” means the maximum distance per-
pendicular to each side of a cable within
which a log can be attached for yarding.

[#] FE. “Leave trees” means
those trees to be left in the cutting unit after
the harvest is completed.

[AA] GG. “Long
butting” means the cutting of a portion of
the main stem that does not meet the uti-
lization standards provided in Subsection H
0f 19.20.4.9 NMAC.

HH. “Lop and _ scatter”
means a hand method of removing the
upward-extending branches from tops of

of at least one acre with at least 10 percent

felled trees to keep slash low to the ground,

tree crown cover.

[S]Y. “Gully erosion” means
erosion caused by water accumulating in
narrow channels and removing the soil from
the channel to depths of one foot or more
and that carries sediment downstream.

[F] Z. “Harvest or harvesting”

means [esy—end—aH] activities related to

removing a commercial forest species or its

to increase the decomposition rate, to lower

the fire hazard or as a pretreatment prior to

burning.
[BB] II. “Major harvest activi-

ty” means felling trees; skidding or yarding;
and construction of roads, skid trails and
landings.

JJ. “Mineral soil” means
the portion of the soil immediately below

products from [#s-netaral-state] the proper-

the litter and duff layers.

ty where the activities are occurring, includ-
ing [FbutnetHmitedte]: constructing haul
roads and skid trails; cutting and severing,
[e¥] pushing over, plucking, chipping or
masticating standing trees; skidding or

[remeval—of] removing trees to landings;
transporting [hervest] the tree or wood

[€€] KK. “Multiple
cutting unit permit” means a harvest permit
for an area with two or more designated cut-
ting units.

LL. “Municipal lands”
means the territory a municipality has incor-

porated or annexed pursuant to NMSA

products from the cutting site or landing;
installing erosion control measures; or
supervising or directing such activities.
Harvest or harvesting does not mean dig-
ging commercial forest species that are
planted and cultivated for balled and burlap
stock, landscaping or live Christmas trees;

or removal by any means during mainte-
nance, renovation or removal of a wind-

break.

[¥] AA. “Harvest permit”
means the harvest permit application, the
forest harvest practice plan and the harvest
permit approval letter.

[¥] BB. “Intermittent  water-
course” means a stream or reach of stream,
as shown on a United States geological sur-
vey 1:24000 scale topographic map or as
otherwise identified on the property by the
division or the owner, that [has—ea—defined
strearehannelb—thatflows| contains water
only at certain times of the year, such as
when it receives flow from springs, melting
snow or [teeatized] precipitation.

[W] CC. “Lake” means an inland
body of freshwater, but does not include
stock ponds or windmills.

[X] DD. “Landowner” means

[e#¥] a person or entity, or [his] the person
or entity’s agent, owning or having a right

1978, Sections 3-2-1 et seq., Sections 3-3-1
et seq. or Sections 3-7-1 et seq.

[BB- = =
means-aR-area—oif-atleast-one-aere—with-tess
thent0-pereent-tree-erovwireover|

MM. “Noxious weed” means
a plant species that is not indigenous to New
Mexico and that has been targeted pursuant

to the Noxious Weed Management Act,
NMSA 1978, Section 76-7D-1 et seq. for

management or control because of its nega-
tive impact on the economy or the environ-

ment.

[#E¥] NN.“Owner” means the
landowner, unless there is a timber deed
owner who owns the commercial forest
species that are the subject of the harvest
permit application. Then the timber deed
owner is the owner.

[FE] O0.“Perennial water-
course” means a stream or river, or reach of
a stream or river, as shown on a United
States geological survey 1:24000 scale
topographic map or as otherwise identified
on the property where the harvest will occur
by the division or the owner, that [hes—e
defined—stream—channel-or—+iver—bed—that
flews] contains water continuously
throughout the years in all years; its upper
surface, generally, is lower than the water

table of the region adjoining the stream or
river.
[66] PP.“Permittee” means

[esy¥] an owner [isswed-a-harvest-permitby
the-divisterr] to whom the division issues a

harvest permit.

[HH] QOQ. “Personal
delivery” means delivery to the individual
personally; or if the individual is absent,
delivery to a person residing at the individ-
ual’s usual residence who is over the age of
15 years.

[H] RR. “Public road” means a
highway or road open for public motor
vehicle access including federal highways,
state highways, state roads, county roads
and United States forest service roads.

[#¥] SS. “Pre-commercial thin-
ning” means thinning that is made as an
investment in the future growth of a stand of
trees where the owner does not sell or
exchange for service the [feHed] utilized
trees [are-not-seld].

[] TT. “Responsible
person or entity” [#s-es¥| means a person,
partnership, corporation, association or
other entity, other than the owner, required
to sign a statement of understanding or,
when Subsection A_of 19.20.4.8 NMAC
does not require a harvest permit, that have
an active role in major harvest activities or

a management role that may impact the har-
vest.

[EE] UU.“Rill erosion” means
erosion that cuts a number of small channels
less than one foot in depth into the soil by
water moving over and concentrating in low
places in the soil surface.

[MM] VV. “Rub  tree”
means a tree used as a pivot in cable yard-
ing or on skid trails to protect the remaining
trees during extraction.

[AN] WW. “Silviculture”
[#s] means the theory and practice of con-
trolling forest establishment, composition,
growth or harvesting.

[00] XX. “Skid  trail”
means a path built for log skidding or
caused by [the—use-ofsliddins—equipent|
skidding equipment’s use.

[PR] YY “Slash”
means [&H] branches, boughs or pieces of a
tree’s main stem severed[;—ehipped;] or
damaged as a result of the harvest.

Q9] ZZ. “State
forester” [#6] means the director of the
[ferestry—division—ef—the] energy, minerals
and natural resources department, forestry
division or [hkis] the state forester’s
designee.

[RR] AAA. “Statement of
understanding” means the statement that
[eH] persons, partnerships, corporations,
associations or other entities that have an
active role in major harvest activities or a
management role that may impact the har-
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vest [srast] shall sign verifying that they are
aware that they must comply with the act,
[dis—part] 19.20.4 NMAC and the harvest
permit. A supervisor of a business entity
conducting harvest activities may sign a
statement of understanding accepting
responsibility for the entity’s employees [ef
the-entity| performing major harvest activi-
ties.

[SS] BBB. “Streamside
management area” means the area near a
lake, perennial or intermittent watercourse
or a wetland designated for special protec-
tion in the forest harvest practice plan.

[#¥F] CCC. “Timber deed
owner” means the owner of a timber deed
recorded with the county clerk in the coun-
ty where the commercial forest species are
located. It does not include a person, cor-
poration, partnership or other entity that has
agreed to purchase commercial forest
species through a contract, purchase agree-
ment or similar document with title to be
transferred after the trees are harvested.

DDD. “Tree” means a woody
perennial plant usually having a single main
stem generally with few or no branches on
its lower part; however, species such

stances:

(1) harvests [by—sm—ewser| in an
area of 25 acres or more of forest, or a com-
bination of areas totaling 25 acres or more
of forest in [e#¥] a calendar year if the har-
vest sites are on the same or adjacent prop-
erty; or

(2) harvests [by—sm—ewser| in an
area of less than 25 acres of forest in one
calendar year if:

(a) the owner has been convicted
of a criminal violation associated with har-
vest activities within the previous three
years; or

(b) the owner is contracting with
or employing a person or entity on the har-
vest that has been convicted of a criminal
violation associated with harvest activities
within the previous three years.

B. ACTIVITIES  NOT
REQUIRING HARVEST PERMITS:
[Hervest-permits—are—notrequired| Owners
are not required to obtain a harvest permit
for:

(1) cutting firewood for personal
use;

(2) cutting firewood for sale in

application for a harvest permit in the dis-
trict office in the district where the harvest
will take place for approval at least 30 cal-
endar days before the proposed harvest is to
start. [Hervest-aetivities—may—begt#]| The
owner may begin harvest activities when
the division issues the harvest permit and
the permittee or responsible person or enti-

ty gives appropriate notification [ts-gtves].
(2) The harvest permit application

[#est] shall include the following, if appli-
cable:

(a) the owner’s name;

(b) a legal description of the land
where the harvest will occur;

(c) sale name [efthe-sale];

(d) evidence of ownership;

(e) the owner’s mailing address
(if the commercial forest species to be har-
vested are owned under a timber deed, the
harvest permit application [sast] shall
include names and mailing addresses of
both the timber deed owner and the
landowner);

(f) the owner’s e-mail address, if
available (if the commercial forest species
to be harvested are owned under a timber

compliance with 19.20.4.9 NMAC on up to

deed, the harvest permit application shall

Gambel oak (quercus gambelii) and one

seed juniper (juniperus monosperma) may
be multi-stemmed and species such as fir

75 acres of forest in a calendar year or a

include e-mail addresses of both the timber

combination of areas totaling up to 75 acres
or more of forest in a calendar year if the

(abies), spruce (picea) and juniper (junipe-

harvest sites are on the same or adjacent

rus) may have many branches on the stem’s

property:

lower part.
[6¥] EEE. “Utilization”

means the removal of trees, tree stems or
portions of trees from areas within the har-
vest permit boundaries.

[¥¥] FFF. “Water bar”
means a drainage structure such as a ditch,
mounded earth or staked log installed [e#]
across the entire width of a road or skid trail
at an approximate 30-degree downslope
angle that diverts water runoff into adjacent
undisturbed areas.

[WA] GGG. “Wetland”
means an area that is inundated or saturated
by surface or ground water at a frequency
and duration sufficient to support, and
under normal circumstances does support, a
prevalence of vegetation typically adapted
for life in saturated soil conditions in New
Mexico.

[XX] HHH. “Working
days” means Monday through Friday,
excluding state holidays.

[19.20.4.7 NMAC - N, 1/1/2002; A,
6/29/2007]
19.20.4.8 HARVEST PER-
MITS:

A. ACTIVITIES

REQUIRING HARVEST PERMITS: An
owner [#aust] shall obtain a harvest permit
before [any] harvest activities, except those
listed in Subsection B of 19.20.4.8 NMAC,
are conducted in the following circum-

(3) cutting Christmas trees;
(4) pre-commercial thinning con-
ducted in compliance with 19.20.4.9

NMAC;

(5) harvest activities related to
construction projects such as pipeline or
powerline installation or maintenance, con-
struction [whe#] pursuant to a building per-
mit [#s—ssued], fence building or construc-
tion of roads unrelated to harvest activities;

(6) [e¥] clearing for defensible
space within [ene—hundred]| 100 feet of a
building;

(1) harvests for wildland urban

interface projects or hazardous fuel reduc-
tion projects if conducted pursuant to a con-

tract with the energy, minerals and natural
resources department that requires compli-
ance with 19.20.4.9 NMAC;

(8) harvests conducted under a
division funded or administered landowner
assistance program in compliance with
19.20.4.9 NMAC; or

(9) rangeland or meadow restora-
tion performed according to a conservation
plan reviewed by a soil and water conserva-
tion district and conducted in compliance
with 19.20.4.9 NMAC where the owner
does not sell or exchange for services the
trees that are harvested during the restora-
tion or the resulting wood products.

C. APPLICATION FOR
HARVEST PERMIT:

(1) An owner [sast] shall file an

deed owner and the landowner);

[€B] (g) the names, [ard] mailing
addresses and, if available, e-mail addresses
of persons or entities that will directly man-
age the harvest;

[¢®] (h) the time schedule for
harvesting (i.e. beginning and ending
dates);

[@] (i) if the commercial forest
species to be harvested are owned under a
timber deed, the timber deed owner [#ust]
shall consult with the landowner about the
land management goals and objectives
included in the forest harvest practice plan;
the landowner [sust] shall approve [e#y]
roads constructed for the harvest that will
not be closed at the end of the harvest;

[69] (j) statements of understand-
ing;

[6D] (K) a forest harvest practice
plan; and

[d9] () the owner’s signature and
the date of application.

D. FOREST HARVEST
PRACTICE PLAN: The forest harvest
practice plan [saust] shall include the fol-
lowing information:

(1) Harvest Description: The har-
vest description shall include the following:

(a) a description of the current
stand condition including types of tree
species, any insect and disease occurrence
and the stocking level (e.g., an estimate of
trees per acre or square feet of basal area
and average diameter [efthe-trees] at breast
height or diameter at root collar, or green
tons per acre, as applicable);

(b) the owner’s land management
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goals and harvest objectives [fer—the—har
west| such as forest management, forest pro-
duction, [eHe] wildlife habitat, dwarf mistle-
toe control, improved forage for wildlife or
livestock or type conversion; the division
[#+H] shall consider a forest harvest practice
plan inadequate unless it contains a silvicul-
turally sound method of achieving the
described land management goals and
objectives that complies with the act and
[thispart] 19.20.4 NMAC;

(c) the harvest permit boundaries
and cutting units to be established as shown
on a United States geological survey topo-
graphic map [efwe—smeHer—seate] with a
scale no larger than 1:24000 (e.g., 7.5
minute quadrangle);

(d) the access route to and from
the harvest permit area to a public road,;

(e) identification of [em¥] exces-
sive slopes located within the cutting unit;

(f) identification of [emy] lakes,
perennial or intermittent watercourses or
wetlands located within the cutting unit on a
United States geological survey topograph-
ic map [efne-smaHersesale] with a scale no
larger than 1:24000;

(g) a description of the proposed
harvest method such as seed tree, shelter-
wood, single tree or group selection or
patchcut;

(h) a description of the equipment
[te—be—used] the permittee or responsible

(3) Skid Trails: Description of
how the permittee or responsible person or
entity will treat skid trails and landings [
be—treated]| to control erosion and comply
with Subsection E of 19.20.4.9 NMAC.

(4) Roads: Description of road
location, road erosion control measures and
post-harvest maintenance or closure. The
description shall contain sufficient detail to
indicate compliance with Subsection F of
19.20.4.9 NMAC. If a road will be closed
after harvest, the description [#aust] shall
identify the closure method and erosion
control measures.

(5) Streamside Management
Area: Description of the streamside man-
agement area designating the area to be
included and describing the measures that
[wH-be-taleer] the permittee or responsible
person or entity will take to comply with
Subsection G of 19.20.4.9 NMAC. If an
existing road is located within a streamside
management area, the applicant shall
include a description of the road’s location
[shet-be-treluded)].

(6) Slash Treatment: Description
of the means of treating slash, such as [ekip-
pigs] lop and scattering or pile burning, to
comply with Subsection I of 19.20.4.9
NMAC.

(7) Fire: Description of the pre-
cautions [thet-willbe-talen| the permittee or
responsible persons or entities will take dur-

person or entity will use during the harvest
such as chainsaw, feller-buncher, skidder,
[e¥] delimber, plucker, forwarder or chip-

per;

(i) the residual stand condition
including types of tree species and an esti-
mate of trees per acre and the trees’ average
diameter [efthe-trees] at breast height, or, if

ing the harvest and the modifications to har-
vesting operations [te—be—taken] they will

recommendations as the division may deem
necessary provided the harvest permit
application contains the information
required by Subsections C and D of
19.20.4.8 NMAC, the applicant has submit-
ted the statements of understanding [heve
beensubsmitted] and the planned harvest is
expected to comply with the act and [¢his
pert] 19.20.4 NMAC; or

(b) deny the harvest permit appli-
cation in writing for [esy-ef] the following
reasons:

(i) the harvest permit
application does not contain the information
required by Subsections C and D of
19.20.4.8 NMAC;

(ii) the applicant is not
the owner or the holder of a power of attor-
ney or other authority sufficient to make
decisions affecting the commercial forest
species subject to the harvest permit appli-
cation;

(iii) a material misrep-
resentation or false statement is included in
the harvest permit application;

(iv) the proposed har-
vest would not comply with the act or [#s
part] 19.20.4 NMAC,; or

(v) the applicant or con-
tractor currently has a continuing violation.

(2) If the division denies the har-
vest permit application, the applicant may
provide additional information to complete
the harvest permit application or revise the
harvest permit application to comply with

take during periods of high, very high and
extreme fire danger. Description of how the
permittee or responsible person or entity
will react to [esy] a fire caused by harvest
activities including the equipment that the
permittee or responsible person or entity

applicable, diameter at root collar; if the

will locate on the harvest site and use if a

harvest method is a patchcut a description
of the size of the area to be harvested, by

length and width, and the [heighteof—the

fire starts and notice to local fire depart-
ments and the division. Additionally, if [¢ke
slash—wiH—be—burned] the permittee or

the forest harvest practices standards. The
applicant shall submit the additional infor-
mation or revisions for reconsideration. If
the division finds that the additional infor-
mation or revisions correct the defects in the
harvest permit application it shall issue the
harvest permit. The division shall either
issue the harvest permit or uphold the denial
of the harvest permit application within 30
calendar days after receiving the additional

responsible persons or entities will burn

adjscent—stand—mustbe—ineluded] adjacent

stand’s height; and
(j) a description of the regenera-

tion method such as natural regeneration,
natural seeding or vegetative reproduction,
or artificial regeneration, planting, reason-
ably calculated to ensure adequate forest
regeneration if [#ais] forest regeneration is
the land management objective; if artificial
regeneration is to be used the description
shall include: when the planting will occur,
the tree species to be planted, the seed
source of the seedlings, the number of
seedlings to be planted per acre, the method
of seedling protection and site preparation.

2) Erosion = Management:
Description of the erosion management
measures that [wiH-be-taken] the permittee
or responsible person or entity will take to
comply with Subsection D of 19.20.4.9
NMAC.

slash, a description of whether [the—stash
will-be-breadeast-erpieburned| they will
broadcast or pile burn the slash and the pre-
cautions that [wwH-be—taken] they will take
when the burning occurs. Precautions shall
include obtaining [e#¥] necessary permits
for burning and notifying the local govern-
ments and fire departments prior to burning.

8) Excessive Slopes:
Description of how the permittee or respon-
sible person or entity will meet forest har-
vest practices standards [wil—-be—sret] on
[eny] excessive slopes.

E. HARVEST PERMIT
ISSUANCE OR DENIAL:

(1) Within 30 calendar days after
receipt of the harvest permit application, the
division shall either:

(a) issue a harvest permit
approval letter including such conditions or

information or revisions.

(3) When the division issues a
harvest permit [s—ssted] to a timber deed
owner, the division shall provide a copy of
the harvest permit to the landowner by first
class mail or personal delivery.

F. STATEMENTS  OF
UNDERSTANDING:

(1) [A#s¥] A person, partnership,
corporation, association or other entity that
has an active role in major harvest activities
or a management role that may impact the
harvest [swast] shall sign a statement of
understanding in a form provided and
developed by the division. This includes
the owner, the owner’s direct employees [ef
the-ewser], consultants involved in the har-
vest, contract harvesters and [e#y¥] other
contractors or subcontractors.

(2) Anyone who must sign the
harvest permit application or a statement of
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understanding shall comply with the act,
[dis—part] 19.20.4 NMAC and the harvest
permit. A supervisor of a business entity
may sign a statement of understanding for
the [ermployees-of-the-business-entity] busi-
ness_entity’s employees if the supervisor
accepts responsibility for the employees’
actions [efthe-employees]. Failure to keep
statements of understanding current with
the participation of new personnel or enti-
ties may result in violations or permit revo-
cation.

(3) The statement of understand-
ing [wi-be-a-fromprevided-by-the-division|
shall be a division-provided form that
includes:

(a) information identifying the
person signing the statement such as name;
birth date; social security, federal tax identi-
fication number or driver’s license number;
address and telephone number and, if appli-
cable, [his] the person’s authority to sign for
a partnership, corporation, association or
other entity; [hkis] the person’s own employ-
ees; or the partnership, corporation, associ-
ation or other entity’s employees;

(b) the signature of the person
signing the statement and date; and

(c) a statement that the person is
aware that [ke] the person must comply
with the act, 19.20.4 NMAC and the harvest
permit and [w+H] shall be accountable as
provided for in 19.20.4 NMAC for such
compliance and acknowledges that [ke] the
person has read and understands the
requirements of 19.20.4 NMAC and the
harvest permit; if a person is signing on
behalf of partnership, corporation, associa-
tion or other entity, a statement that the enti-
ty is aware that it must comply with the act,
19.20.4 NMAC and the harvest permit and
[w4H] shall be accountable as provided for
in 19.20.4 NMAC for such compliance; if a
person is signing on behalf of [kis] the per-
son’s employees or a partnership, corpora-
tion, association or other entity’s employ-
ees, a statement that the person is aware that
[ke] the person is accepting responsibility
for [his] the person’s own employees or the
entity’s employees and [w#H] shall be
accountable for the employees’ compliance
with 19.20.4 NMAC and the harvest permit.

G PERMIT REVISIONS:

(1) The division may order revi-
sion of a harvest permit if it appears, after
inspection, that the land management goals
and objectives are not being met, if defi-
cient conditions are occurring or if there are
mistakes in the harvest permit.

(2) The owner may request revi-
sion of the harvest permit if there are mis-
takes in the harvest permit, ownership will
change or other conditions make changes
appropriate. The owner shall revise the per-
mit during the harvest as needed to keep it
current with operations.

(3) The owner may request the

division revise the harvest permit [be-tevised] to include additional acreage if the acreage is
located in an area that is adjacent to or in close proximity to the area included in the current
harvest permit, the land management goals and objectives and the proposed harvest opera-
tion are similar to those in the current harvest permit, the cover type is the same as the cover
type in the current harvest permit and the same roads will be used to access the harvest area.

(4) The division shall approve or deny the owner’s request for revision of the har-
vest permit within 30 calendar days after the request’s receipt [efthe-reqrest].

H. HARVEST PERMIT EXTENSIONS: When unforeseen circumstances
beyond the permittee’s control prevent completion of the harvest or a portion of the harvest
activities as required by [#his-part] 19.20.4 NMAC within the time limits provided in the har-
vest permit, the division may, upon the permittee’s written request, grant in writing addi-
tional time for completion of the harvest not to exceed one year. The division may grant no
more than [#we] three such extensions [mey-be-granted).

L. NOTIFICATIONS: A permittee or responsible person or entity shall
inform the division prior to or, in no case later than 48 hours following the event, either by
telephone, in person or in writing of the following actions taken under the harvest permit:

(1) commencement or completion of major harvest activities in [es¥] a cutting
unit; or

(2) when a unit is complete and the permittee is requesting the unit be closed.
[19.20.4.8 NMAC - N, 1/1/2002; A, 6/29/2007]

19.20.4.9 FOREST HARVEST PRACTICES STANDARDS:
A. APPLICABILITY: The forest harvest practices standards apply to [eH]
harvests of commercial forest species, regardless of the acreage, except for activities [¢heat

de-netrequire-a-hervest-permit-as-provided-by]| listed in Subsection B of 19.20.4.8 NMAC

that do not specifically require compliance with 19.20.4.9 NMAC.

B. MULTIPLE CUTTING UNITS: Unless [approved-by—the-diviston—in
wres-#e| the division provides written approval, the owner, permittee or responsible per-
son or entity shall not commence harvesting under a multiple cutting unit harvest permit
[sheH-eemmrenee| in a third cutting unit unless [eH] they have completed forest harvest prac-
tices standards, except for burning of slash piles, [heve-beeneompleted] on at least one of
the previous two active units.

C. MARKING:

(1) The division may require the permittee to mark the cutting unit boundary [te
be-marked| with flagging or tree marking paint if needed to meet the [requirernents—efthe
forest-harvest-praetiee-plan| forest harvest practice plan’s requirements.

(2) The division may require the permittee to mark leave trees or the trees to be
cut with tree marking paint if needed to meet the land management goals and objectives in
the forest harvest practice plan, particularly if the harvest method is group or single tree
selection.

D. EROSION MANAGEMENT:

(1) The owner, permittee or responsible person or entity shall implement erosion
control measures [shel-be-tmplemented]| to minimize channelized flow erosion such as rill
and gully erosion.

(2) Erosion Control Measures:

(a) Time Limit: The owner, permittee or responsible person or entity shall install
erosion control measures [shel-be-instaHed] as soon as practical but no later than 30 calen-
dar days after the cessation of major harvest activities within the cutting unit.

(b) Placement: The owner, permittee or responsible person or entity shall place
water bars or other erosion control measures [shal-be-ptaeed] on closed roads and skid trails
with mineral soil exposed by harvest activities. The owner, permittee or responsible person
or entity shall place water bars [shel-be-plaeed] at the locations or intervals and at the height
and width necessary to minimize erosion considering grade, sidehill drainage, soil texture
and structure, vegetation and other pertinent factors.

PERCENT GRADE MINIMUM INTERVALS FOR WATER BARS

PERCENT GRADE MINIMUM INTERVAL
0.0 —4.9 150 feet
50—9.9 130 feet

10.0 — 14.9 75 feet

15.0 — 40.0 50 feet

The division may require additional water bars if the minimum intervals will not sufficient-
ly minimize erosion. The division may require fewer water bars if a combination of soil
properties, depth of duff layer or amount of slash or other cover will minimize erosion.

(3) Seeding:

(a) Time Limit: After cessation of major harvest activities within [e#¥] a cutting
unit and at the time best calculated to produce maximum germination, but in no event later
than 180 calendar days following the cessation of major harvest activities within [e#¥] a cut-
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ting unit, the owner, permittee or responsi-

responsible person or entity should keep

ble person or entity shall seed [eH] closed
roads, skid trails, landings and [esy] areas
of mineral soil exposed by harvest activities
within the cutting unit [shell-be—seeded)],
unless the division has approved other ero-
sion control measures. Appropriate site
preparation shall take place prior to seeding.
For example, soil preparation would be
needed prior to seeding a hard packed road
that is to be closed upon completion of har-
vesting.

(b) Seed Mix: The [divistontrust
appreve—eany| owner or permittee shall

skid trails [shewld—beeept] as narrow as

possible.

(2) Landings: The owner, permit-
tee or responsible person or entity:

(a) shall provide adequate
drainage [shel-be-previded] for the landing

and ensure that runoff [sheH] does not dis-
charge directly into a watercourse; and

(b) [Lendings—should-be-planned]
should plan landings in advance.

F. ROADS:

(1) The owner, permittee or

minimum, usually less than 10 percent.

[A] (3) Road construction: The
owner, permittee or responsible person or
entity shall:

(a) not use organic debris [shaH
not-be-used] as a fill material;

(b) prior to construction, remove
and utilize or treat as slash trees or portions
of trees within the road corridor;

(c) not windrow trees or portions
of trees within the road corridor, unless used
as filter strip and are less than three feet in
height;

responsible person or entity shall:

obtain the division’s prior approval for the
seed mix to be used. The seed mix shall be
suitable for the land management goals and
objectives specified in the forest harvest

practice plan and shall [evetd—ntrodueins]

not introduce noxious weeds. The owner or

[@] (a) design, construct and
maintain roads [#hetwi-be] used or con-
structed for a harvest of commercial forest
species [shet-be-desisned—eonstraeted-and
smetataired] to minimize erosion and impact
on soils and vegetation in areas adjacent to

permittee shall provide proof of the pur-
chase date, the seed mix viability and ger-
mination rate. The owner or permittee may
use the certification tag from the bag [#ey
be-used] if it provides the required informa-

the road;

[&] (b) [Reads—shaH—be—eon-
straeted] construct and maintain roads to
drain properly [se—thet—the—road—does—et]
and not cause gully erosion; the division

tion.

E. SKID TRAILS AND
LANDINGS:

(1) Skid Trails:

(a) The owner, permittee or
responsible person or entity shall not locate
skid trails [sheH-net-betoeated] on exces-
sive slopes unless the owner or permittee
shows that it is technically or economically
infeasible to remove the felled trees by
other means.

(b) Skidding shall not destroy a
stream channel or bank or reduce the
[eapaetty—of—the—stream—ehannel] stream

channel’s capacity to carry water.
(c) Skidding is not allowed within

watercourses.  Skidding [#ey] shall not
take place across perennial watercourses
unless the owner or permittee shows that it
is technically and economically infeasible
to remove felled trees by other means.
[When] If the division approves skidding
across a perennial watercourse, the_owner,
permittee or responsible person or entity
shall limit skidding [sheH-be-Hmnited] to des-
ignated crossings. Crossings shall be at a
right angle to the main channel and the
approach to the crossing shall be at a mini-
mal grade. The owner, permittee or respon-
sible person or entity shall divert drainage
[sheH—-be—diverted]| at a distance from the
stream that provides filtering of sediment.

(d) The owner, permittee or
responsible person or entity should plan
skid trails [sheuld-be-planned] in advance to
minimize damage to the residual stand, soil
compaction and erosion.

(e) The owner, permittee or
responsible person or entity should flag skid
trails [shewld-befassed] so skidder opera-
tors can easily follow them.

(f) The owner, permittee or

may require the owner, permittee or respon-
sible person or entity to take action if rill
erosion is frequent and the depth exceeds
three inches;

[ (©) [Reads—shaH—be—out
sloped—er—diteled] outslope or ditch roads

[68] (d) remove debris in stream
channels that is added during construction
[shalbe—+removed—but] (natural materials
may be used as part of a sediment control
structure);

[€®)] (e) deposit organic debris
and surplus soil and rock [shel-be-depesit

ed] where runoff will not be carried into a
lake or watercourse;

(D] (f) [Heulvertsare-used-they
shal-be-sized] size culverts, if used, to han-
dle a minimum 25-year flood event; in
determining the appropriate size consider
debris potential and the potential for
increased runoff from a reduction in vegeta-
tion resulting from the harvest [shalt-be-een
stdered—Culverts—shall-be—instated]; and
install them to prevent blockage and erosion

on the uphill side and provide appropriate
surface drainage [shaH—be—provided] by
using adequate cross drains, ditches, dri-
vable dips, culverts, water bars, diversion
ditches or other structures demonstrated to
be equally effective;

[] (d) [Reads—shaH—be—econ-
straeted—and—maintained] construct and
maintain roads so the stream channel or
bank is not destroyed and the [eapaeity—of
the-stream-ehannel| stream channel’s capac-

of fill materials at the outlet;

[¢8)] (g) install bridges [ere
reguired| where drainage structures cannot
carry the water flow; and

[€B] (h) divert road drainage
[shal—be—diverted] at a distance from the
stream that provides filtering of sediment
such as through the use of cross drains.

[8)] (4) [Readsto-be-elosedshalt
be-elosed]| The owner, permittee or respon-
sible person or entity shall close roads

ity to carry water is not diminished; and

intended for closure when the cutting unit

[659] (e) design road widths
excluding any portion not [#sed] intended

for travel [sheuld-be-desigred] to sufficient-
ly carry the anticipated traffic load with rea-
sonable safety, but [sheH] not to exceed 24
feet.

[€6] (2) Road location, design
and construction shall address:

(a) building the fewest roads nec-
essary for the harvest;

(b) locating the road to fit the
topography to minimize alteration of natu-
ral features;

(¢) avoiding road construction
along or within narrow canyons;

(d) building roads on locations
away from streams such as benches, ridge
tops and the tops of slopes unless there is no
feasible alternative;

(e) the stability of slopes where
roads are cut;

(f) avoiding slopes of 60 percent
or greater; and

(g) keeping the road grade to a

closes unless needed for other cutting units.
Upon closure, [theroad-shal-be-treated] the
owner, permittee or responsible person or
entity shall treat the road to control erosion
and remove stream-crossing structures
[shal-be-remeved).

G REQUIREMENTS
FOR STREAMSIDE MANAGEMENT
AREAS:

(1) Streamside management areas
shall include the area within 50 feet of the
ordinary high water mark of [a#¥] a lake or
wetland or within 50 feet of both high water
marks for a perennial or intermittent water-
course [er—wetand|. When a preexisting
road is within 50 feet of the ordinary high
water mark the streamside management
area [willend] ends at the road’s edge near-
est to the watercourse. The owner, permit-
tee or responsible person or entity shall
minimize disturbance in the streamside
management area [shel-be-sinimized].

(2) The owner, permittee or
responsible person or entity shall not har-
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vest within 50 feet of the ordinary high
water mark of a lake or watercourse or with-
in 50 feet of both high water marks of a

perennial or intermittent watercourse,
unless the division has approved an alter-

19.20.4.9 NMAC.

[H] (3) Stump Height: Stump
height shall [ret-exeeed] be half the diame-
ter of the tree where severed or 12 inches,
whichever is less, on the uphill side except

nate practice pursuant to 19.20.4.10 NMAC
for activities such as riparian restoration or
hazardous fuel reduction.

] (3) [The—tollowine—apphs
withi-the] Within streamside management
areas, the owner, permittee or responsible

when immovable objects such as rocks or
other trees prevent operation of felling
equipment. The owner, permittee or
responsible person or entity shall ensure

that stumps less than eight inches in diame-
ter shall have a flat, horizontal top surface.

person or entity:

(a) [Neandings—shal-betoeated
within—the—streamside—management—area|
shall not locate landings;

(b) shall design and flag skid
trails [within—the—streamside—management
area—trust-be-designed] in advance to mini-

mize disturbance;

(c) [Ne—new—roads—shal-be—econ
area]| shall not construct new roads unless
the permittee_or owner shows that it is tech-
nically or economically infeasible to con-
struct the road elsewhere or that the damage
to the environment would be greater if the
road was constructed elsewhere; [when] if
the division approves construction of a new
road within a streamside management area,
in addition to other requirements in
Subsection F of 19.20.4.9 NMAC, the
owner, permittee or responsible person or
entity shall limit stream crossings [shel-be
kimited] to those that are essential with
crossings [shelbe]at a right angle to the
main channel and the approach to the cross-
ing [sheH-be] at a minimal grade; and

(d) [Pirectionat-feting—shoutd-be
wsed] should use directional felling.

[ . .

I ) houl £—o*
4 .
lekee-or-watereourse:]

H. TREE UTILIZATION:

(1) Unless contract or market
conditions require different utilization stan-
dards that are included in the harvest per-
mit, the owner, permittee or responsible
person or entity shall utilize

[] (a) [AH] commercial forest
species [shaH-be-utitized] to a minimum six-
inch top diameter (inside bark) except that
harvesting for other than lumber production
shall utilize trees to a minimum four-inch
top diameter (outside bark); and

[] (b) the tree’s main stem
[sheH—be—utized] as stated above in
Paragraph (1) of Subsection H[(H] of
19.2.4.9 NMAC when the net scale of the
severed log or section of the main stem is
more than 50 percent of the total gross vol-
ume using the Scribner Decimal C log scale
table.

[)] (2) Long Butting: Long
butting is prohibited except when resulting
from removal of defects up to the limit of

Paragraph (1) of Subsection H [(}] of

L SLASH:
(1) The owner, permittee or

feet of either side of the center line of a pub-
lic road [sheH-be-elimminated] by chipping,
burning, removal or equivalent means with-
in 365 calendar days of cessation of major
harvest activities within the cutting unit.

(5) Unless incorporated into a
sediment control structure, slash is not
allowed within the ordinary high water
mark of an intermittent or perennial water-
course, lake or wetland.

J. COARSE _ WOODY
DEBRIS RETENTION AND RECRUIT-
MENT: Where available, the owner, per-

responsible person or entity shall treat slash

mittee or responsible person or entity shall

and damaged trees in [e#¥]| a cutting unit,
unless piled, [sheH-be-treated] to stand no
higher than three feet above ground level,
unless chipped or within one quarter of a

retain one to five scattered down logs per
acre in a variety of stages of decomposition,
with preference for down logs that have a
diameter at breast height of 15 inches or

mile of a structure. Chipped slash shall not

greater and a length of 15 feet or greater. If

exceed two inches in depth. The owner,

scattered down logs are not available but

permittee or responsible person or entity
shall treat slash within one quarter of a mile

unmerchantable trees have been harvested,
the owner, permittee or responsible person

of a structure to stand no higher than two
feet above ground level.

(2) [Slash—pHes—may—stand—mere
then—three—feet-abeve—groundtevel—Pies
shatl-be-eonstrueted-for-safety-and-effieien
avoid—demase—to—the—residual—stand:| The

owner, permittee or responsible person or

or entity may scatter one to five unmer-

chantable trees per acre, with preference for
logs that have a diameter at breast height of

15 inches or greater and a length of 15 feet
or greater.

[#] K. LOG DECKS: [Eeg
deeles-must-beremeved] The owner, permit-
tee or responsible person or entity shall

entity shall:
(a) construct slash piles for safe

and efficient burning; to be free of mineral
soil and to cause no more than minimal soil
sterilization; and

(b) locate slash piles to avoid
damage to the residual stand.

(3) [FHe—timit] The owner
permittee or responsible person or entity
shall treat slash, unless piled, [shel-be-treat-
ed] no later than [#hirty] 30 calendar days
from the movement of harvest operations
out of the subject cutting unit into another
cutting unit under a multiple cutting unit
permit, or no later than [¢h##e¢] 30 calendar
days following the cessation of major har-
vest activities within the cutting unit,
whichever occurs first. In any event, the
time shall not exceed 365 calendar days
from the start of harvesting within the cut-
ting unit. The owner, permittee or responsi-
ble person or entity may allow piled slash
[mey—be—allowed]| to cure, but shall [be
burred| burn it no later than the end of the
next winter burning season following the
cessation of major harvest activities within
that cutting unit. If weather conditions pre-
vent piled slash from being burned by the
end of the next winter burning season, the
owner or permittee may request an exten-
sion of time.

(4) For the purpose of creating a
fuel break along public roads, the owner,
permittee or responsible person or entity
shall eliminate slash greater than [24—neh-
es] two feet in length or larger than one inch
in diameter at the large end and within 50

remove log decks no later than 365 calendar
days from the start of harvesting within the
cutting unit.

[K]L. CABLE YARDING:
The following requirements apply to cable
yarding:

(1) The yarding system shall have
lateral yarding capabilities, using a carriage
that can maintain a fixed position on the
skyline during lateral pulls and shall keep
one end of the log suspended above the
ground during in-haul.

(2) The owner, permittee or
responsible person or entity shall use uphill
yarding [shewld-be-used| unless the yarder
cannot be located on a ridge top, bench or
on top of a slope. If the owner, permittee or
responsible person or entity must use down-
hill yarding [sest-be-ased], they shall sus-
pend the leading end of the log [shal-be
suspended| above the ground.

(3) The applicant shall include
corridor design [shel-be—inetuded] in the
harvest permit application and the owner,
permittee or responsible person or entity
shall mark actual corridors [shaH—be
mesked] on the ground prior to clearing and
felling. Cable corridors shall not be closer
than an average of 75 feet, center to center,
at a point one-half way to the end of the cor-
ridor where radial corridors are required,
and an average of 140 feet where parallel
corridors are used. No more than four cable
corridors shall radiate from a single yarder
position.

(4) The owner, permittee or
responsible person or entity shall initially
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cut cable corridors [sheH-be-eutinitiaty] to

a maximum 12-foot width, prior to felling
in the cutting unit, to allow passage of the
carriage and turn of logs. Corridors shall
not exceed 20 feet in width after yarding is

(i.e. JV 011); or

(b) if a harvest permit is not
required, with the landowner’s first and last
initials or the initial’s of the ranch or prop-
erty name and the abbreviation of the coun-
ty in which the harvest is occurring (i.e., if

completed and the owner, permittee or
responsible person or entity has removed

the landowner is Bill Smith and the harvest

the rub trees [heve-beenremoved].
(5) The owner, permittee or

is occurring in San Miguel county the mark
would be BS/SM).

responsible person or entity shall fell har-
vested trees except corridor trees [shet-be
feHed] along the contour or diagonally to
the slope to facilitate yarding and reduce
damage to the residual trees.

(6) When topography and ground
conditions permit, the owner, permittee or
responsible person or entity shall pull logs
[sheH-be—prHed] endwise from where they
are felled. Lateral yarding distance shall be
limited to no more than 75 feet.

[E] M. DAMAGE: The
owner, permittee or responsible person or
entity shall remove trees damaged by har-
vest activities [mrast-be-rermeved-ortreated|

(2) The following colors are
assigned to the districts:

(a) Bernalillo - orange

(b) Capitan - red

(¢) Chama - black

(d) Cimarron - blue

(e) Las Vegas - green

(f) Socorro — white.

Q. FIRE EQUIPMENT:

(1) The owner, permittee or
responsible person or entity shall:

(a) have a long handled shovel;
pulaski, McLeod or combi-tool; and a five-
pound capacity ABC dry chemical fire
extinguisher available at the harvest loca-

or treat them as slash. If the damaged trees
were intended to be leave trees then the har-
vest is not in compliance with the harvest

tion when harvesting is occurring;
(b) ensure that each skidder,
feller-buncher, delimber, dozer, log truck,

permit. If a leave tree is damaged the divi-
sion may require that the owner, permittee

etc. is equipped with a long handled shovel
and a five-pound capacity ABC dry chemi-

or responsible person or entity leave addi-
tional trees [bedeft] as leave trees or require
other means of regeneration.

N. TRASH AND LITTER:

cal fire extinguisher; and

(c) ensure each passenger vehicle,
light truck or medium truck up to 40,000
GVW is equipped with a long handled

The owner, permittee or responsible person

shovel and a two and one half pound capac-

or entity shall remove all human-made trash
and litter resulting from harvest and trans-

portation activities from the harvest area

ity ABC dry chemical fire extinguisher.
(2) The owner, permittee or
responsible person or entity shall ensure

and properly dispose of it.

0. SPILLS: The owner,
permittee or responsible person or entity
shall comply with 20.6.2.1203 NMAC with
respect to discharge of oil or other water

contaminant, in such quantity as may with
reasonable probability injure or be detri-

mental to human health, animal or plant life
or property, or unreasonably interfere with
the public welfare or property use. The
owner, permittee or responsible person or
entity shall not service trucks, graders, doz-
ers, felling equipment or other equipment
where spills may contaminate soils, wet-
lands, lakes or watercourses.

P. MARKING OF LOG
BUTTS:

(1) The owner, permittee or
responsible person or entity shall mark one
to five logs per load, if being transported in

log form, or mark the load with a sign read-
able from 30 feet if the wood product is

that the tools and fire extinguishers are in
good working condition.

[19.20.4.9 NMAC - N, 1/1/2002; A,
6/29/2007]
19.20.4.10 ALTERNATE PRAC-

TICES: An applicant or permittee may
request to use an alternate practice in place
of a specific requirement in the forest har-
vest practices standards, 19.20.4.9 NMAC,
so long as equivalent or better protection
regarding fire, insect and disease control
and erosion control measures is provided.
The request to use an alternate practice shall
describe the mitigation measures that [
be—takeen] the applicant or permittee will
take so that the division can determine that
the proposal offers equivalent or better pro-
tection. The division shall make the deci-
sion to grant or deny the use of an alternate
practice within 30 calendar days after the

request’s receipt [efthe+request]. The divi-

transported in another form such as chips,
with the following information in the color
of paint assigned to the district where the

sion’s written approval or disapproval shall
state the reasons why the division granted or

denied the request [was-granted-or-denied)].

harvesting is occurring:
(a) if a harvest permit is required,

The division shall not allow the applicant or
permittee to use [ef] an alternate practice if

with the two letter designator assigned by
the district and the sequential load number

it is known to result in violation of other
applicable state laws. The permittee may

appeal the denial of a request to use an alter-
nate practice [mey-be-appealed] to the state
forester pursuant to Subsection A of
19.20.4.13 NMAC.

[19.20.4.10 NMAC - N, 1/1/2002; A,
6/29/2007]

19.20.4.12 VIOLATIONS:

A. NOTICE OF DEFI-
CIENT CONDITION: The division may
issue a notice of deficient condition for vio-
lation of the act, [¢his—part] 19.20.4 NMAC
or a harvest permit. The division may issue
a notice of deficient condition for violations
that harm the forest or forest resources and
will require the permittee or responsible
person or entity to cease the violation and
take corrective action to repair the deficient
condition.

(1) The division [shaHthave—the
avtherity—te| may serve upon the permittee
or responsible person or entity a notice of
deficient condition if:

(a) there is a violation of the act,
[Hhispart] 19.20.4 NMAC or a harvest per-
mit; or

(b) the violation or activity cre-
ates harm or the potential for harm to the
forest or forest resource.

(2) The notice of deficient condi-
tion shall set forth:

(a) the specific nature of the vio-
lation charged or harm to the forest or forest
resources;

(b) the specific course of action
needed to correct such violation;

(¢) the date such correction shall
be completed; and

(d) the recipient’s right to a hear-
ing to review the notice of deficient condi-
tion.

(3) [Serviee-of] The division shall
serve the notice of deficient condition [sheH
be-made] upon the permittee or responsible
person or entity by personal delivery or cer-
tified mail return receipt requested. If the
notice is not served upon the permittee the
division [w4#H] shall provide a copy to the
permittee by first class mail or personal
service.

B. REVOCATION OF A
HARVEST PERMIT:

(1) The state forester may revoke
a harvest permit for [esyef] the following:

(a) refusal to allow the division to
enter and inspect a permitted area;

(b) failure to timely complete cor-
rective action after receiving a notice of
deficient condition;

(¢) discovery that any of the rea-
sons for harvest permit application denial
exists; or

(d) failure to keep statements of
understanding current.

(2) To proceed with revocation of
a harvest permit the division shall schedule



424

New Mexico Register / Volume XVIII, Number 12 / June 29, 2007

a revocation hearing and provide written
notice of intent to revoke to the permittee by
personal delivery or certified mail return
receipt requested at least 10 working days
before the date set for the hearing. The
written notice of the intent to revoke shall
include the hearing’s date, time and location
[efthe-hearing].

(a) The hearing shall be held
before the state forester.

(b) The division shall provide evi-
dence as to the reasons to revoke the harvest
permit and the permittee may provide evi-
dence as to the reasons not to revoke the
harvest permit.

(c) Oral testimony at the hearing
shall be made under oath. The division
shall make a tape or stenographic record
[shet-be-made] of the hearing.

(d) If the state forester finds that a
preponderance of the evidence supports rev-
ocation, the state forester shall revoke the
harvest permit [shaH-bereveled).

(e) The state forester shall issue a
written final decision within 10 working
days [ef] after the close of the hearing or
[e#¥] deadline for the submission of addi-
tional materials following the hearing.
[19.20.4.12 NMAC - N, 1/1/2002; A,
6/29/2007]

19.20.4.13 ADMINISTRATIVE
REVIEW:
A. DENIAL OF PER-

MITS, REQUEST TO USE ALTERNATE
PRACTICES OR PERMIT REVISIONS:
(1) To request review of the
denial of a harvest permit application, use
of alternate practices or a harvest permit
revision, an applicant or permittee [srast]
shall submit a written request for review,
which includes the reasons for requesting
review, to the state forester within 15 calen-
dar days [ef] after the issuance and provide
written notice to the district office that
denied the harvest permit application, use of
alternate practices or harvest permit revi-
sion. If the applicant submitted additional
information or revisions to the harvest per-
mit application pursuant to Paragraph (2) of
Subsection E of 19.20.4.8 NMAC the time
period starts with the last denial. [Areguest
- l ; .

Fevtew: |

(2) The applicant or permittee and
the district office shall submit written state-
ments to the state forester within 10 work-
ing days [ef—the—subsmissten—ef]| after the
applicant or permittee submits the request
for review.

(3) The state forester shall base
[Ris] the review decision on the written
statements unless the applicant or permittee
or the district office requests the opportuni-
ty to call witnesses or make oral arguments
within 10 working days [efthe-submission
of] after the applicant or permittee submits

the request for review. A request for a hear-
ing shall explain the need for [esy] witness
testimony or oral argument. If the applicant
or permittee or the district office asks to
make oral arguments or call witnesses, the
state forester may set a hearing to be held
within 10 working days [ef] after receiving
that request and provide notice of the hear-
ing date, time and location to the applicant
or permittee and the district office. Oral tes-
timony shall be made under oath. The divi-
sion shall make a tape or stenographic
record [shaH-be—nade] of [e#y] oral argu-
ment or witness testimony.

(4) The state forester shall issue a
written final decision, including findings of
fact and conclusions of law, within 10
working days after the date for submission
of written statements, or a hearing, if any,
and send copies to the applicant or permit-
tee and the district office.

B. NOTICE OF DEFI-
CIENT CONDITION:

(1) To request review of the
issuance of a notice of deficient condition
the permittee or responsible person or enti-
ty [srust—make] shall submit a written
request for a hearing, which specifically
states the reasons for the review, to the dis-
trict forester within 10 working days [ef
reeeipt—of—the—netiee| after the notice’s

receipt. [Fherequestrrustspeeifieatby-state
the—reasens—for—the—review:| If the district

forester issued the notice of deficient condi-
tion, then the district forester from another
district shall conduct the hearing.

(a) The district forester shall con-
sult with the permittee or responsible person
or entity to set a hearing to be held within
three working days [ef—reeeipt—ef—the
reguest] after the request’s receipt.

(b) The district forester shall issue
a written decision within five working days
[ef] after the hearing.

(¢) The permittee or responsible
person or entity may appeal the district
forester’s decision to the state forester by
submitting a written request for review to
the state forester within 10 working days
[ef] after the decision and providing written
notice to the district forester.

(2) The permittee or responsible
person or entity and the district forester
shall submit written statements to the state
forester within 10 working days [ef+the-sab-
mission-of| after the permittee or responsi-
ble person or entity submits the request for
review.

(a) The state forester shall base
[kis] the review decision on the written
statements unless the permittee or responsi-
ble person or entity or the district forester
requests the opportunity to call witnesses or
make oral arguments within 10 working
days [efthe-submisstenof] after the permit-
tee or responsible person or entity submits
the request for review. A request for a hear-

ing shall explain the need for [asy] witness
testimony or oral argument.

(b) If the permittee or responsible
person or entity or the district forester asks
to make oral arguments or call witnesses,
the state forester may set a hearing to be
held within 10 working days [ef] after
receiving that request and provide notice of
the hearing date, time and location to the
permittee, responsible person or entity and
the district forester. Oral testimony shall be
made under oath. The division shall make a
tape or stenographic record [shet-be-meade]
of [e#y] oral argument or witness testimony.

(¢) The state forester shall issue a
written final decision, including findings of
fact and conclusions of law, within 10
working days after the date for submission
of written statements, or a hearing, if any,
and send copies to the permittee, responsi-
ble person or entity and the district forester.
[19.20.4.13 NMAC - N, 1/1/2002; A,
6/29/2007]

19.20.4.14 FIRE RESTRIC-
TIONS: Whenever the state forester
declares restrictions on use of lands or use
of fire within an area permitted under
19.20.4 NMAC, the restrictions shall apply
to harvesting. If these restrictions require
that harvesting stop, it [w4H] shall not be
considered a cessation of harvesting pur-
suant to [¢hispert] 19.20.4 NMAC.
[19.20.4.14 NMAC - N, 1/1/2002; A,
6/29/2007]

19.20.4.15
TIES:

CRIMINAL PENAL-

A. Following the proce-
dures in 19.20.4.12 NMAC does not limit
the division in its ability or authority to
issue citations or otherwise enforce the pos-
sible criminal penalties for violating the act,
[Hhispart] 19.20.4 NMAC or a harvest per-
mit.

B. Violation of the act,
[Hispart] 19.20.4 NMAC or a harvest per-
mit is a misdemeanor punishable by a fine
of not more than [ene—theusand—deHars
£$14006-66y] $1000 or by imprisonment in
the county jail not to exceed one year or
both for each violation, NMSA 1978,
Section 68-2-17.

[19.20.4.15 NMAC - N, 1/1/2002; A,
6/29/2007]

NEW MEXICO HUMAN
SERVICES DEPARTMENT
MEDICAL ASSISTANCE DIVISION
TITLE 8 SOCIAL SERVICES
CHAPTER 305 MEDICAID MAN-

AGED CARE
PART 17 ENHANCED  SER-
VICES
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8.305.17.1 ISSUING AGENCY:
Human Services Department
[8.305.17.1 NMAC - N, 7-1-07]

8.305.17.2 SCOPE:
applies to the general public.
[8.305.17.2 NMAC - N, 7-1-07]

This rule

8.305.17.3 STATUTORY
AUTHORITY: The New Mexico medi-
caid program is administered pursuant to
regulations promulgated by the federal
department of health and human services
under Title XIX of the Social Security Act,
as amended and by the state human servic-
es department pursuant to state statute. See
NMSA 1978 Section 27-2-12 et. seq.
[8.305.17.3 NMAC - N, 7-1-07]

8.305.17.4
Permanent
[8.305.17.4 NMAC - N, 7-1-07]

DURATION:

8.305.17.5 EFFECTIVE DATE:
July 1, 2007, unless a later date is cited at
the end of a section.

[8.305.17.5 NMAC - N, 7-1-07]

8.305.17.6 OBJECTIVE: The
objective of these regulations is to provide
policies for the service portion of the New
Mexico medicaid managed care program.
[8.305.17.6 NMAC - N, 7-1-07]

8.305.17.7
8.305.1.7 NMAC.
[8.305.17.7 NMAC - N, 7-1-07]

DEFINITIONS: See

8.305.17.8 MISSION STATE-
MENT: The mission of the medical assis-
tance division is to ensure access to quality
and cost-effective health care.

[8.305.17.8 NMAC - N, 7-1-07]

8.305.17.9 ENHANCED SER-
VICES: The MCOY/SE shall offer members
enhanced services. The cost of these servic-
es cannot be included when HSD deter-
mines the payment rates. Enhanced services
are not included in the managed care medi-
caid benefit package. Enhanced services
shall not be construed as medicaid funded
services, benefits, or entitlements under the
NM Public Assistance Act. Enhanced serv-
ices shall be approved by and reported to
HSD. The MCO/SE shall work with HSD to
identify codes to be used for enhanced serv-
ices. Enhanced services shall be direct
services, not administrative in nature unless
approved by HSD.

A. Potential enhanced
services (MCO only): The following are
suggested enhanced services:

(1) anticipatory guidance provid-
ed as a part of the normal course of office
visits or a health education program, includ-
ing behavioral health;

(2) child birth education, parenting skills classes;

(3) child abuse and neglect prevention programs;

(4) stress control programs;

(5) car seats for infants and children;

(6) culturally-traditional indigenous healers and treatments;

(7) smoking cessation programs;

(8) weight loss and nutrition programs;

(9) violence prevention services;

(10) substance abuse prevention and treatment, beyond the benefit package; and

(11) respite care for care givers

B. Potential enhanced services (SE only): The SE shall strategically
determine a continuum of services, identify enhanced service needs and work with the col-
laborative to develop enhanced services. Enhanced services should promote evidence based
practices that support recovery and resiliency.

C. Member specific enhanced services: Other services may be made
available to members based on the MCO/SE’s discretion. Eligibility for enhanced services
may be based upon a set of assessment criteria to be employed by the MCO/SE.
[8.305.17.9 NMAC - N, 7-1-07]

HISTORY OF 8.305.17 NMAC: [RESERVED]

NEW MEXICO HUMAN SERVICES DEPARTMENT
MEDICAL ASSISTANCE DIVISION

This is an amendment to 8.200.510 NMAC, Sections 5 and 12, which will be effective on
July 1, 2007. The Medical Assistance Division amended the subsections by changing the
deduction amounts.

8.200.510.5 EFFECTIVE DATE: February 1, 1995, unless a later date is cited at
the end of a section.
[2-1-95; 8.200.510.5 NMAC - Rn, 8 NMAC 4. MAD.000.5, 1-1-01; A, 7-1-07]

8.200.510.12 POST-ELIGIBILITY CALCULATION (MEDICAL CARE CRED-
IT): Apply applicable deductions in the order listed below when determining the medical
care credit for an institutionalized spouse.

DEDUCTION AMOUNT
A. Personal needs allowance for institutionalized spouse
[$54] $58
B. Basic community spouse monthly income allowance standard
[$+650] $1.712
(CSMIA)
(CSMIA standard minus income of community spouse = deduction
C. * Excess shelter allowance for allowable expenses for

[$894] $829 community spouse

D. **  Extra maintenance allowance

E. Dependent family member 1/3 X (CSMIA - dependent member’s
income)

F. Non-covered medical expenses

G. *  The allowable shelter expenses of the community spouse must exceed
[$495] $514 per month for any deduction to apply.

H. **  To be deducted, the extra maintenance allowance for the community
spouse must be ordered by a court of jurisdiction or a state administrative hearing officer.

I. MAXIMUM TOTAL: The maximum total of the community spouse month-
ly income allowance and excess shelter deduction is $2,541.
[1-1-95, 7-1-95, 3-30-96, 8-31-96, 4-1-97, 6-30-97, 4-30-98, 6-30-98, 1-1-99, 7-1-99, 7-1-
00; 8.200.510.12 NMAC - Rn, 8 NMAC 4.MAD.510.2 & A, 1-1-01, 7-1-01; A, 1-1-02; A,
7-1-02; A, 1-1-03; A, 7-1-03; A, 1-1-04; A, 7-1-04; A, 1-1-05; A, 7-1-05; A, 1-1-06; A, 7-1-
06; A, 1-1-07; A, 7-1-07]

NEW MEXICO HUMAN SERVICES DEPARTMENT
MEDICAL ASSISTANCE DIVISION

This is an amendment to 8.305.1 NMAC, Section 7 which will be effective on July 1, 2007.
The Medical Assistance Division amended the section to clarify existing definitions and add
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new definitions.

8.305.1.7 DEFINITIONS: The
state of New Mexico is committed to
improving the health status of New Mexico
residents whose health care services are
funded by the Title XIX (medicaid) pro-
gram. As a means of improving health sta-
tus, a capitated managed care plan has been
implemented. This section contains the
glossary for the New Mexico medicaid
managed care policy. The following defini-
tions apply to terms used in this chapter.

A. Definitions beginning
with letter “A”:
(1) Abuse: Provider practices

that are inconsistent with sound fiscal, busi-
ness or medical practices and result in
unnecessary cost to medicaid, or the intera-
gency behavioral health purchasing collab-
orative (the collaborative), in reimburse-
ment for services that are not medically nec-
essary, or in services that fail to meet pro-
fessionally recognized standards for health
care. Abuse also includes client or member
practices that result in unnecessary costs to
medicaid or the collaborative.

(2) Action: The denial or limited
authorization of a requested service, includ-
ing the type or level of service; the reduc-
tion, suspension, or termination of a previ-
ously authorized service; the denial, in
whole or in part, of payment for a service;
or the failure to provide services in a timely
manner. An untimely service authorization
constitutes a denial and is thus considered
an action.

(3) Appeal, member: A request
from a member or provider, on the mem-
ber’s behalf with the member’s written per-
mission, for review by the managed care
organization (MCO) or the single statewide
entity (SE) for behavioral health of an
[MEO64SE] MCO or SE action as defined
above in Paragraph (2) of Subsection A of
8.305.1.7 NMAC.

4) Appeal, provider: A request
by a provider for a review by the MCO or

ated by HB 271 to meet federal advisory
council requirements and to provide consis-
tent, coordinated input to behavioral health
service delivery in New Mexico. The SE
will be expected to interact with the BHPC
as an advisory council.

(3) Behavioral health purchas-
ing collaborative: Refers to the intera-
gency behavioral health purchasing collab-
orative pursuant to the passage of HB 271,
effective May 19, 2004. The collaborative
is made up of 17 publicly funded statutory
member agencies, including eight agencies
that provide and fund direct services,
including the human services department.

(4) Benefit package: Medicaid
covered services that must be furnished by
the MCO/SE and for which payment is
included in the capitation rate.

C. Definitions beginning
with letter “C”:

(1) Capitation: A per-member,
monthly payment to an MCO/SE that cov-
ers contracted services and is paid in
advance of service delivery. A set amount
of money received or paid out, based on
membership rather than on services deliv-
ered. It is usually expressed [H#rantts-of] as
“per member per month” (PM/PM).

(2) Care coordination for
behavioral health: [An—efficebased

mentinanasement—eustomer—serviees—ane
eomplaints—and—erievanees:| An office-

[keatht health delivery system, as well as
with other service providing systems. The
care coordinator may interface and collabo-
rate with the [eustomers—ease—manager|

consumer’s case manager, if applicable, for
those who receive case management servic-

es. If both physical and behavioral health
conditions exist, the primary care coordina-
tion responsibility lies with the condition
that is most acute.

(3) Care coordination for physi-
cal health: An office-based administrative
function to assist members with multiple,
complex and special cognitive, behavioral
[endter| or physical health care needs on an
as needed basis. It is member-centered and
consumer-directed, family-focused when
appropriate, culturally competent and
strengths-based. Care coordination ensures
that medical and behavioral health needs are
identified and services are provided and
coordinated with the member and family if
appropriate.  Care coordination operates
independently within the MCO and has sep-
arately defined functions with a dedicated
care coordination staff, but is structurally
linked to other MCO systems, such as qual-
ity assurance, member services and griev-
ances. Clinical decisions shall be based on
the medically necessary covered services
and not fiscal or administrative considera-
tions. The care coordinator coordinates
services within the physical health delivery
system, as well as with other service pro-
viding systems. The care coordinator may
interface and collaborate with the member’s
case manager, if applicable, for those who

receive case management services. If both
physical and behavioral health conditions

exist, the primary care coordination respon-
sibility lies with the condition that is most
acute.

(4) Care coordination plan/indi-
vidual plan of care (SE only): The care

coordination plan is based on a comprehen-
sive assessment of the goals, capacities and

based administrative function to assist
members with multiple, complex and spe-

the behavioral health service needs of the
member and with consideration of the needs

SE of an MCO or SE action related to the

cial cognitive, behavioral or physical health

denial of payment or an administrative
denial.

[B] (5) Approvals: Approvals
are either initial or concurrent review deci-
sions, which yield utilization management
authorizations based on the client meeting
the clinical criteria for the requested medi-
caid service(s) [andtoF] or level of care.

[653] (6) Assignment algorithm:
Predetermined method for assigning
mandatory enrollees who do not select an
MCO.

B. Definitions beginning
with letter “B”:

(1) Behavioral health: Refers to
mental health and substance abuse.

(2) Behavioral health planning
council (BHPC): Refers to the council cre-

care needs on an as needed basis. It is mem-
ber-centered and consumer-directed, fami-
ly-focused when appropriate, culturally
competent and strengths-based. Care coor-
dination ensures that medical and behav-
ioral health needs are identified and servic-
es are provided and coordinated with the
member and family, if appropriate. Care
coordination operates independently within
the SE and has separately defined functions
with a dedicated care coordination staff, but
is structurally linked to other SE systems,
such as quality assurance, member services
and grievances. Clinical decisions shall be
based on the medically necessary covered
services and not fiscal or administrative
considerations. The care coordinator coor-
dinates services within the behavioral

and goals of the family, if appropriate.
[D] (5) Case: A houschold that

medicaid treats as a unit for purposes of eli-
gibility determination; for example, a parent
and child; a legal guardian and child; or a
set of siblings.

[659] (6) Case management for
behavioral [heath] health: A set of thera-
peutic services delivered primarily face-to-
face in community settings (generally not
office settings) and intended to ensure that
individuals receive the services they need in
a timely, appropriate, effective, efficient and
coordinated fashion. Case management is
designed for individuals and families who
cannot otherwise access services, obtain the
benefits of services, [arero¥]| or reach their
treatment and service goals without assis-
tance. Case management is [eustorer-—een-
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tered—family-eonstnerfoeused] consumer-

centered, family-consumer-focused when
appropriate, culturally competent and

strength-based. Providers are encouraged
to offer this service in the communities that
they serve.

[¢6}] (1) Case management for
physical health: The [fve] targeted case
management programs, that are part of the
medicaid benefit package. The [five] tar-
geted case management programs will con-
tinue to be important service components.
In these programs, case managers typically
function independently and assess a mem-
ber’s/family’s needs and strengths; develop
a service/treatment plan, coordinate, advo-
cate for and link members to all needed
services related to the targeted case man-
agement program.

[A] (8) Children with special
health care needs (CSHCN): Individuals
under 21 years of age, who have, or are at
an increased risk for, a chronic physical,
developmental, behavioral, neurobiological
or emotional condition, and who also
require health and related services of a type
or amount beyond that required by children
generally.

[€33] (9) Clean claim: A manual-
ly or electronically submitted claim from a
participating provider that contains substan-
tially all the required data elements neces-
sary for accurate adjudication without the
need for additional information from out-
side the health plan’s system. [A—eleasn

i . I N
state’s-systemr.| [t does not include a claim
from a provider who is under investigation
for fraud or abuse, or a claim under review
for medical necessity. A clean claim is not
materially deficient or improper, such as
lacking substantiating documentation cur-
rently required by the health plan, or has no
particular or unusual circumstances requir-
ing special treatment that prevents payment
from being made by the health plan within
30 days of the date of receipt if submitted
electronically or 45 days if submitted man-
ually.

[€99] (10) Client: An individual
who has applied for and been determined
eligible for Title XIX (medicaid). A “client”
may also be referred to as a “member”,
“customer”, or “consumer”.

[3] (11) CMS: Centers for
medicare and medicaid services.

[¢H] (12) Community-based
care: A system of care, which seeks to pro-
vide services to the greatest extent possible,
in or near the member’s home community.

[€2)] (13) Continuous quality
improvement (CQI): CQI is a process for
improving quality that assumes opportuni-
ties for improvement are unlimited; is cus-
tomer-oriented, data driven, and results in
implementation of improvements; and
requires continual measurement of imple-

mented improvements and modification of
improvements, as indicated.

[33] (14) Cultural compe-
tence: A set of congruent behaviors, atti-
tudes and policies that come together in a
system, agency, or among professionals,
that enables them to work effectively in
cross-cultural situations. Cultural compe-
tency involves the integration and transfor-
mation of knowledge, information and data
about individuals and groups of people into
specific clinical standards, skills, service
approaches, techniques and marketing pro-
grams that match an individual’s culture and
increase the quality and appropriateness of
health care and outcomes.

D. Definitions beginning
with letter “D”:

(1) Delegation: A formal process
by which an MCO/SE gives another entity
the authority to perform certain functions on
its behalf. The MCO/SE retains full
accountability for the delegated functions.

(2) Denial-administrative/tech-
nical: A denial of authorization requests
due to the requested procedure, service or
item not being covered by medicaid, not
being on the MCO/SE formulary or due to
provider noncompliance with administra-
tive policies and procedures established by
either the MCO/SE or the medical assis-
tance division[rexeeptpharmeacettiealserv—
iees—whieh-the-formularyproeess-eovers).

(3) Denial-clinical: A non-
authorization decision at the time of an ini-
tial request for a medicaid service_or a for-

medicaid member as determined by HSD on
a case-by-case basis, from one MCO to a
different MCO during a member lock-in
period.

[€¢6}] (7) Durable medical equip-
ment (DME): Equipment that can with-
stand repeated use, is primarily used to
serve a medical purpose, is not useful to
individuals in the absence of an illness or
injury and is appropriate for use at home.

E. Definitions beginning
with letter “E”:

(1) Emergency: An emergency
condition is a medical or behavioral health
condition manifesting itself by acute symp-
toms of sufficient severity (including severe
pain) such that a prudent layperson, who
possesses an average knowledge of health
and medicine could reasonably expect the
absence of immediate medical attention to
result in placing the health of the individual
(or with respect to a pregnant woman, the
health of the woman or her unborn child) in
serious jeopardy, serious impairment to
body function or serious dysfunction of any
bodily organ or part.

(2) Encounter: The record of a
physical or behavioral health service ren-
dered by a provider to an MCO/SE member,
client, customer, or consumer.

(3) Enhanced service: Any serv-
ice offered to members by the MCO/SE that
is [beyond—the—standardreqtiredredieatd
serviees| not included in the managed care
medicaid benefit package and is not a med-
icaid funded service, benefit or entitlement

mulary exception request based on the
member not meeting medical necessity for
the requested servicefexeept-pharmeaecett-
. by I he ki
smtdary—proeess]. The utilization manage-

ment (UM) staff may recommend an alter-
native service, based on the client’s need for
a lower level of service. If the requesting
provider accepts this alternative service, it
is considered a new request for the alterna-
tive service and a clinical denial of the orig-
inal service request.

(4) Disease management plan:
A comprehensive plan following nationally
recognized components for chronic disease
interventions including population identifi-
cation/stratification process, collaborative
practice_models, patient self-management
education process, evidence-based practice
guidelines, process and outcomes measure-
ments, and internal quality improvement
processes.

[B] (5) Disenrollment, MCO
initiated: When requested by an MCO for
substantial reason, removal of a medicaid
member from membership in the requesting
MCO, as determined by HSD, on a case-by-
case basis.

[623] (6) Disenrollment, member
initiated (switch): When requested by a
member for substantial reason, transfer of a

under the NM Public Assistance Act.

(4) Enrollee: A medicaid recipi-
ent who is currently enrolled in a managed
care organization in a given managed care
program.

(5) Enrollee rights: Rights
which each managed care enrollee is guar-

anteed.

[5] (6) Enrollment: The
process of enrolling eligible clients in an
MCOY/SE for purposes of management and
coordination of health care delivery.

(7) EPSDT:_Early and periodic

screening, diagnostic and treatment.
(€3] (8) Exempt: The enroll-

ment status of a client who is not mandated
to enroll in managed care.

[P] (9) Exemption: Removal of
a medicaid member from mandatory enroll-
ment in managed care and placement in the
medicaid fee-for-service program. Such
action is only for substantial reason, as
determined by HSD on a case-by-case
basis.

(10) Expedited appeal: A feder-

ally mandated provision for an expedited
resolution within three working days of the

requested appeal, which includes an expe-
dited review by the MCO/SE of an
MCO/SE action.

(6]

(11) External quality
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review organization (EQRO): An inde-
pendent organization with clinical and
health services expertise [#hetis] capable of
reviewing the evidence of compliance of
health care delivery [systems—and—thetr
internal quality—assurance—mechanisms|
and internal quality assurance/improvement
requirements.

F. Definitions beginning
with letter “F”:

(1) Family-centered care: When
a child is the patient, the system of care
reflects the importance of the family or
legal guardian in the way services are
planned and delivered. Family-centered
care facilitates collaboration between fami-
ly members and medical professionals,
builds on individual and family strengths
and respects diversity of families.

(2) Family planning services:
Services provided to members of childbear-
ing age to temporarily or permanently pre-
vent or delay pregnancy (see MAD-762,
Reproductive Health Services).

(3) Fee-for-service (FFS): The
traditional medicaid payment method
whereby payment is made by HSD to a
provider after services are rendered and
billed.

(4) Fraud: An intentional decep-
tion or misrepresentation made by an entity
or person, including but not limited to, an
MCO/SE, subcontractor, provider or client
with the knowledge that the deception could
result in some unauthorized benefit to him-
self or to some other previously described
entity or person. It includes any act that
constitutes fraud under applicable federal or
state law.

(5) Full risk contracts:
Contracts that place the MCO/SE at risk for
furnishing or arranging for comprehensive
services.

G Definitions beginning
with letter “G™:

(1) Gag order: Subcontract pro-
visions or MCO/SE practices, either writ-
ten, oral or implied, that effectively prevent
a provider from furnishing accurate or com-
plete information to members about options
for diagnosis or treatment of physical, men-
tal or behavioral illness, injury, or condi-
tion; or prevent a provider from talking to
the member or HSD about the MCO/SE or
its business practices.

(2) Grievance (member): Oral
or written statement by a member express-
ing dissatisfaction with any aspect of the
MCO/SE or its operations that is not an
MCO/SE action.

(3) Grievance (provider): Oral
or written statement by a provider to the
MCO/SE expressing dissatisfaction with
any aspect of the MCO/SE or its operations
that is not an MCO/SE action.

H. Definitions beginning
with letter “H”:

(1) HCFA: Health care financing
administration.  Effective 2001, [aew
lsreown-as-EMS;| the name was changed to
centers for medicare and medicaid services
(CMS).

(2) Health plan: A health main-
tenance organization (HMO), managed care
organization (MCO), or third party payer or
their agents.

(3) HIPAA: Health Insurance
Portability and Accountability Act of 1996.

(4) Hospitalist: A physician
employed by a hospital to manage the care
of a member admitted to the hospital for
inpatient care.

(5) Human services department
(HSD): The sole executive department in
New Mexico responsible for the administra-
tion of Title XIX (medicaid). “HSD” may
also indicate the department’s designee, as
applicable.

L Definitions beginning
with letter “I”:

(1) IBNR (claims incurred but
not reported): Claims for services author-
ized or rendered for which the [MEO]
MCO/SE has incurred financial liability, but
the claim has not been received by the
[MEeO] MCO/SE. This estimating method
relies on data from prior authorization and
referral systems, [es—weH—as] other data

analysis systems_and accepted accounting

practices.
(2) Individuals with special

health care needs (ISHCN): Individuals
who have, or are at an increased risk for, a
chronic physical, developmental, behav-
ioral, neurobiological or emotional condi-
tion, or have low to severe functional limi-
tation and who also require health and relat-
ed services of a type or amount beyond that
required by individuals generally.

J.-L. [RESERVED]

M. Definitions beginning
with letter “M”:

(1) Managed care organization
(MCO): An organization licensed to man-
age, coordinate and assume financial risk on
a capitated basis for the delivery of speci-
fied services to enrolled members from a
certain geographic area. Also referred to as
a managed care plan and managed care pro-
gram.

(2) Marketing: The act or
process of promoting a business or com-
modity. Marketing includes brochures,
leaflets, internet, newspaper, magazine,
radio, television, billboard materials,
MCO/SE yellow page advertisements, and
any other presentation materials used by an
MCO/SE, MCO/SE representative, or
MCO/SE subcontractor to attract or retain
medicaid enrollment.

(3) MCO/SE: The use of
MCO/SE in these medicaid managed care
regulations indicates the following regula-
tion applies to both the MCO and the SE

who must each comply with the regulation
independent of each other.
[(H-MEOSE-appeal-tnember):
with—the—members—wiitten—eonsent—for
M%m‘ 0

13 2

] 4 [Meo] MCO/SE
mandatory enrollee: A client whose
enrollment into an [M&©] MCO/SE is man-
dated.

[€6}] (5) Medicaid: The medical
assistance program authorized under Title
XIX of the Social Security Act or its suc-
cessors, furnished to New Mexico residents
who meet specific eligibility requirements.

[€B] (6) Medical/clinical home:
A conceptual model that facilitates the pro-
vision of quality care that is accessible,
family-centered, continuous, coordinated,
compassionate and culturally competent.

[39] (7) Medically necessary
services:

(a) Medically necessary services
are clinical and rehabilitative physical or
behavioral health services that:

(i) are essential to pre-
vent, diagnose or treat medical conditions
or are essential to enable the individual to
attain, maintain or regain functional capaci-
ty;

(i1) are delivered in the
amount, duration, scope and setting that is
clinically appropriate to the specific physi-
cal, mental and behavioral health care needs
of the individual;

(iii) are provided within
professionally accepted standards of prac-
tice and national guidelines; and

(iv) are required to
meet the physical and behavioral health
needs of the individual and are not primari-
ly for the convenience of the individual, the
provider or the payer.

(b) Application of the definition:

(i) a determination that
a health care service is medically necessary
does not mean that the health care service is
a covered benefit or an amendment, modifi-
cation or expansion of a covered benefit;

(ii) the MCO/SE mak-
ing the determination of the medical neces-
sity of clinical, rehabilitative and supportive
services consistent with the medicaid bene-
fit package applicable to an eligible individ-
ual shall do so by: 1) evaluating individual
physical and behavioral health information
provided by qualified professionals who
have personally evaluated the individual
within their scope of practice, who have
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taken into consideration the individual’s
clinical history including the impact of pre-
vious treatment and service interventions
and who have consulted with other qualified
health care professionals with applicable
specialty training, as appropriate; 2) consid-
ering the views and choices of the individ-
ual or the individual’s legal guardian, agent
or surrogate decision maker regarding the
proposed covered service as provided by the
clinician or through independent verifica-
tion of those views; and 3) considering the
services being provided concurrently by
other service delivery systems;

(iii)  physical and
behavioral health services shall not be
denied solely because the individual has a
poor prognosis; required services may not
be arbitrarily denied or reduced in amount,
duration or scope to an otherwise eligible
individual solely because of the diagnosis,
type of illness or condition; and

(iv) decisions regarding
benefit coverage for children shall be gov-
erned by the EPSDT coverage rules.

[9] (8) Member: A client
enrolled in an MCO/SE.

[#3] (9) Member month: A
calendar month during which a member is
enrolled in an MCO/SE.

N. Definitions beginning
with letter “N”:

(1) National committee for
quality assurance (NCQA): A private
national organization that develops quality
standards for managed health care.

(2) Network provider: An indi-
vidual provider, clinic, group, association or
facility employed by or contracted with an
MCO/SE to furnish medical or behavioral
health services to the MCO’s/SE’s members
under the provisions of the medicaid man-
aged care contract.

0. [RESERVED]

P. Definitions beginning
with letter “P”:

(1) Pend decision: A prior
authorization decision is considered pended
when the decision is delayed due to lack of
documentation, inability to contact parties
involved or other reason which delays final-
izing an approval. A decision by an
MCOY/SE to pend approval does not extend
or modify required utilization management
decision timelines.

(2) Performance improvement
project (PIP): An MCO/SE QM program

activity must include_projects that_are

designed to achieve_significant improve-
ment in clinical or non-clinical care areas.

(3) Performance measurement
(PM): Data specified by the state that

enables the MCO/SE’s performance to be

(2) Received but unpaid claims
(RBUC): Claims received by the [MEO]
MCO/SE but not paid affecting appropriate

determined.

(4) Plan of care: A written docu-
ment including all medically necessary
services to be provided by the MCO/SE for
a specific member.

(5) Policy: The statement or

description of requirements.

[] (6) Potential enrollee: A
medicaid recipient who is subject to manda-
tory enrollment or may voluntarily elect to
enroll in a given managed care program, but
is not yet an enrollee of a specific [ME&O]
MCO/SE.

[3] (7) Pregnancy-related
services: Medically necessary medical or
surgical services related to pregnancy,
including procedures to terminate pregnan-

cy.

[B] (8) Primary care: All
health services and laboratory services cus-
tomarily furnished by or through a general
practitioner, family physician, internal med-
icine physician, obstetrician/gynecologist,
pediatrician, physician assistant or certified
nurse practitioner.

(9) Preventive health services:
Services that follow current national stan-
dards for prevention including both physi-
cal and behavioral health.

[] (10) Primary care case
management (PCCM): A medical care
model in which clients are assigned to a pri-
mary care provider who is responsible for
managing the quality, appropriateness, and
efficiency of the care they receive. The pri-
mary care provider is responsible for fur-
nishing case management services to medi-
caid eligible recipients that include the loca-
tion, coordination, and monitoring of pri-
mary health care services and the appropri-
ate referral to specialty care services.

[€6] (11) Primary care case
manager : A physician, a physician group
practice, an entity that medicaid-eligible
recipients [employs-erarranges] employ or
arrange with physicians to furnish primary
care case management services or, at state
option, any of the following:

(a) a physician assistant;

(b) a nurse practitioner; or

(c) a certified nurse mid-wife.

[€3] (12) Primary care provider
(PCP): A provider who agrees to manage
and coordinate the care provided to mem-
bers in the managed care program.

PIPs must involve measurements using
objective quality indicators, system inter-
vention to achieve improvement, evaluation
of the effectiveness of interventions and
activities for increasing or sustaining
improvement. Outcomes must be measura-
ble over a period of time.

(13) Procedure: Process
required to implement a policy.

Q. [RESERVED]

R. Definitions beginning

with letter “R”:

(1) Rate cell: A combination of
category of eligibility and demographics
used to isolate utilization patterns for the
determination of capitation.

expense and aging accounting categories.
Such claims are counted as of the date of
receipt by the [M&0] MCO/SE.

(3) Reduction of care: A utiliza-
tion management staff authorization of the
type of service requested by the provider
but in lesser amounts or units of service
than were originally requested. The author-
ization is based on the client’s physical
health (medical needs) or behavioral health

(clinical needs). [Autherizations—feor—phat
el . b |

ferred-drastist(PDH)-exeeptionproeess:|

(4) Referral: Any specialty,
inpatient, outpatient, or diagnostic services
that a physician or physician group orders
or arranges, but does not provide directly.

(5) Reinsurance: Reinsurance is
a proactive financial tool that may be used
by an MCO/SE to minimize exposure to
losses incurred when members utilize
health care services beyond anticipated lev-
els or overall member utilization is greater
than expected.

(6) Risk: The possibility that rev-
enues of the MCO/SE will not be sufficient
to cover expenditures incurred in the deliv-
ery of contractual services.

(7) Routine care:
which is not emergent or urgent.

S. Definitions beginning
with letter “S™:

(1) Single statewide entity (SE):
The entity selected by the state of New
Mexico through the behavioral health col-
laborative to perform all contract functions
defined in the behavioral health request for
proposal (RFP). The SE is a single contrac-
tor selected to provide all defined service
responsibilities statewide, including medi-
caid behavioral health benefits. The SE will
administer both the medicaid managed care
and medicaid fee-for-service (FFS) pro-
grams for all medicaid behavioral health
services. The SE shall be responsible for
contracting with providers, paying provider
claims, assuring care coordination, conduct-
ing utilization review and utilization man-
agement activities, assuring quality review
and service delivery improvement, creden-
tialing practitioners and provider agencies,
privileging practitioners to deliver critical
services or service approaches, evaluating
and monitoring of service delivery and con-
ducting any other administrative functions
necessary to achieve the goals of the collab-
orative. The SE is the agent of the collabo-
rative and shall “coordinate”, “braid” or
“blend” the funding, human resources and
service capacity available from the various
state agencies so as to increase flexibility,
maximize available resources and create a
seamless single behavioral health service
delivery system for New Mexico.

All care,
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(2) Subcontract: A written
agreement between the MCO/SE and a third
party, or between a subcontractor and
another subcontractor, to provide services.

(3) Subcontractor: A third party
who contracts with the MCO/SE or an
MCOY/SE subcontractor for the provision of
services.

T. Definitions beginning
with letter “T”:

(1) Terminations of care: The
utilization management review decision
made during a concurrent review, which
yields a denial, based on the current service
being no longer medically necessary[s
eovered-by-the-formtlaryproeess|.

(2) Third party: An individual
entity or program, which is or may be, liable
to pay all or part of the expenditures for
medicaid members for services furnished
under a state plan.

U. Definitions beginning
with letter “U”: Urgent condition: Acute
signs and symptoms, which, by reasonable
medical judgment, represent a condition of
sufficient severity such that the absence of
medical attention within 24 hours could rea-
sonably be expected to result in an emer-
gency condition.

[8.305.1.7 NMAC - Rp 8.305.1.7 NMAC,
7-1-04; A, 7-1-05; A, 7-1-07]

NEW MEXICO HUMAN

SERVICES DEPARTMENT
MEDICAL ASSISTANCE DIVISION

This is an amendment to 8.305.2 NMAC,
Section 9 which will be effective on July 1,
2007. The Medical Assistance Division
amended the section to clarify existing pol-
icy and to update physical health screening
requirements.

8.305.2.9 MEMBER EDUCA-
TION: Medicaid members shall be educat-
ed about their rights, responsibilities, serv-
ice availability and administrative roles
under the managed care program. Member
education is initiated when a member
becomes eligible for medicaid and is aug-
mented by information provided by HSD
and the managed care organization (MCO)
or the single statewide entity [MEOSEY]
SE.

A. Initial information:
The education of the member is initiated by
the eligibility determination agencies. HSD
distributes information about medicaid
managed care and the enrollment process to
these agencies. [Hhre-SE-shat-alse-distrib-

to-medieatd-members-upen-enrolment. |
B. MCO/SE enrollment
information: Once a member is deter-

mined to be an MCO/SE mandatory
enrollee, HSD will provide to the member

information about services included in the
MCO/SE benefit package, and the MCOs
from which the member can choose to
enroll as a member.

C. Informational materi-
als: The MCO/SE is responsible for pro-
viding members and potential members,
upon request, a member handbook and a
provider directory. The member handbook
and the provider directory shall be available
in formats other than English. If there is a
prevalent population of 5% within the
MCO/SE membership, as determined by the
MCO/SE or HSD, these materials shall be
made available in the language of the iden-
tified prevalent population.

(1) The MCO member handbook
must include the following:

(a) MCO/SE demographic infor-
mation, including the organization’s hotline
telephone number;

(b) information on how to obtain
services such as after-hours and emergency
services, including the 911 telephone sys-
tem or its local equivalent;

(c) member bill of rights and
member responsibilities, including any
restrictions on the member’s freedom of
choice among network providers;

(d) information pertaining to
coordination of care by and with PCPs;

(e) how to obtain care in emer-
gency and urgent conditions;

(f) description of mandatory ben-
efits;

(g) information on accessing
behavioral health or other specialty servic-
es, including a discussion of the member’s
rights to self-refer to in-plan and out-of-plan
family planning providers and a female
member’s right to self-refer to a women’s
health specialist within the network for cov-
ered care;

(h) limitations to the receipt of
care from out-of-network providers;

(1) a list of services for which
prior authorization or a referral is required
and the method of obtaining both;

(j) a policy on referrals for spe-
cialty care and other benefits not furnished
by the member’s PCP;

(k) notice to members about the
grievance process and about HSD’s fair
hearing process;

(1) information on the member’s
right to terminate enrollment and the
process for voluntarily disenrolling from
the plan;

(m)  information
advance directives;

(n) information regarding obtain-
ing a second opinion;

(o) information on cost sharing, if

regarding

any,

(p) how to obtain information,
upon request, determined by HSD as essen-
tial during the member’s initial contact with

the [MEO/SE] MCO, which may include a
request for information regarding the
[MEeOs/SEs] MCQ'’s structure, operation,
and physician’s or senior staff’s incentive
plans;

(q) populations excluded from
enrollment, subject to mandatory enroll-
ment, or free to enroll voluntarily in the pro-
gram; and

(r) physical health benefits under
the state medicaid plan which are not cov-
ered by the contract and how the member
will be able to access those benefits.

(2) The SE member handbook
shall include the following:

(a) MCO/SE demographic infor-
mation, including the organization’s hotline

telephone number;
(b) information on how to obtain

services such as after-hours and emergency
services, including the 911 telephone sys-

TSI O 1tS focal cquivalent;

(c) member bill of rights and
member responsibilities, including any
restrictions on the member’s freedom of
choice among network providers;

d) information pertaining to
coordination of care with PCPs;

(e) how to obtain care in emer-
gency and urgent conditions;

(f) description of mandatory ben-

efits;

(g) information on accessing
behavioral health services, including a dis-
cussion of the member’s rights to self-refer;

(h) limitations to the receipt of
care from out-of-network providers;

(1) a list of services for which
prior authorization or a referral is required
and the method of obtaining both;

(j) notice to members about the
grievance process and about HSD’s fair
hearing process;

(k) information
advance directives;

(1) information regarding obtain-
ing a second opinion;

(m) information on cost sharing,

regarding

if any;

(n) _how to obtain information,
upon request, determined by HSD as essen-
tial during the member’s initial contact with
the SE, which may include a request for
information regarding the SE’s structure,
operation, and physician’s or senior staff’s
incentive plans.

[] (B) The provider directory
must include the following:

(a) MCO/SE addresses and tele-
phone numbers;

(b) MCO: a listing of primary
care and self-refer specialty providers with
the identity, location, phone number, and
qualifications to include area of special
expertise and non-English languages spo-
ken that would be helpful to individuals.

[deetdinge—to—enrel:] MCO specialty
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providers for self-referral shall include, but
not be limited to, family planning providers,
[potnt-eof-entry——behavioral—health
providers;] urgent and emergency care
providers, Indian health service, other
Native American providers and pharmacies;
[and]

(c) SE: a listing of behavioral
health providers with the name, location,
phone number, and qualifications to include
area of special expertise and non-English
languages spoken that would be helpful to
individuals; and

[¢3] (d) the material shall be
available in a manner and format that can be
easily understood by all identified prevalent
populations.

D. Other requirements:

(1) The MCO/SE shall provide to
enrolled members the member handbook
and provider directory within 30 calendar
days of enrollment.

(2) The handbook and directory
shall be provided, in a comprehensive,
understandable format that takes into con-
sideration the special needs population, and
is in accordance with federal mandates and
meets communication requirements delin-
eated in 8.305.8.15 NMAC, Member Bill Of
Rights. This information may also be acces-
sible via the internet, and be provided as
requested by HSD.

(3) Oral and sign language inter-
pretation must be made available free of
charge to members and to potential mem-
bers, upon request, and be available in all
non-English languages.

(4) The member handbook shall
be approved by HSD prior to distribution to
medicaid members. The SE’s behavioral

dures governing the development and distri-
bution of educational material for members.
Policies shall address how members and
potential members receive information, the
means of dissemination and the content
comprehension level and languages of this
information. The MCO/SE shall have writ-
ten policies and procedures regarding the
utilization of information on race, ethnicity,
and primary language spoken by its mem-
bership.

F. Health education:
The MCO/SE shall provide a continuous
program of health education without cost to
members. Such a program may include
publications (brochures, newsletters), elec-
tronic media (films, videotapes), presenta-
tions (seminars, lunch-and-learn sessions)
and classroom instruction. HSD shall not
approve health education materials. The
MCO/SE shall provide programs of well-
ness education, including programs provid-
ed to address the social, physical, behav-
ioral and emotional consequences of high-
risk behaviors.

G Maintenance of toll-
free line: The MCO/SE shall maintain one
or more toll-free telephone lines which are
accessible 24 hours a day, seven days a
week, to facilitate member access to a qual-
ified clinical staff to answer health-related
questions. MCO/SE members may also
leave voice mail messages to obtain other
MCOY/SE policy information and to register
grievances with the MCO/SE.  The
MCO/SE shall return the telephone call by
the next business day.

H. Member services
meetings: The MCO/SE shall meet as
requested with HSD staff for member serv-
ices meetings. Member services meetings

health member [¢er—eustomes)] (or con-
sumer) handbook shall be approved prior to

distribution by HSD or its designee.

(5) Notification of material
changes in the administration of the
MCO/SE, changes to the MCO’s/SE’s
provider network, significant changes in
applicable state law, and any other informa-
tion deemed relevant by HSD shall be dis-
tributed to the members [#hirty] 30 days
H33] prior to the intended effective date of
the change. In addition, the MCO/SE shall
make a good faith effort to give written
notice of termination of a contracted
provider to affected members within [
teert] 15 days after receipt or issuance of ter-
mination notice.

(6) Notification about any of
these changes may be made without reprint-
ing the entire handbook.

(7) The MCO/SE shall notify all
members at least once per year of their right
to request and obtain member handbooks
and provider directories.

E. MCOJ/SE policies and
procedures on member education: The
MCOY/SE shall maintain policies and proce-

are held to plan outreach and medicaid
enrollment activities and events which will
be jointly conducted by the MCO/SE and
HSD outreach staff.

[8.305.2.9 NMAC - Rp 8.305.2.9 NMAC,
7-1-04; A, 7-1-05; A, 7-1-07]

NEW MEXICO HUMAN

SERVICES DEPARTMENT
MEDICAL ASSISTANCE DIVISION

This is an amendment to 8.305.3 NMAC,
Sections 10 and 11 which will be effective
on July 1, 2007. The Medical Assistance
Division amended the sections to clarify
existing policy and to update physical
health screening requirements.

8.305.3.10 CONTRACT MAN-
AGEMENT: HSD is responsible for man-
agement of the medicaid contracts issued to
MCOs/SE. HSD shall provide the oversight
and administrative functions to ensure
[MEeOSE] MCO compliance with the
terms of the medicaid contract. The collab-

orative or its designee shall provide the
oversight and administrative functions to
ensure SE compliance with the terms of its
contract. HSD, as a member of the collabo-
rative, shall provide oversight of the SE
contract as it relates to medicaid behavioral
health services, providers and members.

A. General contract
requirements: The [MEOs/SE] MCO/SE
shall meet all specified terms of the medi-
caid contract with HSD and the collabora-
tive as it relates to medicaid members and
services and the Health Insurance
Portability and Accountability Act
(HIPAA). This includes, but is not limited
to, insuring confidentiality as it relates to
medical records and any other health and
enrollment information that identifies a par-
ticular member. The [MEOs:SE] MCO/SE
shall be held harmless in conversion to
HIPAA electronic transmission formats
when delays are the result of implementa-
tion issues at HSD.

B. Subcontracting
requirements: The MCO/SE may subcon-
tract to a qualified individual or organiza-
tion the provision of any service defined in
the benefit package or other required
MCO/SE functions. The MCO/SE shall
submit boilerplate contract language and
sample contracts for various types of sub-
contracts. Any substantive changes to con-
tract templates shall be approved by HSD or
the collaborative prior to issuance. The SE
may assign, transfer, or delegate to [the-stb
eentraetaaltevel] a subcontractor key man-
agement functions including, but not limit-
ed to, care coordination and universal cre-
dentialing with the explicit written approval
of HSD [e#] and the collaborative.

(1) Credentialing requirements:
The MCO/SE shall maintain policies and
procedures for verifying that the credentials
of its providers and subcontractors meet
applicable standards. The MCO/SE shall
assure the prospective subcontractor’s abili-
ty to perform the activities to be delegated.

(2) Review requirements: The
MCO/SE shall maintain a fully executed
original of all subcontracts and make them
accessible to HSD on request.

(3) Minimum requirements
(MCO/SE):

(a) subcontracts shall be executed
in accordance with applicable federal and
state laws, regulations, policies and rules;

(b) subcontracts shall identify the
parties of the subcontract and the parties’
legal basis [ef] to operation in the state of
New Mexico;

(c) subcontracts shall include pro-
cedures and criteria for terminating the sub-
contract;

(d) subcontracts shall identify the
services to be performed by the subcontrac-
tor and the services to be performed under
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other subcontracts; subcontracts must
describe how members access services pro-
vided under the subcontract;

(e) subcontracts shall include
reimbursement rates and risk assumption,
where applicable;

(f) subcontractors shall maintain
records relating to services provided to
members for 10 years;

(g) subcontracts shall require that
member information be kept confidential,
as defined by federal or state law, and be
HIPAA compliant;

(h) subcontracts shall provide that
authorized representatives of HSD have rea-
sonable access to facilities, personnel and
records for financial and medical audit pur-
poses;

(i) subcontracts shall include a
provision for the subcontractor to release to
the MCO/SE any information necessary to
perform any of its obligations;

(j) subcontractors shall accept
payment from the MCO/SE for any servic-
es included in the benefit package and can-
not request payment from HSD for services
performed under the subcontract;

(k) if subcontracts include pri-
mary care, provisions for compliance with
PCP requirements delineated in the MCO
contract with HSD apply;

(1) subcontractors shall comply
with all applicable state and federal statutes,
rules and regulations, including the prohibi-
tion against discrimination;

(m) subcontracts shall have a pro-
vision for terminating, rescinding, or can-
celing the contracts for violation of applica-
ble HSD requirements;

(n) subcontracts shall not prohibit
a provider or other subcontractor from
entering into a contractual relationship with
another MCO (MCO only);

(o) subcontracts may not include
incentives or disincentives that encourage a
provider or other subcontractor [te—aet
enter| not to enter into a contractual rela-
tionship with another [MEO/SE] MCO
(MCO only);

(p) subcontracts shall not contain
any gag order provisions nor sanctions
against providers who assist members in
accessing the grievance process or other-
wise protecting member’s interests; [e#e]

(q) subcontracts shall specify the
time frame for submission of encounter data
to the MCO/SE; and

(r) subcontracts to entities that
receive annual medicaid payments of at
least $5 million shall include detailed infor-
mation regarding employee education of the
New Mexico and federal False Claims Act.

(4) Excluded providers: The
MCOY/SE shall not contract with an individ-
ual provider, or an entity, or an entity with
an individual who is an officer, director,
agent, or manager who owns or has a con-

trolling interest in the entity, who has been
convicted of crimes specified in Section
1128 of the Social Security Act, excluded
from participation in any other state’s med-
icaid program, medicare, or any other pub-
lic or private health or health insurance pro-
gram, assessed a civil penalty under the pro-
vision of Section 1128, or who has a con-
tractual relationship with an entity convict-
ed of a crime specified in Section 1128.

C. Provider incentive
plans: The MCO/SE shall ensure that
direct or indirect incentives offered in the
subcontract shall not serve as an induce-
ment to reduce or limit medically necessary
services to members.

[8.305.3.10 NMAC - Rp 8.305.3.10
NMAC, 7-1-04; A, 7-1-05; A, 9-1-06; A, 7-
1-07]

8.305.3.11 ORGANIZATIONAL
REQUIREMENTS:
A. Organizational struc-

ture: The MCO/SE shall provide the fol-
lowing information to HSD and updates,
modifications, or amendments to HSD
within 30 days:

(1) current written charts of
organization or other written plans identify-
ing organizational lines of accountability;

(2) articles of incorporation,
bylaws, partnership agreements, or similar
documents that describe the MCO’s/SE’s
mission, organizational structure, board and
committee composition, mechanisms to
select officers and directors and board and
public meeting schedules; and

(3) documents describing the
MCO’s/SE’s relationship to parent affiliated
and related business entities including, but
not limited to, subsidiaries, joint ventures or
sister corporations.

B. [Pelieies—and—proee-
dures] Policies, procedures and job
descriptions: The MCOY/SE shall establish

and maintain written policies, procedures
and job descriptions as required by HSD.
The MCOY/SE shall establish, maintain and
implement guidelines for developing,
reviewing and approving policies, proce-
dures and job descriptions. The MCO/SE
shall provide MCO/SE policies, procedures
and job descriptions for key personnel and
guidelines for review to HSD, or its
designee on request. The MCO/SE shall
notify HSD within 30 days when changes in
key personnel occur.

(1) Review of policies and pro-
cedures: The MCO/SE shall review the
MCO’s/SE’s policies and procedures at
least every two years, unless otherwise
specified herein, to ensure that they reflect
the MCO’s/SE’s current best industry prac-
tices. Job descriptions shall be reviewed to
ensure that current employee duties reflect
written requirements. Modifications or
amendments to current policies, procedures

or job descriptions of key positions shall be
made using the guidelines delineated during
the procurement process. Substantive mod-
ification or amendment to key positions
must be reviewed by HSD.

(2) Distribution of information:
The MCO/SE shall distribute to providers
information necessary to ensure that
providers meet all contract requirements.

(3) Business requirements: The
MCO/SE shall have the administrative,
information and other systems in place nec-
essary to fulfill the terms of the medicaid
managed care contracts. Any change in
identified key MCO/SE personnel shall
conform to the requirements of the managed
care contract.

(4) Financial requirements:
The MCOY/SE shall meet minimum require-
ments delineated by federal and state law
with respect to solvency and performance
guarantees for the duration of the contract.
In addition, the MCO/SE shall meet addi-
tional financial requirements specified in
the contract.

(5) Member services: The
MCO/SE shall have a member services
function that coordinates communication
with members and acts as a member advo-
cate. Member services shall include suffi-
cient staff to assist members in resolving
problems or making inquiries.  The
MCO’s/SE’s policies and procedures shall
be made available on request to members or
member representatives for review during
normal business hours.

(6) Consumer advisory board:
The MCOs and the SE shall establish their
respective consumer advisory board that
includes regional representation of [ews-
tomers—famity-member| consumers, family
members, advocates and providers. The
SE’s behavioral health consumer advisory
board shall also interact with the behavioral
health planning council (BHPC) as directed
by the collaborative. The MCO and the SE
consumer advisory boards shall interface
and collaborate with one another as appro-
priate.

(a) The MCO consumer advisory
board members shall serve to advise the
MCO on issues concerning service delivery
and quality of service, the member bill of
rights and member responsibilities, resolu-
tion of member grievances and the needs of
groups represented by board member as
they pertain to medicaid, including man-
aged care. [Fhe-beerd-shal-meetatteast

#es:] The SE consumer advisory board
members shall serve to advise the SE on
issues concerning service delivery and qual-
ity of service, the member bill of rights and
member responsibilities, resolution of
member grievances and the needs of groups
represented by board member as they per-
tain to medicaid, including managed care.
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The MCO and the SE board shall meet at
least quarterly and keep a written record of
meetings. The board roster and minutes
shall be made available to HSD on request.
The MCO shall advise HSD ten days in
advance of meetings to be held. HSD shall
attend and observe the MCOs’ consumer
advisory board meetings at their discretion.
HSD shall attend and observe the [S¥Es*]
SE’s consumer advisory board meetings at
[#hei#] its discretion.

(b) The MCO/SE shall attend at
least two statewide consumer driven or
hosted meetings per year, of the
MCO’s/SE’s choosing, that focus on con-
sumer issues and needs, to ensure that mem-
bers’ concerns are heard and addressed.

(7) Contract enforcement: HSD
shall enforce contractual and state and fed-
eral regulatory requirements specified in the
scope of work of the contract. HSD may
use the following types of sanctions for less
than satisfactory or nonperformance of con-
tract provisions:

(a) require plans of correction;

(b) impose directed plans of cor-

rection;

(c) impose monetary penalties
[emdtor] or sanctions to the extent author-
ized by federal or state law:

(i) HSD retains the
right to apply progressively stricter sanc-
tions against the MCO/SE, including an
assessment of a monetary penalty against
the MCO/SE, for failure to perform in any
contract area;

(ii) unless otherwise
required by law, the level of sanctions shall
be based on the frequency or pattern of con-
duct, or the severity or degree of harm
posed to or incurred by members or the
integrity of the medicaid program;

(iii) a monetary penalty,
depending upon the severity of the infrac-
tion; penalty assessments shall range up to
[Bve—Spereent] 5% of the MCO’s/SE’s
medicaid capitation payment in the month
in which the penalty is assessed;

(iv) any withholding of
capitation payments in the form of a penal-
ty assessment does not constitute just cause
for the MCO/SE to interrupt services pro-
vided to members; and

(v) all administrative,
contractual or legal remedies available to
HSD shall be employed in the [ever] event
that the MCO/SE violates or breaches the
terms of the contract;

(d) impose other civil or adminis-
trative monetary penalties and fines under
the following guidelines:

(1) a maximum of
$25,000.00 for each of the following deter-
minations: failure to provide service; mis-
representation or false statements to mem-
bers, potential members, or health care

providers; failure to comply with physician
incentive plan requirements; and marketing
violations;

(i) a maximum of
$100,000.00 for each of the following deter-
minations: discrimination or misrepresen-
tation or false statements to HSD or CMS;

(iii) a maximum of
$15,000.00 for each member HSD deter-
mines was not enrolled, or reenrolled, or
enrollment was terminated because of a dis-
criminatory practice; this is subject to an
overall limit of $100,000.00 under (ii)
above;

(iv) a maximum of
$25,000.00 or double the amount of the
excess charges, whichever is greater, for
premiums or charges in excess of the
amount permitted under the medicaid pro-
gram; the state must deduct from the penal-
ty the amount of overcharge and return it to
the affected enrollees;

(e) adjust automatic assignment
formula;

(f) rescind marketing consent;

(g) suspend new enrollment,
including default enrollment after the effec-
tive date of the sanction;

(h) appoint a state monitor, the
cost of which shall be borne by the
MCO/SE;

(i) deny payment;

(j) assess actual damages;

(k) assess liquidated damages;

(1) remove members with third
party coverage from enrollment with the
MCO/SE;

(m) allow members to terminate
enrollment;

(n) suspend agreement;

(o) terminate MCO/SE contract;

(p) apply other sanctions and
remedies specified by HSD; and

(q) impose temporary manage-
ment only if it finds, through on-site survey,
enrollee complaints, or any other means
that;

(i) there is continued
egregious behavior by the [MEO]
MCO/SE, including but not limited to,
behavior that is described in Subparagraph
(d) above, or that is contrary to any require-
ments of 42 USC Sections 1396b(m) or
1396u-2; or

(ii) there is substantial
risk to member’s health; or

(iii) the sanction is nec-
essary to ensure the health and safety of the
MCO’s/SE’s members while improvement
is made to remedy violations made under
Subparagraph (d) above; or until there is
orderly termination or reorganization of the
MCO/SE.

(iv) HSD shall not
delay the imposition of temporary manage-
ment to provide a hearing before imposing

this sanction; HSD shall not terminate tem-
porary management until it determines that
the MCO/SE can ensure that the sanction
behavior will not re-occur; refer to state and
federal regulations for due process proce-
dures.

[8.305.3.11 NMAC - Rp 8.305.3.11
NMAC, 7-1-04; A, 7-1-05; A, 7-1-07]

NEW MEXICO HUMAN

SERVICES DEPARTMENT
MEDICAL ASSISTANCE DIVISION

This is an amendment to 8.305.4 NMAC,
Section 10 which will be effective on July 1,
2007. The Medical Assistance Division
amended the section to clarify existing pol-
icy and to update physical health screening
requirements.

8.305.4.10
TIONS:

SPECIAL  SITUA-

A. Newborn enrollment:
The following provisions apply to new-
borns:

(1) Medicaid eligible and enrolled
newborns of medicaid eligible enrolled
mothers are eligible for a period of 12
months starting with the month of birth.
These newborns are enrolled with the same
MCO the mother had during the birth
month, regardless of where the child is born
(that is, in the hospital or at home).

(2) If the newborn’s mother is not
a member of the MCO at the time of the
birth in a hospital or at home, the newborn
must be medicaid enrolled and shall be
MCO eligible during the next applicable
enrollment cycle. [At-the-time-ofthe-new-
bo Lioaid m —the MCO-shal

ot ble & bospital
o ] HedMCC
member |

B. Hospitalized mem-
bers: If a medicaid-eligible member is hos-
pitalized in a general acute care, a rehabili-
tation or free-standing psychiatric hospital
either at the time the member enters man-
aged care [er—enters—exempt-statis—or—viee
werse|, disenrolls from managed care to FFS
(exempt) or switches from one managed

care organization to another, the MCO/SE
or FFS (exempt), which was originally

responsible for the hospital inpatient place-
ment, shall remain financially responsible
for the hospital-related charges until dis-
charge [er—ea—ehenge—in—thetevel-of—eare:
o Lol ] o thetevelof
eare;].Upon discharge, the member will
then become the financial responsibility of
the organization or entity receiving capita-
tion payments. This does not apply to new-
borns born to a member mother, see
Subsection A of 8.305.4.10 NMAC above.
Transition services, e.g., DME supplies for
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the home, shall be the financial responsibil-
ity of the MCO or the SE, if applicable to
behavioral health receiving capitation pay-
ments. The originating and receiving
organization are both required to ensure

continuity and coordination of care during
the transition.

C. Native  Americans:
[ . o b e .
Awmeriean—ea]| A self-identified Native
American shall be afforded the option of
participating in managed care or being cov-
ered by medicaid fee-for-service for med-
ical or behavioral health services. Upon
determination of medicaid eligibility, a
Native American may choose to participate
in managed care, or opt in, by enrolling in
an MCO[—By-net-enretlinginanMEcO] for
medical services or by choosing the man-
aged care SE for behavioral health services.
By not enrolling in an MCO or not choosing
the managed care SE, the Native American
chooses not to participate in [&] managed
care [plar] and shall be covered through
medicaid fee-for-service. A medicaid eligi-
ble Native American may opt-in at any time
by enrolling with an MCO or by choosing
the managed care SE. If an opt-in request is
made prior to the 20m of the month, the opt-
in shall become effective the following
month. If the opt-in request is made after

the 20th of the month and before the first
day of the next month, the opt-in shall be
effective on the first day of the second full
month following the request.  After
enrolling in an MCO or the managed care
SE, a Native American may opt out during
the first 90 days of any 12-month enroll-
ment lock-in period (disenrollment).
Disenrollment is effective the following
month. At the end of the lock-in period, a
Native American may [re-enreH——an
MEO] choose to either continue enrollment
in_managed care or opt-out of managed
care. [Armredienid-ehgible NativeAtreriean

D. Members receiving
hospice services: Members who have
elected to receive hospice services and are
receiving hospice services at the time they
are determined eligible for medicaid will be
exempt from enrolling in managed care
unless they revoke their hospice election.

E. Members placed in
nursing facilities: If a member is placed in
a nursing facility for what is expected to be
a long term or permanent placement, the

MCO or the SE, [+#the-placementrelateste

behavioral-hrealth;| remains responsible for
the member until the member is disenrolled
by HSD. Failure of a nursing facility to
maintain abstract authorization for an insti-
tutionalized member that causes the system

to enroll the member into managed care is
considered an error in enrollment. The

MCO/SE is not responsible for payment of
any medical or behavioral services deliv-
ered and all capitations shall be recouped.

F. Members in third
trimester of pregnancy: A woman in her
third trimester of pregnancy at the time of
enrollment, who has an established obstetri-
cal provider may continue that relationship.
Refer to Paragraph (4) of Subsection H of
8.305.11.9 NMAC for special payment
requirements.

G Members placed in
institutional care facilities for the mental-
ly retarded (ICF/MR): If a member is
placed in an ICF/MR for what is expected to
be a long-term or permanent placement, the
MCO/SE remains responsible for the mem-
ber until the member is disenrolled by HSD.

H. In compliance with fed-
eral law and authorizations, HSD may man-
date that a member eligible for medicaid
and medicare (dual eligibles) shall be
enrolled with an MCO/SE to receive bene-
fits from the medicaid benefit package that
are not provided by medicare. This pro-
gram will be implemented in compliance
with federal law and requirements.
[8.305.4.10 NMAC - Rp 8 NMAC
4MAD.606.3.2, 7-1-01; A, 7-1-04; A, 7-1-
05; A, 9-1-06; A, 7-1-07]

NEW MEXICO HUMAN

SERVICES DEPARTMENT
MEDICAL ASSISTANCE DIVISION

This is an amendment to 8.305.5 NMAC,
Sections 9, 11 and 13 which will be effec-
tive on July 1, 2007. The Medical
Assistance Division amended the section to
clarify existing policy and to update physi-
cal health screening requirements.

8.305.5.9 ENROLLMENT
PROCESS.

A. Enrollment require-
ments: The managed care organization

(MCO) [er single—statewide—entity—(SE))
shall provide an open enrollment period
during which the [MEO/SE] MCO shall
accept eligible individuals in the order in
which they apply without restriction, unless
authorized by the CMS regional administra-
tor, up to the limits contained in the con-
tract. The [MEOB4SE] MCO shall not dis-
criminate on the basis of health status or a
need for health care services. The
[MEeOSE] MCO shall not discriminate
against individuals eligible to enroll on the
basis of race, color, national origin, or sexu-

al orientation and will not use any policy or
practice that has the effect of discriminating
on the basis of race, color, national origin,
or sexual orientation. All enrollments in a
specific MCO shall be member choice.
Enrollment in the SE is mandatory for all
members enrolled in managed care or med-
icaid fee-for-service.

B. Selection period: The
member shall have 14 calendar days to
select an MCO. If a selection is not made in
14 days, the member shall be assigned to an
MCO by HSD. Members mandated into
managed care shall be automatically
assigned to the SE.

C. Enrollment methods
when no selection made:

(1) Enrollment with previous
MCO: The member is automatically
enrolled with the previous MCO unless the
MCO is no longer in good standing, is no
longer contracting with HSD or has had
enrollment suspended.

(2) Enrollment based on case
continuity: Enrollment based on case con-
tinuity is applied in the following manner:

(a) Processing case continuity:
The member is enrolled with the MCO to
which the majority of the case (family)
members is assigned. If an equal number of
case (family) members are assigned to dif-
ferent MCOs and a majority cannot be iden-
tified, the member is assigned to an MCO to
which other case (family) members are
assigned.

(b) Newborn enrollment: A
newborn whose mother is a member in an
[MEeOASE] MCO is automatically enrolled
in the mother’s MCO [e#] and in the SE.
The newborn remains enrolled with the
mother’s MCO until the mother selects a
new MCO for the child.

(3) Percentage-based assign-
ment (assignment algorithm): As deter-
mined by HSD, members who are not
enrolled using the previous methods may be
enrolled in an MCO using a percentage-
based assignment process. The percentage-
based assignments for each MCO may be
determined based upon consideration of the
MCO’s performance in such areas as the
quality assurance standards, encounter data
submissions, reporting requirements, third
party liability collections, marketing plan,
community relations, coordination of serv-
ice, grievance resolution, claims payment,
and consumer input.

D. Begin date of enroll-
ment: Enrollment begins the first day of
the first full month following selection or
assignment except in the following circum-
stances:

(@)) newborn enrollment,
(Subsection A of 8.305.4.10 NMAC, new-
born enrollment),

(2) members receiving hospice
care, (Subsection E of 8.305.4.10 NMAC,
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members receiving hospice services); and
(3) if the selection or assignment

is made after the 25t day of the month and
before the first full day of the following
month, the enrollment begins on the first
day of the second month after the selection
or assignment.

E. Member lock-in:
Member enrollment in an MCO runs for a
12-month cycle. During the first 90 days
after a member initially selects or is
assigned to an MCO, the member shall have
the option to choose a different MCO to
provide care during the member’s remain-
ing period of managed care enrollment.

(1) If the member does not choose
a different MCO, the member will continue
to receive care from the MCO that provided
the member’s care in the first 90 days.

(2) If, during the member’s first
90 days with an MCO, he chooses a differ-
ent MCO, the member will have a 90-day
open enrollment period with this new MCO.

(3) After exercising his switching
rights, and returning to a previously select-
ed MCO, the member shall remain with this
MCO until his [twelve—2)-menth] 12-
month lock-in period expires before being
permitted to switch MCOs.

(4) At the conclusion of the 12-
month cycle, the member shall have the
same choices offered at the time of initial
enrollment. The member shall be notified
60 days prior to the expiration date of the
member’s lock-in period of the expiration
of the lock-in and the deadline by when to
choose a new MCO.

(5) If a member loses medicaid
eligibility for a period of two months or
less, he will be automatically reenrolled
with the former MCO. If the member miss-
es the annual disenrollment opportunity
during this two-month time, he may request
to be assigned to another MCO.

F. Member switch
enrollment: A member who is required to
enroll in managed care may request to be
disenrolled from an MCO and switch to
another MCO “for cause” at any time. The
member or his representative shall make the
request [eithereraly-of| in writing to HSD.
HSD shall review the request and furnish a
written response to the member and the
MCO no later than the first day of the sec-
ond month following the month in which
the member or his representative files the
request. If HSD fails to make a disenroll-
ment determination so that the member may
be disenrolled during this timeframe, the
disenrollment is considered approved. A
member who is denied disenrollment shall
have access to HSD’s fair hearing process.
The following criteria shall be cause for dis-
enrollment:

(1) continuity of care issues;

(2) family continuity;

(3) administrative or data entry
error in assigning a member to an MCO;

(4) assignment of a member
where travel for primary care exceeds com-
munity standards (90% of urban residents
shall travel no further than 30 miles to see a
PCP; 90% of rural residents shall travel no
further than 45 miles to see a PCP; and 90%
of frontier residents shall travel no further
than 60 miles to see a PCP); urban counties
are: Bernalillo, Los Alamos, Santa Fe and
Dona Ana; frontier counties are: Catron,
Harding, DeBaca, Union, Guadalupe,
Hidalgo, Socorro, Mora, Sierra, Lincoln,
Torrance, Colfax, Quay, San Miguel and
Cibola; rural counties are those which are
not listed as urban or frontier;

(5) the member moves out of the
MCO service area;

(6) the MCO does not, because of
moral or religious objections, cover the
service the member seeks;

(7) the member needs related
services to be performed at the same time,
not all related services can be provided by
the PCP, and another provider determines
that receiving the services separately would
subject the member to unnecessary risk; and

(8) other reasons, including but
not limited to, poor quality of care, lack of
access to services covered under the con-
tract, or lack of access to providers experi-
enced in dealing with the member’s health
care needs.

G. Exemption: HSD shall
grant exemptions to mandatory enrollment
on a case-by-case basis. HSD shall grant
exemptions to mandatory enrollment for
medicaid managed care behavioral health
services for cause on a case-by-case basis.
If the exemption is granted, the member
shall receive his behavioral health services
through the SE under the medicaid fee-for-
service (FFS) program. A member or the
member’s representative, parent or legal
guardian shall request exemption in writing
to HSD, describing the special circum-
stances that warrant an exemption.
Alternatively, HSD may initiate an exemp-
tion on a case-by-case basis. Requests for
exemption shall be evaluated by HSD clini-
cal staff and forwarded to the medical assis-
tance division medical director or designee
for final determination. Members shall be
notified of the disposition of exemption
requests. A member requesting an exemp-
tion, who is not enrolled in managed care at
the time of the exemption request, shall
remain exempt until a final determination is
made. A member already in managed care
at the time of the exemption request shall
remain in managed care until a final deter-
mination is made. HSD shall review the
request and furnish a written response to the
member no later than the first day of the
second month following the month in which

the member files the request. If HSD fails
to make a determination so that the member
may become exempt within this timeframe,
the exemption is considered approved. A
member who is denied exemption shall
have access to HSD’s fair hearing process.

H. Disenrollment,
MCO/SE initiated: The MCO/SE may
request that a particular member be disen-
rolled from managed care. Member disen-
rollment from an MCO/SE shall be consid-
ered in rare circumstances. Disenrollment
requests shall be made in writing to HSD.
The request and supporting documentation
shall meet HSD conditions stated below in
Subsection I of 8.305.5.9 NMAC. The
MCO/SE shall not request disenrollment
because of an adverse change in the mem-
ber’s health status or because of the mem-
ber’s utilization of medical services, dimin-
ished mental capacity, or uncooperative or
disruptive behavior resulting from his spe-
cial needs (except when his continued
enrollment with the MCO/SE seriously
impairs the MCO’s or SE’s ability to furnish
services to either this particular member or
other members). The MCO/SE shall notify
the member in writing of the disenrollment
request at the same time the request is sub-
mitted to HSD. The MCO/SE shall submit
a copy of the member’s notification letter to
HSD. If the disenrollment is granted, the
MCO/SE retains responsibility for the
member’s care until the member is enrolled
with another MCO or exempted from man-
aged care. In the case of the SE, the member
would be exempted from the SE medicaid
managed care and would receive behavioral
health benefits under the medicaid fee-for-
service (FFS) program. The MCO/SE shall
assist with transition of care.

L. Conditions under
which an MCO/SE may request member
disenrollment: Conditions under which an
MCO/SE may request disenrollment are:

(1) the MCO/SE demonstrates a
good faith effort has been made to accom-
modate the member and address the mem-
ber’s problems, but those efforts have been
unsuccessful;

(2) the conduct of the member
does not allow the MCO/SE to safely or
prudently provide medical or behavioral
health care subject to the terms of the con-
tract;

(3) the MCO4SE has offered to
the member in writing the opportunity to
use the grievance procedures; and

(4) the MCO/SE has received
threats or attempts of intimidation from the
member to the MCO’s or SE’s providers or
MCO/SE staft.

J. Re-enrollment limita-
tions: If a request for disenrollment is
approved, the member shall not be re-
enrolled with the requesting MCO for a
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period of time to be determined by HSD.
The member and the requesting MCO shall
be notified by HSD of the period of disen-
rollment. If a member has been disenrolled
by all contracted MCOs, HSD shall evalu-
ate the member for medical management.
In the case of the SE, the member would be
exempted from the SE medicaid managed
care and would receive behavioral health
benefits under the medicaid fee-for-service
(FFS) program.

K. Date of disenrollment:
MCO/SE enrollment upon approval, shall
terminate at the end of a calendar month.
[8.305.5.9 NMAC - Rp 8.305.5.9 NMAC,
7-1-04; A, 7-1-05; A, 7-1-07]

8.305.5.11 MEMBER IDENTI-
FICATION CARD: The [MEO/SE] MCO
shall issue a member identification card
with SE contact information within 30 days
of enrollment to each member. The card
shall be substantially the same as the card
issued to commercial enrollees. The card
shall not contain information that identifies
the member as a medicaid recipient, other
than designations commonly used by
MCOs to identify for providers the mem-
bers’ benefits, such as group or plan num-
bers.

[8.305.5.11 NMAC - Rp 8.305.5.14
NMAC, 7-1-04; A, 7-1-05; A, 7-1-07]

8.305.5.13 MEDICAID MAN-
AGED CARE AND SINGLE
STATEWIDE ENTITY MARKETING
GUIDELINES: When marketing to medi-
caid members, MCOs/SE shall follow the
medicaid managed care marketing guide-
lines.

A. Minimum marketing
and outreach requirements: Marketing is
defined as the act or process of promoting a
business or commodity. The marketing and
outreach material must meet the following
minimum requirements:

(1) marketing and outreach mate-
rials must meet requirements for all com-
munication with medicaid members, as
delineated in the quality standards
(8.305.8.15 NMAC, member bill of rights)
and incorporated into the managed care
contract;

(2) all marketing or outreach
materials produced by the MCO/SE under
the medicaid managed care contract shall
state that such services are funded in part
under contract with the state of New
Mexico;

(3) marketing and outreach infor-
mation provided to members shall be accu-
rate, not misleading, and non-threatening;

(4) if there is a prevalent popula-
tion of 5% in the MCO/SE membership that
has limited English proficiency, as identi-
fied by the MCO/SE or HSD, marketing
materials must be available in the language

of the prevalent population; and

(5) other requirements specified
by the state.

B. Scope of marketing
guidelines: = Marketing materials are
defined as brochures and leaflets, newspa-
per, magazine, radio, television, billboard,
MCO/SE yellow page advertisement, web
site and presentation materials used by an
MCO/SE, and MCO/SE representative or
MCO/SE sub-contractor to attract or retain
medicaid enrollment. HSD may request,
review and approve or disapprove any com-
munication to any medicaid member. HSD
may request, review and approve or disap-
prove any communication to any medicaid
member regarding behavioral health.
MCO/SE are not restricted by HSD in their
general communications to the public.
HSD shall approve advertisements mailed
to, distributed to, or aimed at medicaid
members and marketing material that men-
tions medicaid, medical assistance, Title
XIX or makes reference to medicaid behav-
ioral health services. The MCO/SE shall
notify HSD of significant format changes to
advertisements. Examples of medicaid-spe-
cific materials would be those that:

(1) are in any way targeted to
medicaid populations, such as billboards or
bus posters disproportionately located in
low-income neighborhoods;

(2) mention the MCO/SE’s medi-
caid product name; or

(3) contain language or informa-
tion designed to attract medicaid enroll-
ment.

C. Advertising and mar-
keting material: The dissemination of
medicaid-specific advertising and market-
ing materials, including materials dissemi-
nated by a sub-contractor and information
disseminated via the Internet requires the
approval of HSD or its designee. In review-
ing this information, HSD shall apply a
variety of criteria.

(1) Accuracy: The content of the
material must be accurate. Information
deemed inaccurate shall be disallowed.

(2) Misleading references to
MCOYJSE strengths: Misleading informa-
tion shall not be allowed even if it is accu-
rate. For example, an MCO/SE may seek to
advertise that its health care services,
including behavioral health, are free to
medicaid members. HSD would not allow
the language because it could be construed
by members as being a particular advantage
of the MCO/SE. In other words, they might
believe they would have to pay for medicaid
health services if they chose another MCO
or remained in fee-for-service medicaid.

(3) Threatening messages: An
MCO/SE shall not imply that another man-
aged care or other behavioral health pro-
gram is endangering members’ health sta-
tus, personal dignity or the opportunity to

succeed in various aspects of their lives. An
MCO/SE may differentiate itself by pro-
moting its legitimate strengths and positive
attributes, but not by creating threatening
implications about the mandatory assign-
ment process or other aspects of the pro-
gram.

D. Marketing and out-
reach activities not permitted: The fol-
lowing marketing and outreach activities
are not permitted regardless of the method
of communication (oral, written or other
means of communication) or whether the
activity is performed by the MCO/SE
directly, its network providers, its subcon-
tractors or any other party affiliated with the
MCO/SE. HSD shall prohibit additional
marketing activities at its discretion.

(1) asserting or implying that a
member will lose medicaid benefits if he
does not enroll with the MCO or creating
other scenarios that do not accurately depict
the consequences of choosing a different
MCO;

(2) designing a marketing or out-
reach plan that discourages or encourages
MCO selection based on health status or
risk;

(3) initiating an enrollment
request on behalf of a medicaid member;

(4) making inaccurate, misleading
or exaggerated statements designed to
recruit a potential member;

(5) asserting or implying that the
MCO offers unique covered services where
another MCO provides the same or similar
services;

(6) the use of more than nominal
gifts such as diapers, toasters, infant formu-
la or other incentives to entice medicaid
members to join a specific health plan;

(7) telemarketing or face-to-face
marketing with potential members;

(8) conducting any other market-
ing activity prohibited by HSD or its
designee;

(9) explicit direct marketing to
members enrolled with other MCOs unless
the member requests the information;

(10) distributing any marketing
materials without first obtaining the
approval of HSD or its designee;

(11) seeking to influence enroll-
ment in conjunction with the sale or offer-
ing of any private insurance;

(12) engaging in door-to-door,
telephone or other cold call marketing activ-
ities, directly or indirectly; and

(13) other requirements specified
by HSD.

E. Marketing in current
care sites: Promotional materials may be
made available to members and potential
MCO/SE enrollees in care delivery sites,
including patient waiting areas, if HSD has
prior approved the content. Face-to-face
meetings at care delivery sites for the pur-
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pose of marketing to potential MCO/SE
enrollees by MCO/SE staff shall not be per-
mitted.

F. Provider communica-
tions with medicaid members about
MCO/SE options: HSD marketing restric-
tions shall apply to MCO/SE subcontractors
and providers as well as to the MCO/SE.
[MeOsiSE-are] The MCO/SE is required to
notify participating providers of the HSD
marketing restrictions, including providing
a copy of these regulations. HSD shall not
review yellow page ads of individual
providers, unless specifically requested to
do so.

G. Member-initiated
meetings with MCO/SE staff prior to
enrollment: Face-to-face meetings
requested by a member are permitted.
These meetings may occur at a mutually
agreed upon site. All verbal interaction
with the member must be in compliance
with the guidelines identified in these regu-
lations.

H. Mailings by the
MCO/SE: MCO/SE mailings shall be per-
mitted in response to a member’s oral or
written request for information. The con-
tent of marketing or promotional mailings
shall be prior approved by HSD or its
designee. MCO/SE may, with HSD
approval, provide potential members with
information regarding the MCO/SE medi-
caid benefit package. MCO/SE shall not
send gifts however nominal in value, in
these mailings. MCO/SE may send solicit-
ed and unsolicited mailings to members and
potential members. Unsolicited mailings
are defined as: newsletters; notification of
outreach events and member services meet-
ings; educational materials and literature
related to the MCO/SE preventive medicine
initiatives, (such as, diabetes screening,
drug and alcohol awareness, and mammo-
grams). HSD shall approve the content of
mailings except health education materials.
The target audience of the mailings shall be
prior approved by HSD or its designee.

L Group meetings: The
MCO/SE may hold public meetings. HSD
shall be furnished with notice of the meet-
ings and shall prior approve [#he] any mar-
keting material to be presented at the meet-
ing. HSD, or its designee shall approve the
methodology used by the MCO/SE to solic-
it attendance for the public meetings. HSD
or its designee may attend the meeting.

J. Light refreshments
for members at meetings: The MCO/SE
may offer light refreshments at approved
group meetings. The availability of food
and beverages shall not be mentioned in
advertisements for the meetings. Alcoholic
beverages shall not be offered at meetings.

K. Gifts, cash incentives
or rebates to members: MCO/SE and

their providers, with HSD approval, may
disseminate marketing materials, including
nominal gifts such as pens, key chains and
magnets to potential members.

L. Gifts to members at
health milestones unrelated to enroll-
ment: Members may be given “rewards”
for accessing care, such as a baby T-shirt
when a woman completes a targeted series
of prenatal visits. Items that reinforce a
member’s healthy behavior, (car seats,
infant formula, magnets and telephone
labels) that advertise the member services
hotline and the PCP office telephone num-
ber for members are examples of “rewards”.
HSD shall approve gifts with a retail value
of over $25.00. Health education videos
may be provided. HSD encourages
MCOs/SE to include reward items in infor-
mation sent to new MCO/SE members.

M. Marketing time
frames: The MCO/SE may initiate market-
ing and outreach activities at any time.
[8.305.5.13 NMAC - Rp 8.305.5.16
NMAC, 7-1-04; A, 7-1-05; A, 7-1-07]

NEW MEXICO HUMAN

SERVICES DEPARTMENT
MEDICAL ASSISTANCE DIVISION

This is an amendment to 8.305.6 NMAC,
Sections 9 and 18 which will be effective on
July 1, 2007. The Medical Assistance
Division amended the sections to clarify
existing policy and to update physical
health screening requirements. Section 18
was created to cover transition of care.

8.305.6.9 GENERAL NET-
WORK REQUIREMENTS: The
MCO/SE shall establish and maintain a
comprehensive network of providers will-
ing and capable of serving members
enrolled with the MCO/SE.

A. Service coverage: The
MCO/SE [€86] shall provide or arrange for
the provision of services described in
8.305.7 NMAC, Benefit Package, in a time-
ly manner. The MCO/SE is solely responsi-
ble for the provision of covered services and
must ensure that its network includes
providers in sufficient numbers and
required specialists to make all services
included in the package available and in
accordance with access standards.

B. Comprehensive net-
work: The MCO/SE shall contract with the
full array of providers necessary to deliver a
level of care at least equal to, or better than,
community norms. The MCO/SE shall con-
tract with a number of providers sufficient
to maintain equivalent or better access than
that available under medicaid fee-for-serv-
ice. The MCO/SE shall take into consider-
ation the characteristics and health care

needs of its individual medicaid popula-
tions. The MCO/SE must contractually
require that all network providers and sub-
contractors be in compliance with the
Health  Insurance  Portability  and
Accountability Act (HIPAA). In establish-
ing and maintaining the network of appro-
priate providers, the MCO/SE shall consid-
er the following:

(1) the numbers of network
providers who are not accepting new medi-
caid members;

(2) the geographic location of
providers and medicaid members, consider-
ing distance, travel time, the means of trans-
portation ordinarily used by medicaid mem-
bers; and

(3) whether the location provides
physical access for medicaid members,
including members with disabilities.

C. Maintenance of
provider network: The MCO/SE shall
notify HSD within five working days of
unexpected changes to the composition of
its provider network that negatively affects
[members] members’ access or the
[MEeO>s/SEs] MCO/SE’s ability to deliver
services included in the benefit package in a
timely manner.  Anticipated material
changes in an MCO/SE provider network
shall be reported to HSD in writing within
30 days prior to the change, or as soon as
the MCO/SE knows of the anticipated
change. A notice of significant change must
contain:

(1) the nature of the change;

(2) how the change [effeets]
affects the delivery of or access to covered
services; and

(3) the [MeOs] MCO/SE’s plan
for maintaining access and the quality of
member care.

D. Required policies and
procedures: The MCO/SE shall maintain
policies and procedures on provider recruit-
ment and termination of provider participa-
tion with the MCO/SE. The recruitment
policies and procedures shall describe how
an MCOY/SE responds to a change in the net-
work that affects access and its ability to
deliver services in a timely manner. The
MCO/SE:

(1) must not discriminate against
particular providers that serve high-risk
populations or specialize in conditions that
require costly treatment;

(2) must not discriminate against
providers with respect to participation,
reimbursement, or indemnification for any
provider acting within the scope of that
provider’s license or certification under
applicable state law solely on the basis of
the provider’s license or certification;

(3) must not decline to include
individual or groups of providers in its net-
work without giving the affected providers
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written notice of the reason for its decision;

(4) shall not be required to con-
tract with providers beyond the number nec-
essary to meet the needs of its members;

(5) shall be allowed to use differ-
ent reimbursement amounts for different
specialties or for different practitioners
within the same specialty;

(6) shall be allowed to establish
measures that are designed to maintain
quality of services and control costs and are
consistent with its responsibility to mem-
bers;

(7) may not employ or contract
with providers excluded from participation
in federal health care programs because of
misconduct; and

(8) shall not be required to con-
tract with providers who are ineligible to
receive reimbursement under medicaid fee-
for-service.

E. General information
submitted to HSD: The MCO shall main-
tain an accurate unduplicated list of con-
tracted, subcontracted and terminated PCPs,
specialists, hospitals and other providers
participating or affiliated with the MCO.
The SE shall maintain an accurate undupli-
cated list of contracted, subcontracted, and
terminated behavioral health providers for
both mental health and substance abuse.
The MCO/SE shall submit a list to HSD on
a regular basis, as determined by HSD, and
include a clear delineation of all additions
and terminations that have occurred since
the last submission.

[8.305.6.9 NMAC - Rp 8 NMAC
4MAD.606.5.1, 7-1-01; A, 7-1-03; A, 7-1-
04; A, 7-1-05; A, 7-1-07]

8.305.6.18 MCO/SE PROVIDER
TRANSITION OF CARE: The MCO
shall notify HSD and the SE shall notify the
collaborative of unexpected changes to the
composition of its provider network that
would have a significantly negative effect
on _member access to services or on the
MCO/SE’s ability to deliver services
included in the benefit package in a timely
manner. In the event that provider network
changes are unexpected or when it is deter-
mined that a provider is unable to meet their
contractual obligation, the MCO shall be
required to submit a transition plan(s) to
HSD for all affected members and the SE
shall be required to submit transition plans
to the collaborative for all affected con-
sumers.

[8.305.6.18 NMAC - N, 7-1-07]

NEW MEXICO HUMAN

SERVICES DEPARTMENT
MEDICAL ASSISTANCE DIVISION

This is an amendment to 8.305.7 NMAC,
Sections 9, 10, 11 and 16 which will be
effective on July 1, 2007. The Medical

Assistance Division amended the sections
to clarify existing policy and to update
physical health screening requirements.
Section 16, Enhanced Services is being
repealed from this Part.

8.305.7.9 BENEFIT PACK-
AGE: This part defines the medicaid bene-
fit package for which the MCO/SE shall be
paid fixed per-member per-month payment
rates. The MCO/SE shall cover these serv-
ices. The MCO/SE shall not delete benefits
from the medicaid-defined benefit package.

[Ar-MEO-shel-provide-an-enhaneed-bene-

eutreaeh.] The MCO/SE may utilize
providers licensed in accordance with state
and federal requirements to deliver services.
[8.305.7.9 NMAC - Rp 8.305.7.9 NMAC,
7-1-04; A, 7-1-05; A, 9-1-06; A, 7-1-07]

8.305.7.10 MEDICAL  ASSIS-
TANCE DIVISION PROGRAM POLI-
CY MANUAL: The medical assistance
division program policy manual contains a
detailed explanation of the services covered
by medicaid, limitations and exclusions to
covered services and services that are not
covered by medicaid. The manual is the
official source of information on covered
and noncovered services. [M&OsSE] The
MCO/SE shall determine their own utiliza-
tion management (UM) protocols which are
based on reasonable medical evidence, and
are not bound by those found in the medi-
caid program manual. HSD may review
and approve the MCO’s or SE’s UM proto-
cols.

[8.305.7.10 NMAC - Rp 8.305.7.10
NMAC, 7-1-04; A, 7-1-05; A, 7-1-07]

8.305.7.11 SERVICES INCLUD-
ED IN THE MEDICAID BENEFIT
PACKAGE:

A. Inpatient hospital
services (MCO/SE): The benefit package
includes hospital inpatient acute care, pro-
cedures and services for members, as
detailed in 8.311.2 NMAC, Hospital
Services. The MCO shall comply with the
maternity length of stay in the Health
Insurance Portability and Accountability
Act of 1996. Coverage for a hospital stay
following a normal, vaginal delivery may
not be limited to less than 48 hours for both
the mother and the newborn child. Health
coverage for a hospital stay in connection
with childbirth following a caesarian sec-
tion may not be limited to less than 96 hours
for mother and newborn child.

B. Transplant services
(MCO only): The following transplants are

covered in the benefit package as long as
the indications are not considered experi-
mental or investigational: heart transplants,
lung transplants, heart-lung transplants,
liver transplants, kidney transplants, autolo-
gous bone marrow transplants, allogeneic
bone marrow transplants and corneal trans-
plants, as detailed in 8.325.5 NMAC,
Transplant Services. Also see 8.325.6
NMAC, Experimental or Investigational
Procedures, Technologies or Non-Drug
Therapies for guidance on determining if
transplants are experimental or investiga-
tional.

C. Hospital outpatient
service (MCO/SE): The benefit package
includes hospital outpatient services for
preventive, diagnostic, therapeutic, rehabil-
itative or palliative medical or behavioral
health services as detailed in 8.311.2
NMAC, Outpatient Covered Services.

D. Case  management
services (MCO/SE): The benefit package
includes case management services neces-
sary to meet an identified service need as
detailed in 8.326.2 NMAC through 8.326.6
NMAC and 8.320.5 NMAC.

E. Specific case manage-
ment programs: The following are specif-
ic case management programs available to
medicaid members within the MCO or the
SE, which meet the requirements specified
in policy manual parts:

(1) case management services
for adults with developmental disabilities
(MCO only): Case management services
provided to adult members (21 years of age
or older) who are developmentally disabled,
as detailed in 8.326.2 NMAC, Case
Management Services for Adults with
Developmental Disabilities;

(2) case management services
for pregnant women and their infants
(MCO only): Case management services
provided to pregnant women up to 60 days
following the end of the month of the deliv-
ery, as detailed in 8.326.3 NMAC, Case
Management Services for Pregnant Women
and Their Infants;

(3) case management services
for the chronically mentally ill (SE only):
Case management services provided to
adults who are 18 years of age or older and
who are chronically mentally ill, as detailed
in 8.326.4 NMAC, Case Management
Services for the Chronically Mentally 1lI;

(4) case management services
for traumatically brain injured adults
(MCO only): Case management services
provided to adults who are 21 years of age
or older who are traumatically brain injured,
as detailed in 8.326.5 NMAC, Case
Managed Services for Traumatically Brain
Injured Adults;

(5) case management services
for children up to the age of three (MCO
only): Case management services for chil-
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dren up to the age of three who are med-
ically at risk due to family conditions and
not developmentally delayed, as detailed in
8.326.6 NMAC, Case Management
Services for Children Up to Age Three; and

(6) case management services
for the medically at risk (MCO/SE):
Case management services for individuals
who are under 21 who are medically at risk
for physical or behavioral health conditions,
as detailed in 8.320.5 NMAC, EPSDT Case
Management; the benefit package does not
include case management provided to
developmentally disabled children ages 0-3
who are receiving early intervention servic-
es, or case management services provided
by the children, youth and families depart-
ment and defined as protective services case
management or juvenile probation and
parole officer case management; “medically
at risk” is defined as those individuals who
have a diagnosed physical or behavioral
health condition which has a high probabil-
ity of impairing their cognitive, emotional,
neurological, social, behavioral or physical

development.
F. Emergency services
([M€O—enly] MCO/SE): The benefit

package includes inpatient and outpatient
services meeting the definition of emer-
gency services. It is the responsibility of
the MCOs to cover emergency room facili-
ty costs even when the primary diagnosis is

a_behavioral health diagnosis, with the
exception of UNM psychiatric emergency

room, which will be the responsibility of the
SE. Services shall be available 24 hours per
day and 7 days per week. Services meeting
the definition of emergency services shall
be provided without regard to prior authori-
zation or the provider’s contractual relation-
ship with the MCO/SE. If the services are
needed immediately and the time necessary
to transport the member to a network
provider would mean risk of permanent
damage to the member’s health, emergency
services shall be available through a facility
or provider participating in the MCO/SE
network or from a facility or provider not
participating in the MCO/SE network.
Either provider type shall be paid for the
provision of services on a timely basis.
Emergency services include services need-
ed to evaluate and stabilize an emergency
medical or behavioral condition. Post stabi-
lization care services means covered servic-
es, related to an emergency medical or
behavioral condition, that are provided after
a member is stabilized in order to maintain
this stabilized condition. This coverage
may include improving or resolving the
member’s condition if either the MCO/SE
has authorized post-stabilization services in
the facility in question, or there has been no
authorization; and

(1) the hospital was unable to

contact the MCO/SE; or

(2) the hospital contacted the
MCOY/SE but did not get instructions within
an hour of the request.

G Physical health servic-
es (MCO only): The benefit package
includes primary (including those provided
in school-based settings) and specialty
physical health services provided by a
licensed practitioner performed within the
scope of practice, as defined by state law
and detailed in 8.310.2 NMAC, Medical
Services Providers; 8.310.10 NMAC,
Midwife Services, including out of hospital
births and other related birthing services
performed by certified nurse midwives or
direct-entry midwives licensed by the state
of New Mexico, who are either validly con-
tracted with and fully credentialed by the
MCO or validly contracted with HSD;
8.310.11 NMAC, Podiatry Services;
8.310.3 NMAC, Rural Health Clinic
Services; and 8.310.4 NMAC, Federally
Qualified Health Center Services.

H. Laboratory services
(MCO or SE): The benefit package
includes laboratory services provided
according to the applicable provisions of
Clinical Laboratory Improvement Act
(CLIA), as detailed in 8.324.2 NMAC,
Laboratory Services. [H-an-inpeatentphys-
el caeili derbitlef

ie—ete):| Laboratory costs shall be the
responsibility of the SE when they are pro-
vided within, and billed by, a freestanding
psychiatric hospital, a PPS exempt unit of a
general acute hospital or UNM psychiatric
emergency room. In the event that a psy-
chiatrist orders lab work but completes that
lab work in his/her office/facility and bills
for it, the SE shall be responsible for pay-
ment. Lab costs shall be the responsibility
of the MCO when a BH provider orders lab
work that is performed by an outside, inde-
pendent laboratory, including those lab
services provided for persons within a free-
standing psychiatric hospital, a psychiatric
unit, a psychiatric unit within a general hos-
pital or UNM psychiatric ER. All other
covered laboratory services shall be the
responsibility of the MCO.

L Diagnostic imaging
and therapeutic radiology services (MCO
or SE): The benefit package includes med-
ically necessary diagnostic imaging and
radiology services, as detailed in 8.324.3
NMAC, Diagnostic  Imaging  and
Therapeutic Radiology Services. [H—es
. . ool honlth_faeik .

Radiology costs shall be the responsibility
of the SE when they are provided within,
and billed by, a freestanding psychiatric
hospital, a PPS exempt unit of a general
acute hospital or UNM psychiatric emer-
gency room. In the event that a psychiatrist
orders radiology services but completes
those tests in his/her office/facility and bills
for it, the SE shall be responsible for pay-
ment. Radiology costs shall be the respon-
sibility of the MCO when a BH provider
orders radiology services that are performed
by an outside, independent radiology facili-
ty, including those radiology services pro-
vided for persons within a freestanding psy-
chiatric hospital, a psychiatric unit, a psy-
chiatric unit within a general hospital or
UNM psychiatric ER. All other diagnostic

imaging and therapeutic radiology services
shall be the responsibility of the MCO.

J. Anesthesia  services
(MCO): The benefit package includes
anesthesia and monitoring services neces-
sary for the performance of surgical or diag-
nostic procedures, as detailed in 8.310.5
NMAC, Anesthesia Services.
Reimbursement for anesthesia related to
electroconvulsive therapy (ECT) shall be
the responsibility of the MCO.

K. Vision services (MCO
only): The benefit package includes vision
services, as detailed in 8.310.6 NMAC,
Vision Care Services.

L. Audiology services
(MCO only): The benefit package includes
audiology services, as detailed in 8.324.6
NMAC, Hearing Aids and Related
Evaluation.

M. Dental services (MCO
only): The benefit package includes dental
services, as detailed in 8.310.7 NMAC,
Dental Services.

N. Dialysis services
(MCO only): The benefit package includes
medically necessary dialysis services, as
detailed in 8.325.2 NMAC, Dialysis
Services. Dialysis providers shall assist
members in applying for and pursuing final
medicare eligibility determination.

0. Pharmacy services
(MCOJ/SE): The benefit package includes
all pharmacy and related services, as
detailed in 8.324.4 NMAC, Pharmacy
Services. The MCO/SE shall maintain writ-
ten policies and procedures governing its
drug utilization review (DUR) program in
compliance with all applicable federal med-
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icaid laws. The MCOY/SE shall use a single
medicaid preferred drug list (PDL). The
MCO shall coordinate as necessary with the
SE, and the SE shall coordinate with the
MCO and the member’s PCP when admin-
istering pharmacy services. The SE shall be
responsible for payment of all medications
prescribed by a behavioral health provider,
such as psychiatrists, psychologists certified
to prescribe, psychiatric clinical nurse spe-
cialists, psychiatric nurse practitioners, and
any other prescribing practitioner contract-
ed with the SE [and—treating—a—psyehiatrie
diserder).

P. Durable medical
equipment and medical supplies (MCO
only): The benefit package includes the
purchase, delivery, maintenance and repair
of equipment, oxygen and oxygen adminis-
tration equipment, nutritional products, dis-
posable diapers, augmentative alternative
communication devices and disposable sup-
plies essential for the use of the equipment,
as detailed in 8.324.5 NMAC, Durable
Medical Equipment and Medical Supplies.

Q. EPSDT services
(MCO/SE): The benefit package includes
the delivery of the federally mandated early
and periodic screening, diagnostic and treat-
ment (EPSDT) services provided by a PCP
and physical or behavioral health specialist,
as detailed in 8.320.2 NMAC, EPSDT
Services. The SE shall provide access to
early intervention programs/services for
members identified in an EPSDT screen as
being at risk for developing or having a
severe emotional, behavioral or neurobio-
logical disorder.

R. Tot-to-teen health
checks (MCO only): The MCO shall
adhere to the periodicity schedule and
ensure that eligible members receive
EPSDT screens (tot-to-teen health checks).
The services include the following with
respect to treatment follow-up:

(1) education of and outreach to
members regarding the importance of the
health checks;

(2) development of a proactive
approach to ensure that the members
receive the services;

(3) facilitation of appropriate
coordination with school-based providers;

(4) development of a systematic
communication process with MCO network
providers regarding screens and treatment
coordination;

(5) processes to document, meas-
ure and assure compliance with the perio-
dicity schedule; and

(6) development of a proactive
process to insure the appropriate follow-up
evaluation, referral and treatment, including
early intervention for vision and hearing
screening, dental examinations and current
immunizations; the MCO will facilitate
referral to the SE for identified behavioral

health conditions.

S. EPSDT private duty
nursing (MCO only): The benefit package
includes private duty nursing for the
EPSDT population, as detailed in 8.323.4
NMAC, EPSDT Private Duty Nursing
Services. The services shall either be deliv-
ered in the member’s home or the school
setting.

T. EPSDT personal care
(MCO only): The benefit package includes
personal care services for the EPSDT popu-
lation, as detailed in 8.323.2 NMAC,
EPSDT Personal Care Services.

U. Services provided in
schools (MCO/SE): The benefit package
includes services provided in schools,
excluding those specified in the individual
education plan (IEP) or the individualized
family service plan (IFSP), as detailed in
8.320.6 NMAC, School-Based Services for
Recipients under 21 Years Of Age.

V. Nutritional services
(MCO only): The benefit package includes
nutritional services furnished to pregnant
women and children as detailed in 8.324.9
NMAUC, Nutrition Services.

W. Home health services
(MCO only): The benefit package includes
home health services, as detailed in 8.325.9
NMAC, Home Health Services. The MCO
is required to coordinate home health and
the home and community-based waiver pro-
grams if a member is eligible for both home
health and waiver services.

X. Hospice services
(MCO only): The benefit package includes
hospice services, as detailed in 8.325.4
NMAC, Hospice Care Services.

Y. Ambulatory surgical
services (MCO only): The benefit package
includes surgical services rendered in an
ambulatory surgical center setting, as
detailed in 8.324.10 NMAC, Ambulatory
Surgical Center Services.

Z. Rehabilitation servic-
es (MCO only): The benefit package
includes inpatient and outpatient hospital
and outpatient physical, occupational and
speech therapy services, as detailed in
8.325.8 NMAC, Rehabilitation Services
Providers and licensed speech and language
pathology services furnished under the
EPSDT program as detailed in 8.323.5
NMAC, Licensed Speech And Language
Pathologists. The MCO is required to coor-
dinate rehabilitation [erd—the—home—health
and] services with the home and communi-
ty-based waiver programs if a member is
eligible for rehabilitation [;—hewme—health]
and waiver services.

AA. Reproductive health
services (MCO only): The benefit package
includes reproductive health services, as
detailed in 8.325.3 NMAC, Reproductive
Health Services. The MCO will provide
female members with direct access to

women’s health specialists within the net-
work for covered care necessary to provide
women’s routine and preventive health care
services. This is in addition to the mem-
ber’s designated source of primary care if
that source is not a women’s health special-
ist.

(1) The MCO shall provide medi-
caid members with sufficient information to
allow them to make informed choices
including the following:

(a) types of family planning serv-
ices available;

(b) a member’s right to access
these services in a timely and confidential
manner; and

(c) freedom to choose a qualified
family planning provider who participates
in the MCO network or from a provider
who does not participate in the MCO net-
work.

(2) If members choose to receive
family planning services from an out-of-
network provider, they shall be encouraged
to exchange medical information between
the PCP and the out-of-network provider for
better coordination of care.

BB. Pregnancy termina-
tion procedures (MCO only): The benefit
package includes services for the termina-

tion of pregnancy [end-pre—er-pest-deeision

MEO-shall-provide-coverage-of-presnaney
L. ; ’.
ment-to-thetife-of the-mether-as-aHowedper

providershaltbe-providedtothe MCO-prior
to-payment| as allowed by 42 CFR 441.200
et seq. Medically necessary pregnancy ter-
minations which do not meet the require-
ments of 42 CFR 441.202 are excluded
from the capitation payment made to the
MCO and shall be reimbursed solely from
state funds[—State-funded-precneney—terit
eatd-benpetttpackageare-exelndedtrom—2
RAH202and-—shal-be—coveredby—the
MEO] pursuant to the provisions of 8.325.7
NMAC.

CC. Emergency and non-
emergency transportation services
(MCO only): The benefit package includes
transportation service such as ground ambu-
lance, air ambulance, taxicab and handivan,
commercial bus, commercial air, meal and
lodging services as indicated for medically
necessary physical and behavioral health
services, as detailed in 8.324.7 NMAC,
Transportation Services. Non-emergency
transportation is covered only when a mem-
ber does not have a source of transportation
available and when the member does not
have access to alternative free sources. The
MCO/SE shall coordinate efforts when pro-
viding transportation services for medicaid
members/customers requiring physical or
behavioral health services.
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DD. Prosthetics and
orthotics (MCO only): The benefit pack-
age includes prosthetic and orthotic servic-

es as detailed in 8.324.8 NMAC,
Prosthetics and Orthotics.
EE. Preventative physical

health services (MCO only): The benefit

package shall include preventative services
that follow current national standards and
are recommended by the U.S preventive
services task force, the centers for disease
control and prevention, or the American
college of obstetricians and gynecologists.
The MCO shall follow current national
standards for preventive health services.
[8.305.7.11 NMAC - Rp 8.305.7.11
NMAC, 7-1-04; A, 7-1-05; A, 9-1-06; A, 7-
1-07]

8.305.7.16

[ EANHANCED—SER-

MEOSE-] [RESERVED
[8.305.7.16 NMAC -
NMAC, 7-1-04; A, 7-1-05; A, 9-1-06;
Repealed, 7-1-07]

Rp 8.305.7.16

NEW MEXICO HUMAN

SERVICES DEPARTMENT
MEDICAL ASSISTANCE DIVISION

This is an amendment to 8.305.8 NMAC,
Sections 11 through 19 which will be effec-
tive on July 1, 2007. The Medical
Assistance Division amended the sections
to clarify existing policy and to update
physical health screening requirements.

8.305.8.11
DARDS:
A. NCQA requirement:
The MCO shall have and maintain national
committee for quality assurance (NCQA)
accreditation for its medicaid product line.
If the MCO is not so accredited, it will
actively pursue such accreditation. [Fhe-SE
hatid ) havi heatd
i l . S »

oL l o :
survey—+eport.| NCQA accreditation is not
required for the SE.

(1) An MCO with NCQA [endter
ar-SE-with| national accreditation shall pro-
vide HSD a copy of its current certificate of
accreditation together with a copy of the
survey report, scores for the medicaid prod-
uct line using the standards categories and
scores using the reporting categories. In
addition, the [ME&O4SE] MCO shall provide
to HSD a copy of any annual NCQA or
national accreditation review/revision of
accreditation status for the medicaid prod-
uct line.

BROAD STAN-

(2) If the [MEO/4SE] MCO is not
accredited, it must provide a copy of the
NCQA/national accreditation confirmation
letter indicating the date for the site visit.

B. HEDIS requirement:
The [MEO4SE] MCO shall submit a copy of
its audited health plan employer data and
information set (HEDIS) data submission
tool to HSD at the same time it is submitted

to NCQA. [Fhe-SE-shall-submit-aeopy—of
. " S 1 oral I

subrission—teelte—HSD—as—per—the—eon-
traet:] The [MEOsSE-are] MCO is expect-
ed to use and rely upon HEDIS data as an
important measure of performance for
HSD. The [MEOs/SE-are] MCO is expect-
ed to incorporate the results of each year’s
HEDIS data submission into [¢he#] its
QI/QM plan. For the [MEOs/SE] MCO
accredited by NCQA, the data submission

shall be at the same time it is submitted to
NCQA. [H-the-SE-is-aeeredited-by-another
bedy-otherthan NCQAthe HEDISsubmis-
ston—shall-be-submitted—ro—tater—thanFune
30th—efevery—year] The results of the
[McOsiSEs] MCO’s HEDIS ®
Compliance Audit ™ shall accompany its
data submission tool.

C. Mental health report-
ing requirement: The SE shall be respon-
sible for the collection and submission of a
statistically valid mental health statistics
improvement project (MHSIP) survey for
both the medicaid adult and child family
population as an annual reporting require-
ment. The SE shall adhere to the estab-
lished HSD survey administration and
reporting process. The annual MHSIP shall
also include non-survey indicators defined
by HSD as part of this reporting require-
ment for each contract calendar year. The
SE shall report the MHSIP data set and any
additional HSD requested data that are sim-
ilar to that of MHSIP to HSD [fereach-eon-

traet—ealendar—year]| annually each fiscal
year. The SE shall submit to HSD a written

[report-ot-thecompleted-ealenlationotfper-
formeanee—indieators] analysis of the annual
MHSIP report based on the aggregate sur-
vey data results for both the child/family
and adult populations.

D. Collection of clinical
data: For indicators requiring clinical data
as a data source, the MCO/SE shall collect
and utilize a sample of clinical records suf-
ficient to produce statistically valid results.
The size of the sample shall support stratifi-
cation of the population by a range of demo-
graphic and clinical factors pertinent to the
special vulnerable populations served.
These populations shall include, but are not
limited to, ethnic minorities, homeless,
pregnant women, gender and [ege] age-
based populations.

E. Behavioral health
data (SE only): [Rerfermenee—indieator
data] For reporting purposes, BH data shall
be collected and reported for any medicaid
managed care member receiving any behav-
ioral health service provided by a licensed
or certified behavioral health practitioner
(including behavioral health case man-
agers), regardless of setting or location as
required by HSD. This includes behavioral
health licensed professionals, practicing
within the SE. [Only-theseservicesprovid-

] f |3 . : g] | T
e . —and—its—findi
shel-bereperted-toHSDresulary=] The SE

shall monitor and ensure the integrity of
data. Findings shall be reported to HSD
upon request.

F. Provision of emer-
gency services: The [MEO/SE] MCO shall
ensure that acute general hospitals are reim-
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bursed for emergency services, which they
will provide because of federal mandate,
such as the “anti-dumping” law in the
Omnibus Reconciliation Act of 1989, P.L.
(101-239) and 42 U.S.C. Section 1395dd.
(1867 of the Social Security Act). The SE
shall ensure that the UNM psychiatric emer-
gency room is reimbursed for emergency
services provided.

G Disease  reporting:
The MCOY/SE shall require its providers to
comply with the disease reporting required
by the “New Mexico Regulations
Governing the Control of Disease and
Conditions of Public Health Significance,
1980”.

H. The MCO/SE agrees to
comply with all applicable standards, orders
or regulations issued pursuant to the Clean
Air Act, 42 U.S.C. Section 7401 et. seq. and
the Federal Water Pollution Control Act, as
amended and codified at 33 U.S.C. Section
1251 et. seq.. In addition to any and all
remedies [endter] or penalties set forth in
this agreement, any violation of this provi-
sion shall be reported to the HHS and the
appropriate regional office of the environ-
mental protection agency.

[8.305.8.11 NMAC - Rp 8 NMAC
4MAD.606.7.2, 7-1-01; A, 7-1-04; A, 7-1-
05; A, 7-1-07]

8.305.8.12 STANDARDS FOR
QUALITY MANAGEMENT AND
IMPROVEMENT:

A. Program structure:
Quality management is an integrated
approach that links knowledge, structure
and processes together throughout an
[MEOsSE] MCO/SE’s system to assess
and improve quality. The goal of quality
improvement activities is to improve the
quality of clinical care and services provid-
ed to members in the areas of health care
delivery as well as supportive administra-
tive systems. The [MEO2sSEs]
MCO/SE’s quality management (QM) and
improvement (QI) structures and processes
shall be planned, systematic, clearly
defined, and at least as stringent as federal
requirements; responsibilities shall be
assigned to appropriate individuals. The
MCO/SE shall submit annually its compre-
hensive QM/QI plan for the coming year as
well as a comprehensive QM/QI evaluation
of the previous year’s achievement and per-
formance of its QM/QI goals and initiatives.
The QI program for [MEOs/SE] the
MCO/SE shall be reviewed and approved
by HSD annually. The [MEO*s/SEs]
MCO/SE’s QI/QM activities shall demon-
strate the linkage of quality improvement
projects to findings from multiple quality
evaluations, such as the external quality
review (EQR) annual evaluation, opportuni-
ties for improvement identified from either
the annual HEDIS indicators [a#nd-Hhe-anat-

e-MHESHP-survey(SE-onty)—eeonsamer] or
state defined performance measures and the

annually required consumer satisfaction
surveys and provider surveys, as well as any

findings identified by an accreditation body
such as NCQA.

(1) The QI program shall include:
specific QI targeted goals, objectives and
structure that cover the [MEOs/SEs]
MCO/SE’s immediate objectives for each
contract year or calendar year, and long-
term objectives for the entire contract peri-
od. The annual QI plan shall include the
specific interventions to be utilized to
improve the quality targets, as well as, the
timeframes for evaluation.

(2) The QI program shall be
accountable to the governing body that
reviews and approves the QI program.

(3) The program description shall
specify the roles, authority and responsibil-
ities of a designated physician/psychiatrist
in the QI program.

(4) A quality-related committee
shall oversee and be involved in QI activi-
ties.

(5) The program description shall
specify the role of the QI committee and
subcommittees, including any committees
dealing with oversight of delegated activi-
ties.

(6) The program description shall
describe QI committee composition, includ-
ing MCO/SE providers, committee member
selection policies, roles and responsibilities.

(7) The program description shall
include: the QI committee functions,
including  policy = recommendations;
review/evaluation of quality improvement
activities; institution of needed actions; fol-
low-up of instituted actions; and contempo-
raneous documentation of committee deci-
sions and actions.

(8) The program description shall
address QI for all major demographic
groups within the MCO/SE, such as,
infants, children, adolescents, adults, sen-
iors and special population groups, includ-
ing, but not limited to, specific racial and
ethnic groups, pregnant members, develop-
mentally disabled members and persons
with behavioral health disorders (SE only),
including co-occurring disorders, or other
chronic diseases.

(9) The program description shall
address member satisfaction, including
methods of collecting and evaluating infor-
mation, including the consumer assessment
of health plans survey (CAHPS)[H], a sur-
vey identifying opportunities for improve-
ment, implementing and measuring effec-
tiveness of intervention and informing
providers of results.

(10) The description or work plan
shall address the process by which the
MCO/SE adopts, reviews at least every two
years[;] and appropriately updates and dis-

seminates evidence-based clinical practice
guidelines for provision of services for
acute and chronic conditions, including
behavioral health (SE only). The MCO/SE
shall involve its providers in this process.

(11) The program description or
work plan shall address activities aimed at
addressing culture-specific health beliefs
and behaviors as well as risk conditions and
shall respond to member and provider
requests for culturally appropriate services.
Culturally appropriate services may
include: language and translation services,
dietary practices, individual and family
interaction norms and the role of the family
in compliance with long-term treatment.
The MCO/SE shall incorporate cultural
competence into utilization management,
quality improvement, and the planning for
the course of treatment.

(12) The program description or
work plan shall address activities to
improve health status of members with
chronic conditions, including identification
of such members; implementation of servic-
es and programs to assist such members in
managing their conditions, including behav-
ioral health; and informing providers about
the programs and services for members
assigned to them.

(13) The program description or
work plan shall address activities that
ensure continuity and coordination of care,
including physical and behavioral health
services, collection and analysis of data, and
appropriate interventions to improve coor-
dination and continuity of care.

(14) The program description or
work plan shall include specific activities
that facilitate continuity and coordination of
physical and behavioral health care. The
responsibility for these activities shall not
be delegated.

(15) The program description
shall include: objectives for the year; activ-
ities regarding quality of clinical care and
service[:], timelines, responsible person,
planned monitoring for both newly identi-
fied and previously identified issues[+ene
plenned;] and an annual evaluation of the
QI program.

(16) The program description
shall include means by which the MCO/SE
shall, upon request, communicate quality
improvement results to its members and
providers.

(17) The QI program personnel
and information resources shall be adequate
to meet program needs and devoted to and
available for quality improvement activi-
ties.

(18) The annual written evalua-
tion [te-be] submitted to HSD shall include
a review of completed and continuing qual-
ity improvement activities that address
quality of clinical care and quality of serv-
ice; determination and documentation of
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any demonstrated improvements in quality
of care and service; and evaluation of the
overall effectiveness of the QI program
based on evidence of meaningful improve-
ments (See Subsection J of 8.305.8.12
NMAC, Effectiveness of the QI Program)

(19) For targeting QI activities to
the provider and consumer surveys, the pro-
gram description or work plan shall include
specific activities related to findings identi-
fied in the annual consumer and provider
surveys as areas that indicate targeted QI
interventions and monitoring.

B. Program operations:
The QI committee shall:

(1) recommend QI policy review
and evaluate the results of quality improve-
ment activities, institute needed action and
ensure follow-up, as appropriate;

(2) have contemporaneous dated
and signed minutes that reflect all QI com-
mittee decisions and actions;

(3) ensure that the [MEO/SEs]
MCO/SE’s providers participate actively in
the QI program;

(4) ensure that the MCO/SE shall
coordinate the QI program with perform-
ance monitoring activities throughout the
organization, including but not limited to,
utilization management, fraud and abuse
detection, credentialing, monitoring and
resolution of member grievances and
appeals, assessment of member satisfaction
and medical records review;

(5) ensure that there shall be link-
age between the QI program and other man-
agement activities, such as network
changes, benefits redesign, practice feed-
back to providers, member health education
and member services, which will be docu-
mented in quarterly progress reports sub-
mitted to HSD;

(6) ensure that there shall be evi-
dence that the results of QI activities per-
formance improvement projects and
reviews are used to improve quality; there
will be evidence of communication of and
use of the results of QI activities, perform-
ance improvement projects and reviews,
with appropriate individual and institutional
providers;

(7) ensure that the MCO/SE shall
also coordinate the QI program with per-
formance monitoring activities throughout
the organization, including but not limited
to, its compliance with all quality standards
and other specifications in the contract for
medicaid services, such as compliance with
state standards;

(8) ensure that the MCO/SE [sheH
ensure-thatthe] QI program is applied to the
entire range of health services provided
through the MCO/SE by assuring that all
major population groups, care settings and
types of service are included in the scope of
the review; a major population or prevalent

group is one that represents at least 5 [per-
eent] % of an [MEO*s/SEs] MCO/SE’s
enrollment; and

(9) ensure that stakeholders/mem-
bers have an opportunity to provide input.

C. Health services con-
tracting: Contracts with individual and
institutional providers shall specify that
contractors cooperate with the
[MEesSEs] MCO/SE’s QI program.

D. Continuous quality
improvement/total quality management:
The MCO/SE shall ensure that clinical and
nonclinical aspects of the MCO/SE quality
management program shall be based on
principles of continuous quality improve-
ment/total quality management
(CQUTQM). Such an approach shall
include at least the following:

(1) recognition that opportunities
for improvement are unlimited,;

(2) be data driven;

(3) use member and provider
input; and

(4) require on-going measure-
ment of clinical and non-clinical effective-
ness and programmatic improvements.

E. Member satisfaction:
The MCO/SE shall implement methods
aimed at member satisfaction with the
active involvement and participation of
members and their families, whenever pos-
sible.

(1) The [MEeOSE] MCO in
accordance with NCQA requirements, shall
conduct and submit to HSD as part of its
HEDIS reporting requirements, an annual
survey of member satisfaction (CAHPS or
latest version of adult and child instru-
ments) [with—the—MEO/SE]. The SE, in
accordance with the requirement for the
annual consumer satisfaction survey, will
submit the MHSIP analysis report to HSD
and utilize its results in the following year’s
quality initiatives.

(2) The MCO/SE shall evaluate
member grievances and appeals for trends
and specific problems, including behavioral
health problems.

(3) The MCOY/SE shall use input
from the consumer advisory board to identi-
fy opportunities for improvement in the
quality of MCO/SE performance.

(4) The MCO/SE shall implement
interventions to improve its performance.

(5) The MCO/SE shall measure
the effectiveness of the interventions.

(6) The MCO/SE shall inform
providers, HSD, and the MCO/SE members
of the results of member satisfaction activi-
ties.

(7) The [MEOSE] MCO shall
participate in the design of specific ques-
tions for the CAHPS adult and child sur-
veys.

F. Health management

systems:

(1) The MCO/SE shall actively
work to improve the health status of its
members with chronic physical and behav-
ioral health conditions, utilizing best prac-
tices throughout the MCO/SE’s provider
networks. Additionally, the [MEOs/SE]
MCO/SE shall implement policies and pro-
cedures for coordinating care between their
organizations.

(a) The MCO shall proactively
identify members with chronic medical
conditions, and offer appropriate outreach,
services and programs to assist in managing
and improving their chronic conditions.
The SE shall proactively identify members
with chronic behavioral health (both mental
health and substance abuse) conditions,
including co-occurring disorders, and offer
appropriate outreach, services and programs
to assist in managing and improving their
chronic behavioral health conditions.

(b) The SE shall proactively iden-
tify the unduplicated number of adult
severely disabled mentally ill (SDMI) and
severe emotionally, behaviorally and neuro-
biologically disturbed children (SED) and
chronic substance abuse (CSA) members
served, including those with co-occurring
mental health and substance abuse disor-
ders.

(c) The MCO/SE shall report the
following adverse events involving SDMI,
SED, CSA, and co-occurring mental health
and substance abuse members to HSD on a
monthly basis: suicides, other deaths,
attempted suicides, involuntary hospitaliza-
tions, detentions for protective custody and
detentions for alleged criminal activity uti-
lizing and HSD-provided reporting tem-
plate. The SE shall utilize HSD’s defini-
tions for the identification of these cate-
gories of behavioral health members for
standardization purposes.

(d) The MCO/SE shall proactive-
ly identify individuals with special health
care needs who have or are at increased risk
for a chronic physical and behavioral health
condition.

(e) The MCO/SE shall inform and
educate its providers about using the health
management programs for the members.

(f) The MCO/SE shall participate
with providers to reduce inappropriate use
of psychopharmacological medications and
adverse drug reactions.

(g) The MCO/SE shall periodical-
ly update its providers regarding best prac-
tices and on the procedures for appropriate
healthcare referral.

(2) The MCO/SE shall pursue
continuity of care for members.

(a) The MCO/SE shall report
changes in its provider network to HSD.

(b) The MCO/SE shall have a
defined health delivery process to promote a
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high level of member compliance with fol-
low-up appointments, consultations/refer-
rals and diagnostic laboratory, diagnostic
imaging and other testing.

(¢) The MCO/SE shall have a
defined process to ensure prompt member
notification by its providers of abnormal
results of diagnostic laboratory, diagnostic
imaging and other testing and this will be
documented in the medical record.

(d) The MCO/SE shall ensure that
the processes for follow-up visits, consulta-
tions and referrals are consistent with high
quality care and service and do not create a
clinically significant impediment to timely
medically necessary services. The determi-
nation of medical necessity shall be based
on HSD’s medical necessity definition and
its application.

(e) The MCO/SE shall ensure that
all medically necessary referrals are
arranged and coordinated by either the
referring provider or by the [MEOs/SEs]
MCO/SE’s care coordination unit.

(f) The MCO/SE shall implement
policies and procedures to ensure that conti-
nuity and coordination of care occur across
practices, provider sites and between the
[MEeOsSE] MCO/SE. In particular, the
MCO/SE shall coordinate, in accordance
with applicable state and federal privacy
laws, with other state agencies such as
DOH, CYFD protective services and juve-
nile justice, corrections community reentry
services, as well as, with the schools. In
addition, the SE shall coordinate services
with all applicable state agencies compris-
ing the collaborative.

(g) The MCO/SE shall assist and
monitor for continuity of care the transitions
between providers in order to avoid abrupt
changes in treatment plan and caregiver for
members currently being served.

(3) At the request of a member or
legal guardian, the MCO/SE shall provide
information on options for converting cov-
erage to a different insurance to members
whose enrollment is terminated due to loss
of medicaid eligibility and this shall be doc-
umented.

G Clinical practice
guidelines: The MCO/SE shall disseminate
recommended practice guidelines, practice
parameters, consensus statements and spe-
cific criteria for the provision of acute and
chronic physical and behavioral health care
services.

(1) The MCO/SE shall select the
clinical issues to be addressed with clinical
guidelines based on the needs of the medi-
caid populations.

(2) The clinical practice guide-
lines shall be [based-on+reasonable-medieat
evidenee] evidence-based.

(3) The MCO/SE shall involve
board certified providers from its network
who are appropriate to the clinical issue in

the development and adoption of clinical
practice guidelines.

(4) The MCO/SE shall develop a
mechanism for reviewing the guidelines
when clinically appropriate, but at least
every two years, and updating them as
[epprepriate] necessary.

(5) The MCO/SE shall distribute
the guidelines to the appropriate providers
and to HSD, upon request.

(6) [FheMCOSE—shallperiodi-
eaHy—teasure—practittoner—performanee
aeatst—at—teast—three—guidehnes] The
MCO/SE shall annually measure practition-
er performance against at least two impor-

tant aspects of three clinical practice guide-
lines and determine consistency of deci-

sion-making based on the clinical practices
guidelines.

(7) Decision-making in utilization
management, member education, interpre-
tation of covered benefits and other areas
shall be consistent with those guidelines.

(8) The MCOs shall implement
targeted disease management protocols and
procedures for chronic diseases [anetoF] or
conditions, such as asthma, diabetes, and
hypertension that are appropriate to meet
the needs of the varied medicaid popula-
tions. The SE shall implement targeted dis-
ease management protocols and procedures
for chronic diseases [aréte¥] or conditions,
such as bipolar disorder, depression, and
schizophrenia that are appropriate to meet
the needs of the varied medicaid popula-
tions.

H. Quality assessment
and performance improvement: The
MCO/SE shall achieve required minimum
performance levels, as established by HSD
and by CMS, on certain quality perform-
ance measures and projects. These required
levels of performance would address a
broad spectrum of key aspects of enrollee
care and services. These quality measures
may change from year to year and may be
used in part to determine the MCO assign-
ment algorithm. In addition, the MCO shall
provide HSD with copies of all studies per-
formed for national accreditation such as
NCQA. The SE shall annually provide
HSD with copies of its QM/QI studies
including its data analysis.

(1) An agreed upon number of
disease management/performance measures
shall be identified by HSD, in consultation
with the [MEcOs/SE] MCO, at the beginning
of each contract year. The MCO/SE shall
achieve minimum performance levels set by
HSD for each performance measure.
Examples of quality measures used in per-
formance improvement projects may
include: EPSDT screening rates, childhood
and adolescent immunization rates, ER vis-
its or adherence to grievance resolution
timeframes. The SE shall implement the
required number of targeted disease man-

agement programs as defined by HSD such
as depression, bipolar disorder and co-
occurring disorders.

(2) The MCO/SE shall measure
its performance, using claims, encounter
data and other predefined sources of infor-
mation, and report its performance on each
measure to HSD at a frequency to be deter-
mined by HSD.

L. Intervention and fol-
low-up for clinical and service issues:
The MCO/SE shall have a process and take
action to improve quality by addressing
opportunities for improving performance
identified through clinical and service QI
activities, as appropriate, and shall also
assess the effectiveness of the interventions
through systematic follow-up.

(1) The MCO/SE shall implement
interventions to improve practitioner and
system performance as appropriate.

(2) The MCO/SE shall implement
appropriate corrective interventions when it
identifies individual occurrences of poor or
substandard quality, especially regarding
health and safety issues.

(3) The MCO/SE shall implement
appropriate corrective interventions when it
identifies underutilization or overutiliza-
tion.

J. Effectiveness of the QI
program: The MCO/SE shall evaluate the
overall effectiveness of its QI program and
demonstrate improvements in the quality of
clinical care and the quality of service to its
members.

(1) The MCOY/SE shall perform an
annual written evaluation of the QI program
and provide a copy to HSD for CMS review.
This evaluation shall include at least the fol-
lowing:

(a) a description of completed and
ongoing QI activities;

(b) trending of measures to assess
performance in quality of clinical care and
quality of service;

(c) an analysis of whether there
have been demonstrated improvements in
the quality of clinical care and quality of
service; and

(d) an evaluation of the overall
effectiveness of the QI program.

(2) There shall be evidence that
QI activities have contributed to meaningful
improvement in the quality of clinical care
and quality of service, including preventive
health care, provided to members.
[8.305.8.12 NMAC - Rp 8 NMAC
4MAD.606.7.2, 7-1-01; A, 7-1-04; A, 7-1-
05; A, 7-1-07]

8.305.8.13 STANDARDS FOR
UTILIZATION MANAGEMENT: New
Mexico medicaid requires appropriate uti-
lization management (UM) standards to be
implemented as well as activities to be per-
formed so that excellent services are pro-
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vided in a coordinated fashion with neither
over nor [wader—wthzation| under-utiliza-
tion. The [MeO*sSEs] MCO/SE’s UM
programs shall be based on standard exter-
nal national criteria, where available, and
established clinical criteria, which are con-
gruent with HSD’s medical [neeessary|
necessity service definition as defined in
8.305.1 NMAC and are applied consistently
in UM decisions by the MCO/SE. The
[MEeOs/SEs] MCO/SE’s utilization man-
agement program shall assign responsibility
to appropriately qualified, educated,
trained, and experienced individuals in
order to manage the use of limited
resources; to maximize the effectiveness of
care by evaluating clinical appropriateness;
authorize the type and volume of services
through fair, consistent and culturally com-
petent decision making; and assure equi-
table access to care. These standards shall

also apply to pharmacy utilization manage-
ment including the formulary exception

process.

A. Program design:

(1) A written description of the
UM program shall outline the program
structure and include a clear definition of
authority and accountability for all activi-
ties between the MCO and entities to which
the MCO/SE delegates UM activities.

(2) A designated physician and a
behavioral health care physician for the SE
shall have substantial involvement in the
design and implementation of the UM pro-
gram.

(3) The description shall include
the scope of the program; the processes and
information sources used to determine ben-
efit coverage; clinical necessity, appropri-
ateness and effectiveness; policies and pro-
cedures to evaluate care coordination, dis-
charge criteria, site of services, levels of
care, triage decisions and cultural compe-
tence of care delivery; processes to review,
approve and deny services; processes to
evaluate service outcomes; and a plan to
improve outcomes, as needed. The above
service definitions are to be no less than the
amount, duration and scope for the same
services furnished to members under fee-
for-service medicaid as set forth in 42 CFR
Section 440.230.

(4) The MCO/SE shall ensure that
the services are sufficient in amount, dura-
tion and scope to reasonably be expected to
achieve the purpose for which the services
are furnished. The MCO/SE may not arbi-
trarily deny or reduce the amount, duration,
or scope of a required service solely
because of the beneficiary’s diagnosis, type
of illness, or condition.

(5) The UM program shall be
evaluated and approved annually by senior
management and the medical (or behavioral
health) director or the QI committee.

(6) The UM program shall
include policies and procedures for moni-
toring inter-rater reliability of all individu-
als performing UR review. The procedures
shall include a monitoring and education
process for all UR staff identified as not
meeting 90 [pereent] % agreement on test
cases, until adequately resolved.

B. UM decision criteria:
To make utilization decisions, the MCO/SE
shall use written utilization review decision
criteria that are based on reasonable medical
evidence, consistent with the New Mexico
medicaid definition for medically necessary
services, and that are applied in a fair,
impartial and consistent manner to serve the
best interests of all members.

(1) UM decisions shall be based
on reasonable and scientifically valid uti-
lization review criteria that are objective
and measurable, insofar as practical.

(2) The criteria for determining
medical necessity shall be academically
defensible; based on national standards of
practice when such standards are available;
involve appropriate practitioners when
developing, adopting and reviewing crite-
ria; and acceptable to the [MEO>s/SEs]
MCO/SE’s medical (or behavioral health)
director, peer consultants and relevant local
providers. The MCO/SE shall specify what
constitutes medically necessary services in
a manner that is no more restrictive than
that used by HSD as indicated in state
statutes and regulations. According to this
definition, the MCO/SE must be responsi-
ble for covered services related to the fol-
lowing:

(a) the prevention, diagnosis, and
treatment of health impairments; and

(b) the ability to attain, maintain,
or regain functional capacity.

(3) Criteria for determination of
medical appropriateness shall be clearly
documented.

(4) The MCO/SE shall maintain
evidence that it has reviewed the criteria at
specified intervals and that the criteria have
been updated, as necessary.

(5) The MCOY/SE shall [previde

o . . 1
state in writing how practitioners can obtain
UM criteria and shall provide criteria to its
practitioners upon request.

C. Authorization of serv-
ices: For the processing of requests for ini-
tial and continuing authorization of servic-
es, the MCO/SE shall:

(1) have a policy and procedure in

[633] (4) consult with requesting
providers when appropriate.
D. Use of qualified pro-

fessionals: [Quelified-health-professionals|
The MCO/SE shall have written policies

and procedures explaining how qualified
health professionals shall assess the clinical
information used to support UM decisions.

(1) Appropriately licensed and
experienced health care practitioners whose
education, training, experience and expert-
ise are commensurate with the UM reviews
conducted shall supervise review decisions.

(2) Denials based on medical
necessity shall be made by a designated
physician for the UM program. The reason
for the denial shall be cited.

(3) For a health service deter-
mined to be medically necessary, but for
which the level of care (setting) is deter-
mined to be inappropriate, the MCO/SE
shall approve the appropriate level of care
as well as deny that which was determined
to be inappropriate.

(4) The reasons for review deci-
sions (approve/deny) shall be clearly docu-
mented and communicated to the requesting
practitioner responsible for justifying the
medical necessity.

E. Timeliness of deci-
sions and netifications: The MCO/SE
shall make utilization decisions and notifi-
cations in a timely manner that accommo-
dates the clinical urgency of the situation
and shall minimize disruption in the provi-
sion and continuity of health care services.
The following time frames are required [5
based-onNCQA-standards;] and shall not be
affected by “pend” decisions.

(1) Precertification - routine:

(a) Decision: For precertification
of non-urgent (routine) care, the MCO/SE
shall make [deeisions—within-fourteen~4H]
a decision within 14 calendar days from
receipt of request for service [with-a-peossi-
ble—extension—ofup—to—fourteen{HHadd
tional-eatendar—days—if—the—enroHee—or—the

. .
f o
; ] o " o 1|

L oolei 1

[] (b) Notification: For
authorization or denial of non-urgent (rou-
tine) care, the MCO/SE shall notify a
provider of the decision within one working
day of making the decision.

[23] (c) Confirmation - denial:
For [eutherizatior] denial of non-urgent
(routine) care [thetresuls—n—a—deniat], the

place for authorization decisions;

[9] (2) require that its subcon-
tractors have in place written policies and
procedures;

[€3] (3) have in effect a mecha-
nism to ensure consistent application of
review criteria for authorization decisions;

MCO/SE shall give the member and
provider written or electronic confirmation
of the decision within two working days of
making the decision.

[H] (2) Precertification -
urgent:

(a) Decision and notification:
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For precertification of urgent care, the
MCOY/SE shall make a decision and notify
the provider of the decision within [sevesty—
#we] 72 hours of receipt of request.

[€59] For authorization of urgent
care that results in a denial, the MCO/SE
shall notify both the member and provider
that an expedited appeal has already
occurred.

[€67] (b) Confirmation - denial:
For [ewtherizatien]| denial of urgent care
[thatresults—in-a-deniat], the MCO/SE shall
give the member and provider written or
electronic confirmation of the decision
within two working days of making the
decision. The MCO/SE shall provide writ-
ten confirmation of its decision within two

working days of providing notification of a
decision if the initial notification was not in

writing.

H-wEHRe: |

(3) Precertification - residential
services (SE only): For precertification of
RTC, TFC and group home, the SE shall
make a decision within five working days
from receipt of request for service.

(4) Precertification - extensions:
For precertification decisions of non-urgent
or urgent care, a 14 calendar day extension
may be requested by the member or

provider. A 14 calendar day extension may

also be requested by the MCO/SE. The
MCO/SE must justify in the UM file the
need for additional information and that the

14 day extension is in the member’s inter-
est.

(5) Concurrent - routine:

a) Decisions: For concurrent
review of routine services, the MCO/SE
shall make a decision within 10 working
days of the receipt of the request.

(b) Notification: For authoriza-
tion or denial of routine continued stay, the
MCO/SE shall notify a provider of the deci-
sion within one working day of making the
decision.

(c) Confirmation - denial: For
denial of routine continued stay, the
MCO/SE shall give the member and
provider written or electronic confirmation
within one working day of the decision.
The MCO/SE shall provide written confir-
mation of its decision within two working
days of providing notification of a decision
if the initial notification was not in writing.

(6) Concurrent - urgent:

(a) Decision: For concurrent
review of urgent services, the MCO/SE
shall make a decision within one working
day of receipt of request.

(b) Notification: For authoriza-
tion or denial of urgent continued stay, the
MCO/SE shall notify a provider of the deci-

sion within one working day of making the
decision. The MCO/SE shall initiate an

expedited appeal for all denials of concur-
rent urgent services.

(c) Confirmation - denial: For
denial of urgent continued stay, the
MCO/SE shall give the member and
provider written or electronic confirmation
within one working day of the decision.
The MCO/SE shall provide written confir-
mation of its decision within two working
days of providing notification of a decision
if the initial notification was not in writing.

(7) Concurrent - residential

services (SE only): For concurrent reviews
of RTC, TFC and group home, the SE shall

make a decision within five working days
from receipt of request for service.
Timelines for routine and urgent concurrent
shall apply.

8 Administrative/technical
denials:  When the MCO/SE denies a
request for services due to the requested
service not being covered by medicaid or
due to provider noncompliance with the

MCO/SE’s administrative policies, the
MCO/SE shall adhere to the timelines cited

above for decision making, notification and
written confirmation.

F. Use of clinical infor-
mation: When making a determination of
coverage based on medical necessity, the
MCO/SE shall obtain relevant clinical
information and consult with the treating
practitioner, as appropriate.

(1) A written description shall
identify the information required and col-
lected to support UM decision making.

(2) A thorough assessment of the
member’s needs based on clinical appropri-
ateness and necessity shall be performed.

(3) There shall be documentation
that relevant clinical information is gath-
ered consistently to support UM decision
making. The MCO/SE UM policies and
procedures will clearly define in writing for
providers what constitutes relevant clinical
information.

(4) The clinical information
requirements for UM decision making shall
be made known in advance to relevant treat-
ing providers.

G. Denial of services: A
“denial” is a nonauthorization of a request
for care or services. The MCO/SE shall
clearly document in the UR file a reference
to the provision guideline, protocol or other
criteria on which the denial decision is
based, and communicate the reason for each
denial.

(1) The MCO/SE shall require
that any decision to deny a service authori-
zation request or to authorize a service in an
amount, duration, or scope that is less than
requested be made by a health care profes-
sional who has appropriate clinical expert-
ise in treating the member’s condition or
disease, such as the MCO/SE medical direc-
tor.

(2) The MCO/SE shall make
available to a requesting provider a physi-
cian reviewer to discuss, by telephone,
denial decisions based on medical necessity.

(3) The MCOY/SE shall send writ-
ten notification to the member of the reason
for each denial based on medical necessity
and to the provider, as appropriate.

(4) The MCO/SE shall recognize
that a utilization review decision made by
the designated HSD official resulting from a
fair hearing is final and shall be honored by
the MCO/SE, unless the MCO/SE success-
fully appeals the decision through judicial
hearing or arbitration.

H. Compensation for UM
activities: Each MCO/SE contract must
provide that, consistent with 42 CFR
Sections 438.6(h) and 422.208, compensa-
tion to individuals or entities that conduct
UM activities is not structured so as to pro-
vide incentives for the individual or entity
to deny, limit, or discontinue medically nec-
essary services to any member.

L. Evaluation and use of
new technologies: The MCO/SE and its
delegates shall evaluate the inclusion of
new medical technology and the new appli-
cations of existing technology in the benefit
package. This includes the evaluation of
clinical procedures and interventions, drugs
and devices.

(1) The MCO/SE shall have a
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written description of the process used to
determine whether new medical technology
and new uses of existing technologies shall
be included in the benefit package.

(a) The written description shall
include the decision variables used by the
MCO/SE to evaluate whether new medical
technology and new applications of existing
technology shall be included in the benefit
package.

(b) The process shall include a
review of information from appropriate
government regulatory bodies as well as
published scientific evidence.

(c) Appropriate professionals
shall participate in the process to decide
whether to include new medical technology
and new uses of existing technology in the
benefit package.

(2) An MCO/SE shall not deem a
technology or its application as experimen-
tal, investigational or unproven and deny
coverage unless that technology or its appli-
cation fulfills the definition of “experimen-
tal, investigational or unproven” contained
in 8.325.6 NMAC.

I Evaluation of the UM
process: The MCO/SE shall evaluate
member and provider satisfaction with the
UM process [as-a-part-efits]| based on mem-
ber and provider satisfaction survey results.
The MCO/SE shall forward the evaluation
results to HSD.

K. HSD access: HSD
shall have access to the [MEO+SEs]
MCO/SE’s UM review documentation on
request.

[8.305.8.13 NMAC - Rp 8 NMAC
4MAD.606.7.4, 7-1-01; A, 7-1-04; A, 7-1-
05; A, 7-1-07]

8.305.8.14 STANDARDS FOR
CREDENTIALING AND RECREDEN-
TIALING: The MCO/SE shall document
the mechanism for credentialing and recre-
dentialing of providers with whom it con-
tracts or employs to treat members outside
the in-patient setting and who fall under its
scope of authority and action. This docu-
mentation shall include, but not be limited
to, defining the scope of providers covered,
the criteria and the primary source verifica-
tion of information used to meet the criteria,
the process used to make decisions that

may not be discriminatory, and the extent of
delegated credentialing or recredentialing

arrangements. The credentialing process
shall be completed within 180 days from
receipt of completed application with all
required documentation unless there are
extenuating circumstances.

A. Practitioner partici-
pation: The MCO/SE shall have a process
for receiving input from participating
providers regarding credentialing and recre-
dentialing of providers.

B. Primary source verifi-
cation: At the time of credentialing the
provider, the MCO/SE shall verify the fol-
lowing information from primary sources:

(1) a current valid license to prac-
tice;

(2) the status of clinical privileges
at the institution designated by the practi-
tioner as the primary admitting facility, if
applicable;

(3) wvalid drug enforcement
agency (DEA) or controlled substance reg-
istration (CSR) certificate, if applicable;

(4) education and training of
providers, including graduation from an
accredited professional program and the
highest training program applicable to the
academic or professional degree, discipline
and licensure of the practitioner;

(5) board certification if the prac-
titioner states on the application that the
practitioner is board certified in a specialty;
and

(6) current, adequate malpractice
insurance, according to the [ME&OsASEs)
MCOY/SE’s policy and history of profession-
al liability claims that resulted in settlement
or judgment paid by or on behalf of the
practitioner; and

(7) primary source verification
shall not be required for work history.

C. Credentialing applica-
tion: The MCO/SE shall use the HSD-
approved credentialing form. The provider
shall complete a credentialing application
that includes a statement by the applicant
regarding:

(1) ability to perform the essential
functions of the positions, with or without
accommodation;

(2) lack of present illegal drug
use;

(3) history of loss of license and
felony convictions;

(4) history of loss or limitation of
privileges or disciplinary activity;

(5) sanctions, suspensions or ter-
minations imposed by medicare or medi-
caid; and

(6) applicant attests to the correct-
ness and completeness of the application.

D. External source verifi-
cation: Before a practitioner is creden-
tialed, the MCO/SE shall receive informa-
tion on the practitioner from the following
organizations and shall include the informa-
tion in the credentialing files:

(1) national practitioner data
bank, if applicable to the practitioner type;

(2) information about sanctions or
limitations on licensure from the following
agencies, as applicable:

(a) state board of medical exam-
iners, state osteopathic examining board,
federation of state medical boards or the
department of professional regulations;

(b) state board of chiropractic
examiners or the federation of chiropractic
licensing boards;

(c) state board of dental examin-
ers;

(d) state board of podiatric exam-
iners;

(e) state board of nursing;

(f) the appropriate state licensing
board for other practitioner types, including
behavioral health; and

(g) other recognized monitoring
organizations appropriate to the practition-
er’s discipline.

(3) sanctions by medicare and
medicaid, as applicable.

E. Evaluation of practi-
tioner site and medical records. At the
time of credentialing the MCO shall per-
form an initial visit to the offices of poten-
tial primary care providers, obstetricians,
and gynecologists. The SE shall perform an
initial visit to the offices of potential high
volume behavioral health care practitioners,
prior to acceptance and inclusion as partici-
pating providers. The MCO/SE shall deter-
mine its method for identifying high volume
behavioral health practitioners.

(1) The MCO/SE shall document
a structured review to evaluate the site
against the MCO’s organizational standards
and those specified by the managed care
contract.

(2) The MCO/SE shall document
an evaluation of the medical record keeping
practices at each site for conformity with
the [MEO62s/SE>s] MCO/SE’s organization-
al standards.

F. Recredentialing: The
MCO/SE shall have formalized recreden-
tialing procedures.

(1) The MCO/SE shall formally
recredential its providers at least every three
years. During the recredentialing process
the MCO/SE shall verify the following
information from primary sources:

(a) a current valid license to prac-
tice;

(b) the status of clinical privileges
at the hospital designated by the practition-
er as the primary admitting facility;

(c) valid DEA or CSR certificate,
if applicable;

(d) board certification, if the prac-
titioner was due to be recertified or became
board certified since last credentialed or
recredentialed;

(e) history of professional liabili-
ty claims that resulted in settlement or judg-
ment paid by or on behalf of the practition-
er; and

(f) a current, signed attestation
statement by the applicant regarding:

(1) ability to perform
the essential functions of the position, with
or without accommodation;
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(i) lack of current ille- | initial and ongoing assessment of organiza- | tions shall be known as the “Member Bill of
gal drug use; tional providers with whom it intends to | Rights”.

(ii1) history of loss or
limitation of privileges or disciplinary
action; and

(iv) current profession-
al malpractice insurance coverage.

(2) There shall be evidence that,
before making a recredentialing decision,
the MCO has received information about
sanctions or limitations on licensure from
the following agencies, if applicable:

(a) the national practitioner data
bank;

(b) medicare and medicaid;

(c) state board of medical exam-
iners, state osteopathic examining board,
federation of state medical boards or the
department of professional regulations;

(d) state board of chiropractic
examiners or the federation of chiropractic
licensing boards;

(e) state board of dental examin-
ers;

(f) state board of podiatric exam-
iners;

(g) state board of nursing;

(h) the appropriate state licensing
board for other practitioner types; and

(1) other recognized monitoring
organizations appropriate to the practition-
er’s discipline.

(3) The MCO/SE shall incorpo-
rate data from the following sources in its
recredentialing decision-making process for
providers:

(a) member grievances and
appeals;

(b) information from quality man-
agement and improvement activities; and

(c) medical record reviews con-
ducted under Subsection E of 8.305.8.14
NMAC.

G Imposition of reme-
dies: The MCO/SE shall have policies and
procedures for altering the conditions of the
practitioner’s participation with the
MCOY/SE based on issues of quality of care
and service. These policies and procedures
shall define the range of actions that the
MCO/SE may take to improve the
provider’s performance prior to termina-
tion.

(1) The MCOY/SE shall have pro-
cedures for reporting to appropriate author-
ities, including HSD, serious quality defi-
ciencies that could result in a practitioner’s
suspension or termination.

(2) The MCO/SE shall have an
appeal process by which the MCO/SE may
change the conditions of a practitioner’s
participation based on issues of quality of
care and service. The MCO/SE shall inform
providers of the appeal process in writing.

H. Assessment of organi-
zational providers: The MCO/SE shall
have written policies and procedures for the

contract or which it is contracted. Providers
include, but are not limited to, hospitals,
home health agencies, nursing facilities,
free-standing surgical centers, behavioral,
psychiatric and addiction disorder facilities
or services, residential treatment centers,
clinics, 24-hour programs, behavioral
health units of general hospitals and free-
standing psychiatric hospitals. At least
every three years, the MCO/SE shall con-
firm that the provider is in good standing
with state and federal regulatory bodies,
including HSD, and[;] has been accredited
or certified by the appropriate accrediting
body and state certification agency or has
met standards of participation required by
the MCO/SE.

(1) The MCO/SE shall confirm
that the provider has been certified by the
appropriate state certification agency, when
applicable. Behavioral health organization-
al providers and services are certified by the
following:

(a) DOH is the certification
agency for organizational services and
providers that require certification, except
for child and adolescent behavioral health
services; and

(b) CYFD is the certification
agency for child and adolescent behavioral
health organizational services and providers
that require certification.

(2) The MCO/SE shall confirm
that the provider has been accredited by the
appropriate accrediting body or has a
detailed written plan that could reasonably
be expected to lead to accreditation within a
reasonable period of time. Behavioral
health organizational providers and services
are accredited by the following:

(a) adult behavioral health organi-
zational services or providers are accredited
by the council on accreditation of rehabili-
tation facilities (CARF);

(b) child and adolescent accredit-
ed residential treatment centers are accredit-
ed by the joint commission on accreditation
of healthcare organizations (JCAHO); other
child behavioral health organizational serv-
ices or providers are accredited by the coun-
cil on accreditation (COA); and

(c) organizational services or
providers who serve adults, children and
adolescents are accredited by either CARF
or COA.

[8.305.8.14 NMAC - Rp 8 NMAC
4MAD.606.7.5, 7-1-01; A, 7-1-04; A, 7-1-
05; A, 7-1-07]

8.305.8.15 MEMBER BILL OF
RIGHTS: Under medicaid managed care,
members have certain rights and responsi-
bilities and the MCOY/SE shall have policies
and procedures governing member rights
and responsibilities. The following subsec-

A. Members’ rights:

(1) Members shall have the right
to be treated equitably and with respect and
recognition of their dignity and need for pri-
vacy.

(2) Members shall have the right
to receive health care services in a non-dis-
criminatory fashion.

(3) Members who have a disabili-
ty shall have the right to receive any infor-
mation in an alternative format in compli-
ance with the Americans with Disabilities
Act.

(4) Members or their legal
guardians shall have the right to participate
with their health care providers in decision
making in all aspects of their health care,
including the course of treatment develop-
ment, acceptable treatments and the right to
refuse treatment.

(5) Members or their legal
guardians shall have the right to informed
consent.

(6) Members or their legal
guardians shall have the right to choose a
surrogate decision-maker to be involved as
appropriate, to assist with care decisions.

(7) Members or their legal
guardians shall have the right to seek a sec-
ond opinion from a qualified health care
professional within the MCO/SE network,
or the MCOY/SE shall arrange for the mem-
ber to obtain a second opinion outside the
network, at no cost to the member. A sec-
ond opinion may be requested, when the
member or member’s legal guardian needs
additional information regarding recom-
mended treatment or [bekewe] believes the
provider is not authorizing requested care.

(8) Members or their legal
guardians shall have a right to voice griev-
ances about the care provided by the [M&O]
MCO/SE and to make use of the
[MEeO-siSEs] MCO/SE’s  grievance
process and the HSD fair hearings process
without fear of retaliation.

(9) Members or their legal
guardians shall have the right to choose
from among the available providers within
the limits of the plan network and its refer-
ral and prior authorization requirements.

(10) Members or their legal
guardians shall have the right to make their
wishes known through advance directives
regarding health care decisions (e.g., living
wills, right to die directives, “do not resus-
citate” orders, etc.) consistent with federal
and state laws and regulations.

(11) Members or their legal
guardians shall have the right to access the
member’s medical records in accordance
with the applicable federal and state laws
and regulations.

(12) Members or their legal
guardians shall have the right to receive
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information about: the [M&6] MCO/SE, its
health care services, how to access those
services, and the MCO/SE network
providers.

(13) Members or their legal
guardians shall have the right to be free
from harassment by the MCO/SE or its net-
work providers in regard to contractual dis-
putes between [MEOs/SE] the MCO/SE
and providers.

(14) Members have the right to be
free from any form of restraint or seclusion
used as a means of coercion, discipline,
convenience, or retaliation, as specified in
federal or state of New Mexico regulations
on the use of restraints and seclusion.

(15) (MCO_only) Members or
their legal guardians shall have the right to
select an MCO and exercise switch enroll-
ment rights without threats or harassment.

B. Members’ responsibil-
ities: Members or their legal guardians
shall have certain responsibilities that will
facilitate the treatment process.

(1) Members or their legal
guardians shall have the responsibility to
provide, whenever possible, information
that the MCO/SE and providers need in
order to care for them.

(2) Members or their legal
guardians shall have the responsibility to
understand the member’s health problems
and to participate in developing mutually
agreed upon treatment goals.

(3) Members or their legal
guardians shall have the responsibility to
follow the plans and instructions for care
that they have agreed upon with their
providers or to notify providers if changes
are requested.

(4) Members or their legal
guardians shall have the responsibility to
keep, reschedule or cancel an appointment
rather than to simply not show up.

C. MCOYJSE responsibili-

ties:

(1) The MCO/SE shall provide a
member handbook to its members and to
potential members who request the hand-
book. The MCO/SE shall publish in the
member handbook the members’ rights and
responsibilities from the member bill of
rights. MCOs/SE shall honor the provisions
set forth in the member bill of rights.

(2) The MCO/SE shall comply
with the grievance resolutions process
found in 8.305.12 NMAC, MCO Member
Grievance System.

(3) The MCO/SE shall provide
members or legal guardians with updated
information within 30 days of a material
change in the MCO/SE provider network,
procedures for obtaining benefits, the
amount, duration or scope of the benefits
available under the contract in sufficient
detail to ensure that enrollees understand

the benefits to which they are entitled, and
information on grievance, appeal and fair
hearing procedures.

(4) The MCO/SE shall provide
members and legal guardians with access to
a toll-free hot line for the [MEOs/SEs]
MCO/SE’s program for grievance manage-
ment. The toll-free hot line for grievance
management shall include the following
features:

(a) requires no more than a two-
minute wait except following mass enroll-
ment periods;

(b) does not require a “touch-
tone” telephone;

(c) allows communication with
members whose primary language is not
English or who are hearing impaired; and

(d) is in operation 24 hours per
day, seven days per week.

(5) The MCO/SE shall provide
active and participatory education of mem-
bers or legal guardians that takes into
account the cultural, ethnic and linguistic
needs of members in order to assure under-
standing of the health care program,
improve access and enhance the quality of
service provided.

(6) The MCO/SE shall protect the
confidentiality of member information and
records.

(a) The MCO/SE shall adopt and
implement written confidentiality policies
and procedures that conform to federal and
state laws and regulations.

(b) The [MEcO*s+SEs] MCO/SE’s
contracts with providers shall explicitly
state expectations about confidentiality of
member information and records.

(c) The MCO/SE shall afford
members or legal guardians the opportunity
to approve or deny release by the MCO/SE
of identifiable personal information to a
person or agency outside the MCO/SE,
except when release is required by law, state
regulation, court order, HSD quality stan-
dards, or in the case of behavioral health,
the collaborative.

(d) The MCO/SE shall notify
members and legal guardians in a timely
manner when information is released in
response to a court order.

(¢) The MCO/SE shall have writ-
ten policies and procedures to maintain con-
fidential information gathered or learned
during the investigation or resolution of a
complaint, including a member’s status as a
complainant.

(f) The MCO/SE shall have writ-
ten policies and procedures to maintain con-
fidentiality of medical records used in qual-
ity review, measurement and improvement
activities.

(7) When the MCO/SE delegates
member service activity, the MCO/SE shall
retain responsibility for documenting

MCO/SE oversight of the delegated activi-
ty.

(8) Policies regarding consent for
treatment shall be disseminated annually to
providers within the MCO/SE network.
The MCO/SE shall have written policies
regarding the requirement for providers to
abide by federal and state law and New
Mexico medicaid policies regarding
informed consent specific to:

(a) the treatment of minors;

(b) adults who are in the custody
of the state;

(c) adults who are the subject of
an active protective services case with
CYFD;

(d) children and adolescents who
fall under the jurisdiction of CYFD; and

(e) individuals who are unable to
exercise rational judgment or give informed
consent consistent with federal and state
laws and New Mexico medicaid regula-

tions. [Fhe-pelieies—resardins—eonsent—for
: o divaduals shall-bedi

networe|

(9) The MCO/SE shall have a
process to detect, measure and eliminate
operational bias or discrimination against
members. The MCO/SE shall ensure that
its providers and their facilities comply with
the Americans with Disabilities Act.

(10) The MCO/SE shall provide a
member handbook to its members or poten-
tial members who request the handbook,
and it shall be accessible via the internet.

(11) The MCO/SE shall develop
and implement policies and procedures to
allow members to access behavioral health
services without going through the PCP.
These policies and procedures must afford
timely access to behavioral health services.

(12) The MCO shall not restrict a
member’s right to choose a provider of fam-
ily planning services.

(13) The [MEcO-s-SEs]
MCO/SE’s communication with members
shall be responsive to the various popula-
tions by demonstrating cultural competence
in the materials and services provided to
members. The MCO/SE shall provide
information to its network providers about
culturally relevant services and may pro-
vide information about alternative treatment
options, e.g., American Indian healing prac-
tices if available. Information and materials
provided by the MCO/SE to medicaid mem-
bers shall be written at a sixth-grade lan-
guage level and shall be made available in
the prevalent population language.
[8.305.8.15 NMAC - Rp 8 NMAC
4MAD.606.7.6, 7-1-01; A, 7-1-04; A, 7-1-
05; A, 7-1-07]

8.305.8.16 STANDARDS FOR
PREVENTIVE HEALTH SERVICES:
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The [MEOASE] MCO shall follow current
national standards for preventive health
services including behavioral health pre-
ventive services. These standards are
derived from several sources, including the
U.S. preventive services task force, the cen-
ters for disease control and prevention; and
the American college of obstetricians and
gynecologists. Any preventive health
guidelines developed by the [MEOSE]
MCO under these standards shall be adopt-
ed, reviewed at least every two years, updat-
ed when appropriate and disseminated to
practitioner and member. Unless a member
refuses and the refusal is documented, the
[MEO/SE] MCO shall provide the follow-
ing preventive health services or screens or
document that the services (with the results)
were provided by other means. The
[MEeO64SE] MCO shall document medical
reasons not to perform these services for an
individual member. Member refusal is
defined to include refusal to consent to and
refusal to access care.

A. Initial  assessment:
The [MEOASE] MCO shall perform an ini-
tial assessment of the medicaid member’s
health care needs within 90 days of the date
the member enrolls in the [MES/ASE] MCO.
For this purpose, a member is considered
enrolled at the lock-in date.

B. Immunizations: The
MCO shall adopt policies that to the extent
possible, ensure that within six months of
enrollment, members are immunized
according to the type and schedule provided
by current recommendations of the state
department of health advisory committee on
immunizations. The MCO shall provide the
immunizations or verify the member’s
immunization history by a method accept-
able to the health advisory committee.

C. Screens: The MCO
shall adopt policies which will ensure that,
to the extent possible, within six months of
enrollment or within six months of a change
in screening standards, asymptomatic mem-
bers receive at least the following preven-
tive screening services.

(1) Screening for breast cancer:
Females aged [50-69] 40-69 years shall be
screened every one to two years by mam-
mography alone or by mammography and
annual clinical breast examination.

(2) Screening for cervical cancer:
Female members with a cervix shall receive
cytopathology testing starting at the onset of
sexual activity, but at least by [+8] 21 years
of age and every three years thereafter until
reaching 65 years of age if prior testing has
been consistently normal and the member
has been confirmed not to be at high risk. If
the member is at high risk, the frequency
shall be at least annual.

(3) Screening for colorectal can-
cer: Members aged 50 years and older at
normal risk for colorectal cancer shall be

screened with annual fecal occult blood
testing or sigmoidoscopy or colonoscopy or
double contrast barium, at a periodicity
determined by the MCO.

(4) Blood pressure measurement:
Members over age 18 shall receive a blood
pressure measurement at least every two
years.

(5) Serum cholesterol measure-
ment: Male members aged 35 and older and
female members aged 45 and older who are
at normal risk for coronary heart disease
shall receive serum cholesterol and HDL
cholesterol measurement every five years.
Adults aged 20 or older with risk factors for
heart disease shall have serum cholesterol
and HDL cholesterol measurements.

(6) Screening for obesity:
Members shall receive body weight and
height/length measurements with each
physical exam.

(7) Screening for elevated lead
levels: Members aged 9-15 months (ideally
at 12 months) shall receive a blood lead
measurement at least once.

(8) Screening for tuberculosis:
Routine tuberculin skin testing shall not be
required for all members. The following
high-risk persons shall be screened or previ-
ous screening noted: persons who immi-
grated from countries in Asia, Africa, Latin
America or the Middle East in the preceding
five years; persons who have substantial
contact with immigrants from those areas;
migrant farm workers; and persons who are
alcoholic, homeless or injecting drug users.
HIV-infected persons shall be screened
annually. Persons whose screening tuber-
culin test is positive (>10 mm of induration)
must be referred to the local public health
office in their community of residence for
contact investigation.

(9) Screening for rubella: All
female members of childbearing ages shall
be screened for rubella susceptibility by his-
tory of vaccination or by serology.

(10) Screening for chlamydia: All
sexually active female members age 25 or
younger shall be screened for chlamydia.
All female members over age 25 shall be
screened for chlamydia if they inconsistent-
ly use barrier contraception, have more than
one sex partner, or have had a sexually
transmitted disease in the past.

(11) Screening for type 2 dia-
betes: Individuals with one or more of the
following risk factors for diabetes shall be
screened. Risk factors include a family his-
tory of diabetes (parent or sibling with dia-
betes); obesity (>20% over desired body
weight or BMI >27kg/m2); race/ethnicity
(e.g. Hispanic, Native American, African
American, Asian-Pacific islander); previ-
ously identified impaired fasting glucose or
impaired glucose tolerance; hypertension
(>140/90 mmHg); HDL cholesterol level
<35 mg/dl and triglyceride level >250

mg/dl; history of gestational diabetes melli-
tus (GDM) or delivery of babies over 9 Ibs.

(12) Prenatal screening: All
pregnant members shall be screened for
preeclampsia, D(Rh) incompatibility, down
syndrome, neural tube defects, hemoglo-
binopathies, vaginal and rectal group B
streptococcal infection and screened and
counseled for HIV in accordance with the
most current recommendations of the
American college of obstetricians and gyne-
cologists.

(13) Newborn screening:
Newborn members shall be screened for
those disorders specified in the state of New
Mexico metabolic screen.

(14) Tot-to-teen health checks:
The MCO shall operate [&] tot-to-teen man-
dated early and periodic screening, diagnos-
tic and treatment (EPSDT) services as out-
lined in 8.320.3 NMAC, Tot-to-Teen Health
Checks. Within three months of enrollment
lock-in, the MCO shall ensure that eligible
members (up to age 21) are current accord-
ing to the screening schedule (unless more
stringent requirements are specified in these
standards). The MCO shall encourage
PCPs to assess for age, height and gender
appropriate weight during EPSDT screens
to detect and treat evidence of weight or
obesity issues in children and adolescents.

(15) Members over age 21 must
be screened to detect high risk for behav-
ioral health conditions at their first
encounter with a PCP after enrollment.

(16) The MCO shall require PCPs
to refer members, whenever clinically
appropriate, to behavioral health providers.
The MCO/SE shall assist the member with
an appropriate behavioral health referral.

) : L ions |

D. Counseling: The
[MEeOASE] MCO shall adopt policies that
shall ensure that applicable asymptomatic
members are provided counseling on the
following topics unless recipient refusal is
documented:

(1) prevention of tobacco use
[MEO/SE];

(2) benefits of physical activity
[MEO/SE];

(3) benefits of a healthy diet
[MEOSE];

(4) prevention of osteoporosis
and heart disease in menopausal women cit-
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ing the advantages and disadvantages of
calcium and hormonal supplementation
[EMeO-enty)];

(5) prevention of motor vehicle
injuries [MEO-entH|;

(6) prevention of household and

recreational injuries [(McO-entr];

(7) prevention of dental and peri-
odontal disease [MEO-erty)];

(8) prevention of HIV infection
and other sexually transmitted diseases
[MCO-enty)and];

(9) prevention of unintended
pregnancies [(MEO-eat]; and

(10) prevention or intervention
for obesity or weight issues.

E. Hot line: The
MCO/SE shall provide a toll-free [heatth
edwiser| clinical telephone hot line function
that includes at least the following services
and features:

[(eeneratheatth-informationon

[3] (1) clinical assessment and
triage to evaluate the acuity and severity of
the member’s symptoms and make the clin-
ically appropriate referral; and

[63] (2) prediagnostic and post-
treatment health care decision assistance
based on symptoms [+e#e

—preventiverwellness—eotnsel
mg).

F. Health _information
line: The MCO shall provide a toll-free line
that includes at least the following services
and features:

(1) general health information on
topics appropriate to the various medicaid
populations, including those with severe
and chronic physical and behavioral health
conditions; and

(2) preventive/wellness counsel-

ing.

[E]G  Family planning: The
MCO must have a family planning policy.
This policy must ensure that members of the
appropriate age of both sexes who seek
family planning services are provided with
counseling and treatment, if indicated, as it
relates to the following:

(1) methods of contraception; and

(2) HIV and other sexually trans-
mitted diseases and risk reduction practices.

[&]H. Prenatal care: The
MCO shall operate a proactive prenatal care
program to promote early initiation and
appropriate frequency of prenatal care con-
sistent with the standards of the American
college of obstetrics and gynecology. The
program shall include at least the following:

(1) educational outreach to all
members of childbearing age;

(2) prompt and easy access to

obstetrical care, including an office visit
with a practitioner within three weeks of
having a positive pregnancy test (laboratory
or home) unless earlier care is clinically
indicated;

(3) risk assessment of all pregnant
members to identify high-risk cases for spe-
cial management;

(4) counseling that
advises voluntary testing for HIV;

(5) case management services to
address the special needs of members who
have a high risk pregnancy especially if risk
is due to psychosocial factors such as sub-
stance abuse or teen pregnancy;

(6) screening for determination of
need for a post-partum home visit; and

(7) coordination with other serv-
ices in support of good prenatal care,
including transportation, other community
services and referral to an agency that dis-
penses baby car seats free or at a reduced
price.

[8.305.8.16 NMAC - Rp 8 NMAC
4.MAD.606.7.7, 7-1-01; A, 7-1-04; A, 7-1-
05; A, 7-1-07]

strongly

8.305.8.17 STANDARDS FOR
MEDICAL RECORDS:
A. Standards and poli-

cies: The MCO/SE shall require that mem-
ber medical records be maintained on paper
or electronic format. Member medical
records shall be maintained timely, and be
legible, current, detailed and organized to
permit effective and confidential patient
care and quality review.

(1) The MCOY/SE shall have med-
ical record confidentiality policies and pro-
cedures in compliance with state and feder-
al guidelines and HIPAA.

(2) The MCOY/SE shall have med-
ical record documentation standards that are
enforced with its MCO/SE providers and
subcontractors and require that records
reflect all aspects of patient care, including
ancillary services. The documentation stan-
dards shall, at a minimum, require the fol-
lowing:

(a) patient identification informa-
tion (on each page or electronic file);

(b) personal biographical data
(date of birth, sex, race or ethnicity (if avail-
able), mailing address, residential address,
employer, school, home and work telephone
numbers, name and telephone numbers of
emergency contacts, marital status, consent
forms and guardianship information);

(c) date of data entry and date of
encounter;

(d) provider identification (author
of entry);

(e) allergies and adverse reactions
to medications;

(f) past medical history for
patients seen two or more times;

(g) status of preventive services
provided or at least those specified by HSD,
summarized in an auditable form (a single
sheet) in the medical record within six
months of enrollment;

(h) diagnostic information;

(i) medication history including
what has been effective and what has not,
and why;

(j) identification of current prob-
lems;

(k) history of smoking, alcohol
use and substance abuse;

(1) reports of consultations and
referrals;

(m) reports of emergency care, to
the extent possible;

(n) advance directive for adults;
and

(o) record legibility to at least a
peer of the author.

(3) For patients who receive two
or more services from a behavioral health
provider through the SE within a 12-month
period, the documentation standards shall
meet medicaid requirements and require
that the following items also be included in
the medical record in addition to the above:

(a) a mental status evaluation that
documents affect, speech, mood, thought
content, judgment, insight, concentration,
memory and impulse control;

(b) DSM-1IV diagnosis consistent
with the history, mental status examination
or other assessment data;

(c) a treatment plan consistent
with diagnosis that has objective and meas-
urable goals and time frames for goal attain-
ment or problem resolution;

(d) documentation of progress
toward attainment of the goal; and

(e) preventive services such as
relapse prevention and stress management.

(4) The MCO/SE standards for a
member’s medical record shall include the
following minimum detail for individual
clinical encounters:

(a) history (and physical exami-
nation) for presenting complaints contain-
ing relevant psychological and social condi-
tions affecting the patient’s behavioral
health, including mental health (psychiatric)
and substance abuse status;

(b) plan of treatment;

(c) diagnostic tests and the
results;

(d) drugs prescribed, including
the strength, amount, directions for use and
refills;

(e) therapies and other prescribed
regimens and the results;

(f) follow-up plans and directions
(such as, time for return visit, symptoms
that shall prompt a return visit);

(g) consultations and referrals and
the results; and
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(h) any other significant aspect of
the member’s physical or behavioral health
care.

B. Review of records:
The MCO/SE shall have a process to sys-
tematically review provider medical records
to ensure compliance with the medical
record standards. The MCO/SE shall insti-
tute improvement and actions when stan-
dards are not met.

(1) The EQRO shall conduct
reviews of a representative sample of med-
ical records from the MCO’s primary care
providers, obstetricians, and gynecologists.
The EQRO shall conduct a review of a rep-
resentative sample of clinical records from
the SE’s behavioral health providers to
determine compliance with the SE’s estab-
lished medical record standards and goals.

(2) The MCO/SE shall have a
mechanism to assess the effectiveness of
organization-wide and practice-site follow-
up plans to increase compliance with the
[MEe2s/SEs] MCO/SE’s established med-
ical record standards and goals.

C. Access to records:
The MCO/SE shall provide HSD or its
designee appropriate access to provider
medical records.

(1) The MCO shall ensure that the
PCP maintains a primary medical record for
each member, which contains sufficient
medical information from all providers
involved in the member’s care, to ensure
continuity of care. The MCO shall ensure
that providers involved in the member’s
care have access to the member’s primary
medical record including the SE, when nec-
essary.

(2) The MCO/SE shall include
provisions in its contracts with providers for
appropriate access to the [MEO*s/SE’s]
MCO/SE’s members’ medical records for
purposes of in-state quality reviews con-
ducted by HSD, and for making medical
records available to health care providers,
including behavioral health, for each clini-
cal encounter.

(3) The MCO shall have a policy
that ensures the confidential transfer of
medical and dental information to another
primary medical, or dental practitioner
whenever a primary medical or dental
provider leaves the MCO the member
changes primary medical or dental practi-
tioner or after a member changes enrollment
from one MCO and enrolls in another
MCO.

(4) The SE shall have a policy
that ensures the confidential transfer of
behavioral health information from one
practitioner to another whenever a provider
leaves the SE network or whenever the
member changes behavioral health provider
or practitioner. The SE shall have a policy
that ensures the confidential transfer of
behavioral health information from one col-

laborative agency to another. [Fhe-SE-shal

..
health-serviees-provided-to-the- MEO-mem
ed-shal]

(5) The MCO/SE shall forward to
HSD or it designee, specific health informa-
tion from the provider’s medical records.
Examples of health information will
include, but not be limited to, the following:

(a) [e-Hstef] the member’s princi-
pal physical and behavioral health prob-
lems, as applicable;

(b) [eHstef] the member’s cur-
rent medications, dosage amounts and fre-
quency;

(c) the member’s preventive
health services history; including behav-
ioral health;

(d) EPSDT screening results (if
the member is under age 21); and

(e) other information [reeessary
to-ensure-contintity-of-eare| as requested.
[8.305.8.17 NMAC - Rp 8 NMAC
4MAD.606.7.8, 7-1-01; A, 7-1-04; A, 7-1-
05; A, 7-1-07]

8.305.8.18
ACCESS:

A. Ensure access: The
MCO/SE shall establish and follow proto-
cols to ensure the accessibility, availability
and referral to health care providers for each
medically necessary service. The MCO/SE
shall submit documentation to HSD if
requested, at least once per year, giving
assurances that it has the capacity to serve
the expected enrollment in its service area
in accordance with HSD standards and in a
format acceptable to HSD. The MCO/SE
shall provide access to the full array of cov-
ered services within the benefit package. If
a service is unavailable based on the access
guidelines, a service equal to or higher than
shall be offered.

B. Access to urgent and
emergency services: Services for emer-
gency conditions provided by physical
health providers, including emergency
transportation, urgent conditions, and post-
stabilization care shall be covered by the
MCO only within the United States for both
physical and behavioral health. The SE
shall coordinate all behavioral health trans-
portation with the member’s respective
MCO. An urgent condition exists when a
member manifests acute symptoms and
signs that, by reasonable medical judgment,
represent a condition of sufficient severity
that the absence of medical attention within
24 hours could reasonably result in an emer-
gency condition. Serious impairment of
biopsychosocial functioning, imminent out-
of-home placement for children and adoles-
cents or serious jeopardy to the behavioral
health of the member are considered urgent

STANDARDS FOR

conditions. An emergency condition exists
when a member manifests acute symptoms
and signs that, by reasonable lay person
judgment, represent a condition of suffi-
cient severity that the absence of immediate
medical attention, including behavioral
health, could reasonably result in death,
serious impairment of bodily function or
major organ or serious jeopardy to the over-
all health of the member. Post-stabilization
care means covered services related to an
emergency medical or behavioral health
condition, that are provided after the mem-
ber is stabilized in order to maintain the sta-
bilized condition and may include improv-
ing or resolving the member’s condition.

(1) The MCO/SE shall ensure that
there is no clinically significant delay
caused by the [M&Os+5E>s] MCO/SE’s uti-
lization control measures. Prior authoriza-
tion is not required for emergency services
in or out of the MCO/SE network, and all
emergency services shall be reimbursed at
[feastat]| the medicaid fee-for-service rate.
The MCO/SE shall not retroactively deny a
claim for an emergency screening examina-
tion because the condition, which appeared
to be an emergency medical or behavioral
health condition under the prudent lay per-
son standard, turned out to be non-emer-
gency in nature.

(2) The MCO/SE shall ensure that
the member has the right to use any hospital
or other licensed emergency setting for
emergency care, regardless of whether the
provider is contracted with the MCO/SE.

(3) The MCO/SE shall ensure that
members have access to the nearest appro-
priately designated trauma center according
to established EMS triage and transporta-
tion protocols.

C. Primary care provider
availability: The MCO shall [ensure-theat]
follow a process that ensures a sufficient
number of primary care providers are avail-
able to members to allow the members a
reasonable choice among providers.

(1) The MCO shall have at least
one primary care provider available per
1,500 members and no more than 1,500
members assigned to a single provider
unless approved by HSD.

(2) The minimum number of pri-
mary care providers from which to choose
and the distances to those providers shall
vary by county based on whether the coun-
ty is urban, rural or frontier. Urban counties
are: Bernalillo, Los Alamos, Santa Fe and
Dona Ana. Frontier counties are: Catron,
Harding, DeBaca, Union, Guadalupe,
Hidalgo, Socorro, Mora, Sierra, Lincoln,
Torrance, Colfax, Quay, San Miguel and
Cibola. Rural counties are those that are not
urban or frontier. The standards are as fol-
lows:

(a) 90% of urban residents shall
travel no farther than 30 miles;
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(b) 90% of rural residents shall
travel no farther than 45 miles; and

(c) 90% of frontier residents shall
travel no farther than 60 miles.

D. Pharmacy provider
availability: The MCO shall ensure that a
sufficient number of pharmacy providers
are available to members. The MCO shall
ensure that pharmacy services meet geo-
graphic access standards based on the mem-
ber’s county of residence. The access stan-
dards are as follows:

(1) 90% of urban residents shall
travel no farther than 30 miles;

(2) 90% of rural residents shall
travel no farther than 45 miles; and

(3) 90% of frontier residents shall
travel no farther than 60 miles.

E. Access to health care
services: The MCO shall ensure that there
are a sufficient number of PCPs and dentists
available to members to allow members a
reasonable choice. The SE shall ensure that
there are a sufficient number of behavioral
health providers, based on the least restric-
tive, medically necessary needs of its mem-
bers, available statewide to members to
allow members a reasonable choice.

(1) The MCO shall report to HSD
all provider groups, health centers and indi-
vidual physician practices and sites in their
network that are not accepting new medi-
caid members. The SE shall report to HSD
all individual providers, provider groups,
provider agencies or facilities and corre-
sponding sites in its network that are not
accepting new medicaid members.

(2) (MCO only) For routine,
asymptomatic, member-initiated, outpatient
appointments for primary medical care, the
request-to-appointment time shall be no
more than 30 days, unless the member
requests a later time. [MEO-enl:-]

(3) MCO _only) For routine

asymptomatic member-initiated dental
appointments, the request to appointment
time shall be consistent with community
norms for dental appointments. [McO

only]

(4) (MCO only) For routine,
symptomatic, member-initiated, outpatient
appointments for nonurgent primary med-
ical and dental care, the request-to-appoint-
ment time shall be no more than 14 days,
unless the member requests a later time.
[MEO-onty)-]

(5) (SE only) For nonurgent
behavioral health care, the request-to-
appointment time shall be no more than 14
days, unless the member requests a later
time. [(SE-enbp-]

(6) MCO/SE) Primary medical,
dental and behavioral health care outpatient
appointments for urgent conditions shall be
available within 24 hours. [MEOSE)]

(7) (MCO only) For specialty

outpatient referral and consultation appoint-
ments, excluding behavioral health, which
is addressed in (5) above, the request-to-
appointment time shall generally be consis-
tent with the clinical urgency, but no more
than 21 days, unless the member requests a
later time. [MEO-enty:-]

(8) (MCO only) For routine out-

patient diagnostic laboratory, diagnostic
imaging and other testing appointments, the
request-to-appointment time shall be con-
sistent with the clinical urgency, but no
more than 14 days, unless the member
requests a later time. [MEOASEY]

(9) MCO only) For outpatient
diagnostic laboratory, diagnostic imaging
and other testing, if a “walk-in” rather than
an appointment system is used, the member
wait time shall be consistent with severity
of the clinical need. [MEOSE)]

(10) (MCO only) For urgent out-

patient diagnostic laboratory, diagnostic
imaging and other testing, appointment
availability shall be consistent with the clin-
ical urgency, but no longer than 48 hours.
[EMEOREY]

(11) (MCO/SE) The in-person
prescription fill time (ready for pickup)
shall be no longer than 40 minutes. A pre-
scription phoned in by a practitioner shall
be filled within 90 minutes. [MEOSE)-]

(12) (MCO/SE) The timing of
scheduled follow-up outpatient visits with
practitioners shall be consistent with the
clinical need. [MEOSEY]

(13) The MCO/SE shall ensure
that a medically necessary pharmaceutical
agent is provided in a clinically timely man-
ner.

(14) The [MECO-s/SEs]
MCO/SE’s preferred drug list (PDL) shall
follow HSD guidelines in Subsection O of
8.305.7.11 NMAC, Services Included in the
Salud!  Benefit Package, Pharmacy
Services.

(15) The MCO shall approve or
deny a request for new durable medical
equipment (DME) or for repairs to existing
DME owned or rented by the member with-
in seven working days of the request date.

(a) All new customized or made-
to-measure DME or customized modifica-
tions to existing DME owned or rented by
the member shall be delivered to the mem-
ber within 150 days of the request date.

(b) All standard DME shall be
delivered within 24 hours of the request, if
needed on an urgent basis.

(c) All standard DME not needed
on an urgent basis shall be delivered within
a time frame consistent with clinical need.

(d) All DME repairs or non-cus-
tomized modifications shall be delivered
within 60 days of the request date.

(e) The MCO shall have an emer-
gency response plan for non-customized

DME needed on an emergent basis.

(16) The MCO shall approve or
deny a request for prescribed medical sup-
plies within seven working days of the
request date. The MCO shall ensure that:

(a) members can access pre-
scribed medical supplies within 24 hours
when needed on an urgent basis;

(b) members can access routine
medical supplies within a time frame con-
sistent with the clinical need;

(c) subject to any requirements to
procure a physician’s order to provide sup-
plies to the member, members utilizing
medical supplies on an ongoing basis shall
submit to the MCO lists of needed supplies
monthly; and the MCO or its subcontractor
shall contact the member if the requested
supplies cannot be delivered in the time
frame expected and make other delivery
arrangements consistent with clinical need.

&%) (17) The [McOSE] MCO
shall ensure that members and members’
families receive proper instruction on the
use of DME and medical supplies provided
by the MCO/SE or its subcontractor.

F. Access to transporta-
tion services: The MCO shall provide the
transportation benefit for medically neces-
sary physical and behavioral health. The
MCO shall coordinate behavioral health
transportation services with the SE, and the
SE shall coordinate transportation services
with the member’s respective MCO. The
MCO shall have sufficient transportation
providers available to meet the needs of
members, including an appropriate number
of handivans available for members who are
wheelchair or ventilator dependant or have
other equipment needs. The MCO shall
develop and implement policies and proce-
dures to ensure that:

(1) transportation arranged is
appropriate for the member’s clinical condi-
tion;

(2) the history of services is avail-
able at the time services are requested to
expedite appropriate arrangements;

(3) CPR-certified drivers are
available to transport members consistent
with clinical need;

(4) the transportation type is clin-
ically appropriate, including access to non-
emergency ground ambulance carriers;

(5) members can access and
receive authorization for medically neces-
sary transportation services under certain
unusual circumstances without advance
notification; and

(6) minors are accompanied by a
parent or legal guardian as indicated to pro-
vide safe transportation.
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G Use of technology:
The MCOY/SE is encouraged to use state-of-
the-art technology, such as telemedicine, to
ensure access and availability of services
statewide.
[8.305.8.18 NMAC - Rp 8 NMAC
4MAD.606.7.9, 7-1-01; A, 7-1-04; A, 7-1-
05; A, 7-1-07]

8.305.8.19 DELEGATION:
Delegation is a process whereby an
MCOY/SE gives another entity the authority
to perform certain functions on its behalf.
The MCO/SE is fully accountable for all
[detegated] predelegation and delegation
activities and decisions made.  The
MCOY/SE shall document its oversight of the
delegated activity. The SE may assign,
transfer, or delegate to [the—stb-eentraetaat
fewel] a subcontractor key management
functions including, but not limited to, care
coordination and universal credentialing
with the explicit written approval of HSD
and the collaborative [end-as—t-eapphes—te
the-state-eoverage-insuranee-prografs; | with
the written approval of the MCO.

A. A mutually agreed upon
document between MCO/SE and the dele-
gated entity shall describe:

(1) the responsibilities of the
MCOY/SE and the entity to which the activi-
ty is delegated;

(2) the delegated activity;

(3) the frequency and method of
reporting to the MCO/SE;

(4) the process by which the
MCO/SE evaluates the delegated entity’s
performance; and

(5) the remedies up to, and
including, revocation of the delegation,
available to the MCO/SE if the delegated
entity does not fulfill its obligations.

B. The MCO/SE
document evidence that the MCO/SE:

(1) evaluated the delegated enti-
ty’s capacity to perform the delegated activ-
ities prior to delegation;

(2) evaluates regular reports and
proactively identifies opportunities for
improvement; and

(3) evaluates at least semi-annual-
ly the delegated entity’s activities in accor-
dance with the [ME&Os/SEs] MCO/SE’s
expectations and HSD’s standards.
[8.305.8.19 NMAC - N, 7-1-01; A, 7-1-04;
A, 7-1-05; A, 7-1-07]

shall

NEW MEXICO HUMAN

SERVICES DEPARTMENT
MEDICAL ASSISTANCE DIVISION

This is an amendment to 8.305.9 NMAC,
Sections 9 through 12 which will be effec-
tive on July 1, 2007. The Medical
Assistance Division amended the sections
to clarify existing policy and to update

physical health screening requirements.

8.305.9.9
OF SERVICES:
A. The MCO/SE shall
develop and implement policies and proce-
dures to ensure access to care coordination
for individuals with special health care
needs (ISHCN) as defined in 8.305.15.9
NMAC. Care coordination is defined as a
service to assist members with special
health care needs, on an as needed basis. It
is member-centered, family-focused when
appropriate, culturally competent and
strength-based. Care coordination can help
to ensure that the physical and behavioral
health needs of the medicaid population are
identified and services are provided and
coordinated with all service providers, indi-
vidual members and family, if appropriate,
and authorized by the member. Care coor-
dination operates within the MCO/SE with
a dedicated care coordination staft function-
ing independently, but is structurally linked
to the other MCO/SE systems, such as qual-
ity assurance, member services and griev-
ances. Care coordination is not “gate keep-
ing” or “utilization management”. Clinical
decisions shall be based on the medically
necessary covered services and not fiscal
considerations. If both physical and behav-
ioral health conditions exist, the primary
care coordination responsibility lies with
the condition that is most acute. The
MCO/SE responsible for the care of the
most acute condition shall be primary lead
on care coordination activities with neces-
sary assistance and collaboration from both
entities. Care shall be coordinated between
both physical health MCO staff and behav-
ioral health SE staff. The MCO/SE shall

[ase—the—foHowine—primery—elements—for

COORDINATION

[ ..
E. E Pt .
e . T vony cees:

A] (3) ensure appropriate coor-
dination between physical and behavioral
health services and non-managed care serv-
ices; and, in the case of the SE, also coordi-
nate care among other applicable agencies
in the collaborative;

(=] 4 [eeefd-l-n&te*t-h—éeﬂg-

previders| coordinate the needs and identify
the status of co-managed cases with either
the MCO physical health care coordinator
or the SE behavioral health care coordina-
tor;

[3] (5 monitor progress of
members to ensure that medically necessary

services are received, to assist in resolving
identified problems, and to prevent duplica-
tion of services;

[69] (6) [be-respensible-fortinie
. 0. .

when—heeded;—H—a—toeal—ecommunity—ease
meneseris-pot-avadable] (SE ONLY) coor-
dinate the provision of necessary services
and actively assist members in obtaining
such services when a local community case
manager is not available;

[ (7) [ensure—aeeess—to—eare
ISHEN-asrequired-by—federalregulations|
(SE ONLY) develop a member’s individual

plan of care (care coordination plan) with
involvement from the member and fami-
ly/guardian (as appropriate) based on a
comprehensive assessment of the goals,
capabilities and the behavioral health serv-
ice needs of the member and with consider-
ation of the needs and goals of the family (if
appropriate); provide for an evaluation
process of the plan that measures the mem-

eare—eoordination| conduct the following
system processes for care coordination:

ber’s response to care and ensures revision

(1) identify proactively the eligi-
ble populations;

(2) identify proactively the needs
of the eligible population;

(3) provide a designated person to
be primarily responsible for coordinating
the health services furnished to a specific
member and to serve as the single point of
contact for the member; and

(4) ensure access to care coordi-
nation for all medicaid eligible ISHCN, as
required by federal regulations.

B. The care coordinator
shall be responsible for the following activ-
ities:

[9] (1) communicate to the
member the care coordinator’s name and
how to contact [kimes] this person;

[3] (2) ensure and coordinate
access to a qualified provider who is
responsible for developing and implement-
ing a comprehensive treatment plan as per
applicable provider regulations;

of the plan as needed;

(2] (8) (MCO ONLY) ensure
the development of a member’s individual
plan of care, based on a comprehensive
assessment of the goals, [eapeeities| capa-
bilities and medical condition of the mem-
ber [and-the] and with consideration of the
needs and goals of the family; provide for
an evaluation process that measures the
member’s response to care and ensures revi-
sion of the plan as needed;

[233] (9) [ensure] involve the
member and family [shel-be—wvelved| in
the development of the plan of care, as
appropriate; a member or family shall have
the right to refuse care coordination or case
management, that will be documented in the
care coordination file; and

[(4B] (10) ensure that [aH
eare| all necessary information is shared
with key providers with the member’s writ-
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ten permission or documented verbal per-
mission; this information sharing is
required to ensure optimum care and com-
munication between primary care and
behavioral health care, as well as among
involved behavioral health providers and
across other service providing systems

[Hrvelred—with-providings—services—to—ned-
eatd-members].
[B-]C. For clarification pur-

poses, activities provided through care
coordination at the MCO/SE level differ
from case management activities provided
as part of the [sbespeeifie] targeted case
management programs included in the med-
icaid benefit package. These [si%] external
case management programs shall continue
to be important service components deliv-
ered as a portion of the medicaid benefit
package. The case management programs
are defined in 8.326.2 NMAC through
8.326.6 NMAC and 8.320.5 NMAC
[8.305.9.9 NMAC - Rp 8.305.9.9 NMAC,
7-1-04; A, 7-1-05; A, 7-1-07]

8.305.9.10 COORDINATION
OF PHYSICAL AND BEHAVIORAL
HEALTH SERVICES BENEFITS:

A. Coordination of phys-
ical and behavioral health services:
Physical and behavioral health services
shall be provided through a clinically coor-
dinated system between the MCO and SE.
The MCO and SE shall coordinate a mem-
ber’s care with one another, if the member
has both physical and behavioral health
needs. Both physical and behavioral health
care providers would benefit from having
access to relevant medical records of mutu-
ally-served members to ensure the maxi-
mum benefit of services to the member.
[Coordinationbetweenthe-MEO-and-the-SE
shell require-coordinated-and-cotaberative]
The MCO and the SE shall develop and
share policies and procedures to ensure
effective care coordination across systems
as authorized by the member. Both con-
tractors shall be responsible for monitoring
the effectiveness of referrals and coordinat-
ing with multiple providers and for the
process of information sharing between the
physical and behavioral health care
providers. The MCO/SE shall have defined
processes for coordinating complex physi-
cal and behavioral health cases, which
include participation of its medical direc-
tors. Confidentiality and HIPAA regula-
tions apply during this coordination
process.

B. Coordination mecha-
nisms: The MCOY/SE shall work proactive-
ly to achieve appropriate coordination
between physical and behavioral health
services by implementing complimentary
policies and procedures for the coordination
of services. The MCO/SE shall implement

policies and procedures that maximize care
coordination to access medicaid services
external to the MCO’s program, such as [the
SE] home and community-based waiver
programs, the medicaid school-based serv-
ices (MSBS) program and the children’s
medical services (CMS). The MCO/SE
shall have procedures that ensure PCPs con-
sistently receive communication, with the
member’s written consent, regarding
[petient] member status and follow-up care
by a specialist provider. The MCO/SE shall
provide comprehensive education to its
provider networks regarding HIPAA com-
pliant protocols for sharing information
between physical health, behavioral health
and other providers.

C. Referrals for behav-
ioral health services: The MCO shall edu-
cate and assist the PCPs regarding proper
procedures for making appropriate referrals
for behavioral health consultation and treat-
ment through the SE.

D. Referrals for physical
health services: The SE shall educate and
assist the behavioral health providers
regarding proper procedures for making
appropriate referrals for physical health
consultation and treatment when accessing
needed physical health services. The SE
shall coordinate care with primary care
providers, with the member’s written con-
sent.

E. Referral policies and
procedures: [FheMCO/SE—shalimple-
1 i l

are-external-to-the MCO/SE-program:| The
[MEOs/SE] MCO/SE shall offer statewide
trainings to all providers regarding its spe-
cific referral policies and procedures. The
[MEeOsSE] MCO/SE referral policies and
procedures shall also be provided in
provider manuals distributed to all contract-
ed providers. The MCO/SE shall develop
and implement policies and procedures that
encourage PCPs to refer members to the SE
for behavioral health services or directly to
behavioral health service providers in an
appropriate and timely manner, with the
member’s documented permission. A mem-
ber may access behavioral health services
through direct contact with the SE[-a+efer-
rel—from—his—er—her—MEO;] or by going
directly to a behavioral health provider. A
written report [efthe-euteome-of-anyrefer
#at] of the behavioral health service contain-
ing sufficient information to coordinate the
member’s care shall be forwarded to the
PCP by the behavioral health provider with
the member’s written consent with over-
sight from the SE within 7 calendar days
after screening and evaluation.

F. Indicators for PCP
referral to behavioral health services:

The following are common indicators for a
referral to the SE for behavioral health serv-
ices or for a referral directly to a behavioral
health provider by a PCP:

(1) suicidal/homicidal ideation or
behavior;

(2) at-risk of hospitalization due
to a behavioral health condition;

(3) children or adolescents at
imminent risk of out-of-home placement in
a psychiatric acute care hospital, residential
treatment facility, or treatment foster care
placement;

(4) trauma victims including pos-
sible abused or neglected members;

(5) serious threat of physical or
sexual abuse or risk to life or health due to
impaired mental status and judgment, men-
tal retardation, or other developmental dis-
abilities;

(6) request by member, parent or
legal guardian of a minor for [behaviof]
behavioral health services;

(7) clinical status that suggests
the need for behavioral health services;

(8) identified psychosocial stres-
sors and precipitants;

(9) treatment compliance compli-
cated by behavioral characteristics;

(10) behavioral, psychiatric
[endile¥] or substance abuse factors influ-
encing a medical condition;

(11) victims or perpetrators of
abuse and neglect;

(12) non-medical management of
substance abuse;

(13) follow-up to medical detoxi-
fication;

(14) an initial PCP contact or rou-
tine physical examination indicates a sub-
stance abuse or mental health problem;

(15) a prenatal visit indicates a
substance abuse or mental health problem;

(16) positive response to ques-
tions indicates substance abuse, observation
of clinical indicators or laboratory values
that indicate substance abuse;

(17) a pattern of inappropriate use
of medical, surgical, trauma, urgent care or
emergency room services that could be
related to substance abuse or other behav-
ioral health conditions; and

(18) the persistence of serious
functional impairment.

G Referrals for physical
health or behavioral health consultation
and treatment: The SE shall educate and
assist behavioral health providers to make
appropriate referrals for physical health
consultation and treatment to the medicaid
member’s PCP [andter] or MCO as author-
ized by the member. The MCO shall edu-
cate and assist the physical health providers
to make appropriate referrals for behavioral
health consultation and treatment.

H. Independent access:
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The [ME&Os/SE] MCO/SE shall develop
and implement policies and procedures that
allow members access to behavioral health
services through the SE directly and without
referral from the PCP. These policies and
procedures shall require timely access to
behavioral health services.

L Behavioral health
plan [ef—eare]: The behavioral health
provider designated as the “clinical home”
shall take responsibility for developing and
implementing the member’s behavioral
health treatment plan [efeare] in coordina-
tion with the member, parent or legal
guardian and other providers, when clinical-
ly indicated. With the member’s document-
ed permission, multiple behavioral health
providers shall coordinate their treatment
plans and progress information to provide
optimum care for the member. [SE—eare
eeordinaters—and| Community case man-
agers shall be responsible for monitoring
the [eeerdination—of—the—plan—-ofeare and
nfermeation-sharineformembers| treatment
plan and coordinating treatment team meet-
ings for members receiving behavioral
health care from multiple providers.

J. On-going reporting:

(1) [With—the—members—doet-
rented—permissionrs—the] The SE shall
require that a behavioral health provider
[sheH] must keep the member’s PCP
informed, with the member’s written con-
sent, of the following:

(a) drug therapy;

(b) laboratory and radiology

results;

(c) sentinel events such as hospi-
talization, emergencies, and incarceration;

(d) discharge from a psychiatric
hospital, residential treatment services,
treatment foster care placement or from
other behavioral health services; and

(e) all transitions in level of care.

(2) [Whth—the—members—doeu-
SE-and] The MCO shall require that a PCP
must keep the member’s behavioral health
provider informed, with the member’s writ-
ten consent, of the following:

(a) drug therapy;

(b) laboratory and radiology

results;

(c) medical consultations; and

(d) sentinel events such as hospi-
talization and emergencies.

K. Psychiatric consulta-
tion: The PCP[=SE] and all behavioral
health providers are encouraged to obtain
consultations and assistance with psy-
chopharmacotherapy and diagnostic evalua-
tions from an SE contracted psychiatrist or
other behavioral health specialist with pre-
scribing authority, when clinically appropri-
ate.

[8.305.9.10 NMAC - Rp 8.305.9.10
NMAC, 7-1-04; A, 7-1-05; A, 7-1-07]

8.305.9.11 COORDINATION
WITH WAIVER PROGRAMS: [Fhere

are-four-home-and-community-based-med-

eare-eoordination. | The MCO/SE shall have
policies and procedures governing coordi-
nation of services with home and communi-
ty-based medicaid waiver programs to
assist with complex care coordination. The
MCO/SE shall coordinate care with the
member’s waiver case manager to ensure
that medical information is shared, follow-
ing HIPAA guidelines, and that medically
necessary services are provided and are not
duplicated. HSD shall monitor utilization
of services by waiver recipients to ensure
that the MCO/SE provides to members who
are waiver participants all benefits included
in the medicaid benefit package.
[8.305.9.11 NMAC - Rp 8.305.9.11
NMAC, 7-1-04; A, 7-1-05; A, 7-1-07]

8.305.9.12 COORDINATION
OF SERVICES WITH CHILDREN,
YOUTH AND FAMILIES DEPART-
MENT (CYFD) AND AGING AND
LONG TERM SERVICES DEPART-
MENT (ALTSD): The MCO/SE shall have
policies and procedures governing coordi-
nation of services with the CYFD protective
services division (PSD) and juvenile justice
division (JJD). If the member is receiving
case management services through CYFD,
the primary responsibility for the case man-
agement function remains with CYFD, and
the MCO/SE shall assist with care coordi-
nation. Care coordination shall ensure that
members receive medically necessary serv-
ices, including behavioral health services
through the SE, regardless of the member’s
custody status. If child protective services
(CPS)[;5] or juvenile justice division (JJD)
[er-adultprotectiveservieesHAPRS)| has an
open case on a member, the CYFD social
worker assigned to the case shall be
involved in the assessment and treatment
plan, including decisions regarding the pro-
vision of services for the member. The
MCO/SE shall have policies and procedures
governing coordination of services with
ALTSD’s adult protective services. The
MCO/SE shall ensure that any APS worker
actively involved in an individual’s life is
included in care coordination. The

MCO/SE shall assist CYFD and ALTSD
staff in identifying access to all medically
necessary services identified in the care
coordination plan. The MCO/SE shall des-
ignate a single contact point within the
MCO/SE for care coordination purposes.

A. Children’s Code com-
pliance: The MCO/SE policies and proce-
dures shall comply with the current New
Mexico Children’s Code.

B. Adult Protective
Services Act compliance: The MCO/ SE’s
policies and procedures shall comply with
New Mexico Statutes, Chapter 27, Section 7
(27-7-14 through 27-7-31), the “Adult
Protective Services Act.”
[8.305.9.12 NMAC - Rp 8.305.9.12
NMAC, 7-1-04; A, 7-1-05; A, 7-1-07]

NEW MEXICO HUMAN

SERVICES DEPARTMENT
MEDICAL ASSISTANCE DIVISION

This is an amendment to 8.305.11 NMAC,
Section 9 which will be effective on July 1,
2007. The Medical Assistance Division
amended the section to clarify existing pol-
icy and to update physical health screening
requirements.

8.305.11.9 REIMBURSEMENT
FOR MANAGED CARE:
A. Payment for services:

HSD shall make actuarially sound pay-
ments under capitated risk contracts to the
designated [MEOs/SE] MCO/SE. Rates
negotiated between HSD and the MCO/SE
are considered confidential. Rates shall be
appropriate for the medicaid populations to
be covered and the services to be furnished
under the contract. The MCO/SE shall be
responsible for the provision of services for
members during the month of capitation.
Medicaid members shall not be liable for
debts incurred by an MCO/SE under the
MCO’s or SE’s managed care contract for
providing health care to medicaid members.
This shall include, but not be limited to:

(1) the MCO’s/SE’s debts in the
event of the MCO’s/SE’s insolvency;

(2) [eevered] services provided to
the member, that are not included in the
medicaid benefit package and for which
HSD does not pay the MCO/SE, e.g.,
enhanced services;

(3) when [HSB-ef] the MCO/SE
does not pay the health care provider that
furnishes the services under contractual,
referral, or other arrangement;

(4) payments for covered services
furnished under contract, referral, or other
arrangement to the extent that those pay-
ments are in excess of the amount that the
member would owe if the MCO/SE provid-
ed the service directly; and

(5) if an MCO/SE member loses
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eligibility for any reason and is reinstated as | of the contract, sanctions or financial penal- D. Rate setting:

eligible by HSD before the end of the
month, the MCO/SE shall accept a retro
capitation payment for that month of eligi-
bility and assume financial responsibility
for all medically necessary covered benefit
services supplied to the member.

B. Capitation disburse-
ment requirements: HSD shall pay a cap-
itated amount to the MCO/SE for the provi-
sion of the managed care benefit package at
specified rates. The monthly rate is based
on actuarially sound capitation rate cells.
The MCO/SE shall accept the capitation
rate paid each month by HSD as payment in
full for all services to be provided pursuant
to the agreement, including all administra-
tive costs associated therewith. [A—waiai-

erty-of-the- MCO/SE-] HSD/MAD will cal-

culate or verify the MCO/SE’s income at

the end of the state fiscal year to determine
if the extent was expended on the services

required under the contract utilizing report-
ed information and the department of insur-

ance reports. Administrative costs, to be no
higher than the allowable percent, including
all MCO/SE-delegated entities (if applica-
ble). and other financial information will be
monitored. The MCO/SE does not have the
option of deleting benefits from the medi-
caid defined benefit package. Should the

MCO/SE not meet the required administra-
tive or direct services costs within the terms

ties may be imposed.

C. Payment time frames:
Clean claims as defined in Subsection L of
8.305.1.7 NMAC, Clean Claim, shall be
paid by the MCOY/SE to contracted and non-
contracted providers according to the fol-
lowing timeframe: 90% within 30 days of
the date of receipt and 99% within 90 days
of the date of receipt, as required by federal
guidelines in the Code of Federal
Regulations, Section 42 CFR 447.45. The
date of receipt is the date the MCO/SE first
receives the claim[;—as—indieated—by—the
MEO s/SE s—date—stamp—on—the—elatin-|
either manually or electronically. The
MCO/SE is required to date stamp all
claims on the date of receipt. The date of
payment is the date of the check or other
form of payment. An exception to this rule
may be made if the MCO/SE and its
providers, by mutual agreement, establish
an alternative payment schedule [+hewew—
es]. However, any such alternative pay-
ment schedule shall first be incorporated
into the contract between HSD and the
MCO/SE. The MCO/SE shall [presmpty
pey] be financially responsible for paying
all claims for all covered emergency and
post-stabilization services that are furnished
by non-contracted providers, at no more
than the fee-for-service rate, including med-
ically or clinically necessary testing to
determine if a physical or behavioral health
emergency exists.

(1) An MCO/SE shall pay con-
tracted and noncontracted providers interest
on the MCO’s/SE’s liability at the rate of 1
1/2 % per month on the amount of a clean
claim (based upon the current medicaid fee
schedule) submitted by the participating
provider and not paid within 30 days of the
date of receipt of an electronic claim and 45
days of receipt of a manual claim. Interest

shall accrue from the 315t day for electron-

ic claims and from the 46th day for manual
claims. The MCO/SE shall be required to
report the number of claims and the amount
of interest paid, on a timeframe determined
by HSD/MAD.

(2) No contract between the
MCOY/SE and a participating provider shall
include a clause that has the effect of reliev-
ing either party of liability for its actions or
inactions.

(3) If the MCO/SE is unable to
determine liability for, or refuses to pay, a
claim of a participating provider within the
times specified above, the MCO/SE shall
make a good-faith effort to notify the par-
ticipating provider by fax, electronic or
other written communication within 30
days of receipt of the claim, stating specific
reasons why it is not liable for the claim or
request specific information necessary to
determine liability for the claim.

Capitation rates paid by HSD to the
MCOY/SE for the provision of the managed
care medicaid benefit package shall be cal-
culated through actuarial analysis, be actu-
arially sound and meet the standards set by
42 CFR 438.6(c).

E. Payment on risk
basis: The MCO/SE is at risk of incurring
losses if its costs of providing the managed
care medicaid benefit package exceed its
capitation payment. HSD shall not provide
retroactive payment adjustments to the
MCOY/SE to reflect the actual cost of servic-
es furnished by the MCO/SE.

F. Change in capitation
rates: HSD shall review the capitation
rates 12 months from the effective date of
the contract and annually thereafter. HSD
may adjust the capitation rates based on fac-
tors such as the following: changes in the
scope of work; CMS requiring a modifica-
tion of the state’s waiver; if new or amend-
ed federal or state laws or regulations are
implemented; inflation; or if significant
changes in the demographic characteristics
of the member population occur.

G Solvency require-
ments and risk protections: An MCO/SE
that contracts with HSD to provide medi-
caid physical or behavioral health services
shall comply with, and be subject to, all
applicable state and federal laws and regu-
lations, including solvency and risk stan-
dards. In addition to requirements imposed
by state and federal law, the MCO/SE shall
be required to meet specific medicaid finan-
cial requirements and to provide to HSD the
information and records necessary to deter-
mine the MCO’s/SE’s financial condition.
Requests for information and records shall
be delivered to HSD, at no cost to HSD, in
a reasonable time after the date of request or
as specified in the contract.

(1) Reinsurance: An [MCOSE]
MCO participating in medicaid managed
care shall purchase reinsurance at a mini-
mum of one million dollars ($1,000,000.00)
in reinsurance protection against financial
loss due to outlier (catastrophic) cases. The
[ME64SE] _MCO shall document for HSD
that reinsurance is in effect through the term
of the contract and that the amount of rein-
surance is sufficient to cover probable out-
lier cases or overall member utilization at an
amount greater than expected. Pursuant to
42 CFR 438.6(¢e)(5), contract provisions for
reinsurance, stop-loss limits, or other risk
sharing methodologies shall be computed
on an actuarially sound basis.

(2) Third party liability (TPL):
By federal law medicaid is the payer of last
resort. The MCO/SE shall be responsible
for identifying a member’s third party cov-
erage and coordinating of benefits with
third parties. The MCO/SE shall inform
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HSD when a member has other health care
insurance coverage. The MCO shall have
the sole right of subrogration, for twelve
(12) months, from when the MCO incurred
the cost on behalf of the members, to initi-
ate recovery or to attempt to recover any
third-party resources available to medicaid
members and shall make records pertaining
to third party collections (TPL) for mem-
bers available to HSD/MAD for audit and
review. If the MCO has not initiated recov-
ery or attempted to recover any third-party
resources available to medicaid members
within twelve (12) months, HSD will pur-
sue the member’s third party resources. The
MCOY/SE shall provide to HSD for audit and
review all records pertaining to TPL collec-
tions for members.

(3) Fidelity bond requirement:
The MCOY/SE shall maintain a fidelity bond
in the maximum amount specified under the
Insurance Code.

(4) Net worth requirement: The
MCOY/SE shall comply with the net worth
requirements of the Insurance Code.

(5) Solvency cash reserve
requirement: The MCO/SE shall have suf-
ficient reserve funds available to ensure that
the provision of services to medicaid mem-
bers is not at risk in the event of MCO/SE
insolvency.

(6) Per enrollee cash reserve:
The MCOY/SE shall maintain three (3) per-
cent of the monthly capitation payments per
member with an independent trustee during
each month of the first year of the agree-
ment [+—previded—hewever—that——this
acreement—replaces—or—extends—a—previous

sent]. HSD shall adjust this cash reserve
requirement annually, or as needed, based
on the number of the MCO’s/SE’s members
and shall notify the MCO/SE of the cash
reserve requirement. Each MCO/SE shall
maintain its own cash reserve account. This
account may be accessed solely for payment
for services to the MCO’s/SE’s members in
the event that the MCO/SE becomes insol-
vent. Money in the reserve account remains
the property of the MCO/SE, and any inter-
est earned (even if retained in the account)
shall be the property of the MCO/SE.

H. Inspection and audit
for solvency requirements: The MCO/SE
shall meet all requirements for state licen-
sure with respect to inspection and auditing
of financial records. The MCO/SE shall
[eeoperate—with—HSD—er—its—destgnee—to|
provide to HSD or its designee all financial
records required by HSD. HSD, or [thei]
its designees may inspect and audit the
MCO’s/SE’s financial records at least annu-

ally [ererefrequenthy—if-deemed-neces—

sery| or at HSD discretion.

L Special payment
requirements: This section lists special
payment requirements by provider type.

(1) Reimbursement for FQHCs:
Under federal law, FQHCs shall be reim-
bursed at 100% of reasonable cost under a
medicaid fee-for-service or managed care
program. The FQHC may waive its right to
100% of reasonable cost and elect to receive
a rate negotiated with the MCO/SE. HSD
shall provide a discounted wrap-around
payment to FQHCs that have waived a right
to 100% reimbursement of reasonable cost
from the MCO/SE.

2) Reimbursement for
providers furnishing care to Native
Americans: If an Indian health service
(IHS) or tribal 638 provider delivers servic-
es to an MCO/SE member who is Native
American, the MCO/SE shall reimburse the
provider at the rate [ewrrently| established
by the office of management and budget
(OMB) for specified services for the IHS
facilities, or the medicaid fee-for-service
rate for all other services or at a fee negoti-
ated between the provider and the MCO/SE.

(3) Reimbursement for family
planning services: The MCOs shall reim-
burse out-of-network family planning
providers for services provided to MCO
members at a rate at least equal to the med-
icaid fee-for-service rate for the provider

type.

(4) Reimbursement for women
in the third trimester of pregnancy: If a
woman in the third trimester of pregnancy
at the time of her enrollment in managed
care has an established relationship with an
obstetrical provider and desires to continue
that relationship and the provider is not con-
tracted with the MCO, the MCO shall reim-
burse the out-of-network provider for care
directly related to the pregnancy, including
delivery and a six-week post-partum visit.

(5) Reimbursement for mem-
bers who disenroll while hospitalized: If
a medicaid member is hospitalized at the
time of disenrollment, the organization
MCO/SE or FFS exempt, which was origi-
nally responsible for the hospital impatient
placement, shall remain financially respon-
sible for payment of all covered inpatient
facility and professional services from the
date of admission to the date of discharge,
or upon transfer to a lower level of care.
Upon discharge, the member will then
become the financial responsibility of the
organization receiving capitation payments.

(6) Sanctions for noncompli-
ance: The department may impose sanc-
tions against an MCO/SE that fails to meet
the financial requirements specified in this
section or additional requirements specified
in the terms of the medicaid managed care
contract or federal medicaid law.

J. Recoupment pay-

ments: HSD shall [keve-the-diseretionto|
recoup payments for MCO members who
are incorrectly enrolled with more than one
MCO, including members categorized as
newborns or X5; payments made for
MCO/SE members who die prior to the
enrollment month for which payment was
made; [endter| or payments to the MCO/SE
for members whom HSD later determines
were not eligible for medicaid during the
enrollment month for which payment was
made. Any duplicate payment identified by
either the MCO/SE or HSD shall be
recouped upon identification. [HSD-peried-
) Poet .
the—MECO/SE:] In the event of an error,
which causes payment(s) to the MCO/SE to
be issued by HSD, [theMCO SE-sha-reir-

burse HSD-within-thirty-(30)-deys-ofsveitten
netiee-ofsueh-errer—for| HSD shall recoup
the full amount of the paymentf-—subjeet-te

acreement|. Interest shall accrue at the
statutory rate on any amounts not paid and
determined to be due after the thirtieth

(30th) day following the notice. Any
process that automates the recoupment pro-
cedures shall be discussed in advance by
HSD and the MCO/SE and documented in
writing, prior to implementation of the new
automated recoupment process. The
MCO/SE has the right to dispute any
recoupment [regwest] action in accordance
with [Astiele—5—~BISRPUFES)] contractual

provisions.
K. HSD shall pay interest

at 9% per annum on any capitation payment
due to the MCO/SE that is more than 30
days late. No interest or penalty shall
accrue for any other late payments or reim-
bursements.

L. HSD may initiate alter-
nate payment methodology for specified
program services or responsibilities.
[8.305.11.9 NMAC - Rp 8 NMAC
4 MAD.606.10, 7-1-01; A, 7-1-04; A,
71/05; A, 9-1-06; A, 7-1-07]

NEW MEXICO HUMAN

SERVICES DEPARTMENT
MEDICAL ASSISTANCE DIVISION

This is an amendment to 8.305.12 NMAC,
Sections 9 through 13 and 16 which will be
effective on July 1, 2007. The Medical
Assistance Division amended the sections
to clarify existing policy and to update
physical health screening requirements.
Section 9 will be repealed.

8.305.12.9 |GRHAANCE—SYS-
HMe
A Fhre—MCOSE—shal
. . ;

old .
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[RESERVED]
[8.305.12.9 NMAC -
NMAC, 7-1-04; A, 7-1-05; Repealed, 7-1-
07]

Rp 8.305.12.9

8.305.12.10 GENERAL
REQUIREMENTS FOR GRIEVANCE
AND APPEALS:

A. The MCO/SE shall
have a grievance system in place for mem-
bers that includes a grievance process relat-
ed to dissatisfaction and an appeals process
related to an MCO/SE action, including the
opportunity to request an HSD fair hearing.

[A<] B. The MCO/SE shall
implement written policies and procedures
describing how the member may submit a
request for a grievance or an appeal with the
MCOY/SE or submit a request for a fair hear-
ing with HSD. The policy shall include a

description of how the MCO/SE resolves
the grievance or appeal.

[B-] C. The MCOY/SE shall pro-
vide to all service providers in the
[MEB2s/SEs] MCO/SE’s network a written
description of the [MEOs/SEs] MCO/SE’s
grievance and appeal process and how the
provider can submit a grievance [e#éter] or
appeal.

[&]D. The MCO/SE shall
have available reasonable assistance in
completing forms and taking other proce-
dural steps. This includes, but is not limit-
ed to, providing interpreter services and
toll-free numbers that have adequate
TTY/TTD and interpreter capability.

[B-]E. The MCO/SE shall
name a specific individual(s) designated as
the [MEOs/SEs] MCO/SE’s medicaid
member grievance or appeal coordinator
with the authority to administer the policies
and procedures for resolution of a grievance
[emeter] or an appeal, to review
patterns/trends in grievances [endter] or
appeals, and to initiate corrective action.

[E-]E.  The MCO/SE shall
ensure that the individuals who make deci-
sions on grievances [andter] or appeals are
not involved in any previous level of review
or decision-making. The MCO/SE shall
also ensure that health care professionals
with appropriate clinical expertise shall
make decisions for the following:

(1) an appeal of an MCO/SE
denial that is based on lack of medical
necessity;

(2) an MCO/SE denial that is
upheld in an expedited resolution;

(3) a grievance or appeal that
involves clinical issues.

[E]G  Upon enrollment, the
MCOY/SE shall provide members, at no cost,
with a member information sheet or hand-
book that provides information on how they
[endrer] or their representative(s) can file a
grievance [anéfef] or an appeal, and the res-
olution process. The member information
shall also advise members of their right to
file a request for an administrative hearing
with the HSD hearings bureau, upon notifi-
cation of an MCO/SE action, or concurrent
with [erfeHewinsanappesat]. subsequent to
or in lieu of an appeal of the MCO/SE
action. The information shall meet the stan-
dards specified in Paragraph (15) of
Subsection C of 8.305.8.15 NMAC.

[6]H. The MCO/SE shall
ensure that punitive or retaliatory action is
not taken against a member or a provider
that files a grievance [anetef] or an appeal,
or a provider that supports a member’s
grievance [andter] or appeal.

[8.305.12.10 NMAC - Rp 8.305.12.10 & 11
NMAC, 7-1-04; A, 7-1-05; A, 7-1-07]

8.305.12.11 GRIEVANCE: A

grievance is [a—srembers] an expression of
dissatisfaction about any matter or aspect of
the MCO/SE or its operation other than an
MCO/SE action.

A. A member may file a
grievance either orally or in writing with the
MCO/SE within 90 calendar days of the
date of the event causing the dissatisfaction
[eeenrred]. The legal guardian of the mem-
ber for a minor or an incapacitated adult, a
representative of the member as designated
in writing to the MCO/SE, and a provider
acting on behalf of the member and with the
member’s written consent, have the right to
file a grievance on behalf of the member.

B. Within five [€59] work-
ing days of receipt of the grievance, the
MCO/SE shall provide the grievant with
written notice that the grievance has been
received and the expected date of its resolu-
tion.

C. The investigation and
final MCO/SE resolution process for griev-
ances shall be completed within thirty (30)
calendar days of the date the grievance is
received by the MCO/SE and shall include
a resolution letter to the grievant.

D. The MCO/SE may
request an extension from HSD of up to
[forrteen4] 14 calendar days if the mem-
ber requests the extension, or the MCO/SE
demonstrates to HSD that there is need for
additional information, and the extension is
in the member’s interest. For any extension
not requested by the member, the MCO/SE
shall give the member written notice of the
reason for the extension within two [2}]
working days of the decision to extend the
timeframe.

E. Upon resolution of the
grievance, the MCO/SE shall mail a resolu-
tion letter to the member. The resolution let-
ter shall include, but not be limited to, the
following:

(1) all information considered in
investigating the grievance;

(2) findings and conclusions
based on the investigation; and

(3) the disposition of the griev-
ance.

[8.305.12.11 NMAC - Rp 8.305.12.9
NMAC, 7-1-04; A. 7-1-05; A, 7-1-07]

8.305.12.12 APPEALS: An appeal
is a request for review by the MCO/SE of an
MCOY/SE action.

A. An action is defined as:

(1) the denial or limited authori-
zation of a requested service, including the
type or level of service;

(2) the reduction, suspension, or
termination of a previously authorized serv-
ice;

(3) the denial, in whole or in part,
of payment for a service;

(4) the failure of the MCO/SE to
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provide services in a timely manner, as
defined by HSD; or

(5) the failure of the MCO/SE to
complete the authorization request in a
timely manner as defined in 42 CFR
438.408.

B. Notice of MCO/SE
action: The MCO/SE shall mail a notice of
action to the member [aréter] or provider
within 10 days of the date of the action
[exeeptfordentat] for previously authorized
services as permitted under 42 CFR
431.213 and 431.214 and within 14 days of
the action for newly requested services.
Denials of claims that may result in member
financial liability [whieh+eeuires] require
immediate notification. The notice shall
contain, but not be limited to, the following:

(1) the action the MCO/SE has
taken or intends to take;

(2) the reasons for the action;

(3) the member’s or the
provider’s right, as applicable, to file an
appeal of the MCO/SE action through the
MCO/SE;

(4) the member’s right to request
an HSD fair hearing and what the process
would be;

(5) the procedures for exercising
the rights specified,

(6) the circumstances under
which expedited resolution of an appeal is
available and how to request it;

(7) the member’s right to have
benefits continue pending resolution of an
appeal or fair hearing, how to request the
continuation of benefits, and the circum-
stances under which the member may be
required to pay the costs of continuing these
benefits.

C. A member may file an
appeal of an MCO/SE action within 90 cal-
endar days of receiving the [MEOs/SEs]
MCO/SE’s notice of action. The legal
guardian of the member for a minor or an
incapacitated adult, a representative of the
member as designated in writing to the
MCOY/SE, or a provider acting on behalf of
the member with the member’s written con-
sent, have the right to file an appeal of an
action on behalf of the member. The
MCOY/SE shall consider the member, repre-
sentative, or estate representative of a
deceased member as parties to the appeal.

D. The MCO/SE has [
#-39)] 30 calendar days from the date the
initial oral or written appeal is received by
the MCO/SE to resolve the appeal. The
MCO/SE shall appoint at least one person to
review the appeal who was not involved in
the initial decision and who is not the sub-
ordinate of any person involved in the initial
decision.

E. The MCO/SE shall
have a process in place that ensures that an
oral or written inquiry from a member seek-
ing to appeal an action is treated as an

appeal (to establish the earliest possible fil-
ing date for the appeal). An oral appeal
shall be followed by a written appeal within
10 calendar days that is signed by the mem-
ber. The MCO/SE shall use its best efforts
to assist members as needed with the writ-
ten appeal.

F. Within five [€53] work-
ing days of receipt of the appeal, the
MCO/SE shall provide the grievant with
written notice that the appeal has been
received and the expected date of its resolu-
tion. The MCO/SE shall confirm in writing
receipt of oral appeals, unless the member
or the provider requests an expedited reso-
lution.

G The MCO/SE may
extend the 30-day timeframe by 14 calendar
days if the member requests the extension,
or the MCO/SE demonstrates to HSD that
there is need for additional information, and
the extension is in the member’s interest.
For any extension not requested by the
member, the MCO/SE shall give the mem-
ber written notice of the extension and the
reason for the extension within two [&)]
working days of the decision to extend the
timeframe.

H. The MCO/SE shall pro-
vide the member [andtef] or the member’s
representative a reasonable opportunity to
present evidence of the facts or law, in per-
son as well as in writing.

L The MCO/SE shall pro-
vide the member [andteF] or the representa-
tive the opportunity, before and during the
appeals process, to examine the member’s
case file, including medical or clinical
records (subject to HIPAA requirements),
and any other documents and records con-
sidered during the appeals process. The
MCO/SE shall include as parties to the
appeal the member and his or her represen-
tative, or the legal representative of a
deceased member’s estate.

J. For all appeals, the
MCO/SE shall provide written notice with-
in the 30-calendar-day timeframe for reso-
lutions to the member or the provider, if the
provider filed the appeal.

(1) The written notice of the
appeal resolution shall include, but not be
limited to, the following information:

(a) the results of the appeal reso-
lution; and

(b) the date it was completed.

(2) The written notice of the
appeal resolution for appeals not resolved
wholly in favor of the member shall
include, but not be limited to, the following
information:

(a) the right to request an HSD
fair hearing and how to do so;

(b) the right to request receipt of
benefits while the hearing is pending, and
how to make the request; and

(c) that the member may be held

liable for the cost of continuing benefits if
the hearing decision upholds the
[MEeOs/SEs] MCO/SE’s action.

K. The MCO/SE may con-
tinue benefits while the appeal [aneter] or
the HSD fair hearing process is pending.

(1) The MCO/SE shall continue
the member’s benefits if all of the following
are met:

(a) the member or the provider
files a timely appeal of the MCO/SE action
[endter] or asks for a fair hearing within 13
days from the date on the MCO/SE notice
of action;

(b) the appeal involves the termi-
nation, suspension, or reduction of a previ-
ously authorized course of treatment;

(c) the services were ordered by
an authorized provider;

(d) the time period covered by the
original authorization has not expired; and

(e) the member requests exten-
sion of the benefits.

(2) The MCO/SE shall provide
benefits until one of the following occurs:

(a) the member withdraws the
appeal;

(b) [ter] 13 days have passed
since the date of the resolution letter, pro-
vided the resolution of the appeal was
against the member and the member has
taken no further action;

(c) HSD issues a hearing decision
adverse to the member;

(d) the time period or service lim-
its of a previously authorized service has
expired.

(3) If the final resolution of the
appeal is adverse to the member, that is, the
[MEeOs/SEs] MCO/SE’s action is upheld,
the MCO/SE may recover the cost of the
services furnished to the member while the
appeal was pending, to the extent that serv-
ices were furnished solely because of the
requirements of this section and in accor-
dance with the policy in 42 CFR
431.230(b).

(4) If the MCO/SE or HSD
reverses a decision to deny, limit, or delay
services, and these services were not fur-
nished while the appeal was pending, the
MCO/SE shall authorize or provide the dis-
puted services promptly and as expeditious-
ly as the member’s health condition
requires.

(5) If the MCO/SE or HSD
reverses a decision to deny, limit or delay
services and the member received the dis-
puted services while the appeal was pend-
ing, the MCO/SE shall pay for these servic-
es.

[8.305.12.12 NMAC - Rp 8.305.12.12
NMAC, 7-1-04; A. 7-1-05; A, 9-1-06; A, 7-
1-07]

8.305.12.13 EXPEDITED RESO-
LUTION OF APPEALS: An expedited
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resolution of an appeal is an expedited
review by the MCO/SE of an MCO/SE
action.

A. The MCO/SE shall
establish and maintain an expedited review
process for appeals when the MCO/SE
determines that allowing the time for a stan-
dard resolution could seriously jeopardize
the member’s life or health or ability to
attain, maintain, or regain maximum func-
tion. Such a determination is based on:

(1) a request from the member;

(2) a provider’s support of the
member’s request;

(3) a provider’s request on behalf
of the member; or

(4) the [MEO*s/SE*s] MCO/SE’s
independent determination.

B. The MCO/SE shall
ensure that the expedited review process is
convenient and efficient for the member.

C. The MCO/SE shall
resolve the appeal within three [33] work-
ing days of receipt of the request for an
expedited appeal, if the request meets the
definition of expedited in Subsection A of
8.305.12.13 NMAC. In addition to written
resolution notice, the MCO/SE shall also
make reasonable efforts to provide and doc-
ument oral notice.

D. The MCO/SE may
extend the timeframe by up to 14 calendar
days if the member requests the extension,
or the MCO/SE demonstrates to HSD that
there is need for additional information and
the extension is in the member’s interest.
For any extension not requested by the
member, the MCO/SE shall give the mem-
ber written notice of the reason for the
delay.

E. The MCO/SE shall
ensure that punitive action is not taken
against a member or a provider who
requests an expedited resolution or supports
a member’s expedited appeal.

F. The MCO/SE shall pro-
vide an expedited resolution, if the request
meets the definition of an expedited appeal,
in response to an oral or written request
from the member or provider on behalf of
the member.

G The MCO/SE shall
inform the member of the limited time
available to present evidence and allega-
tions in fact or law.

H. If the MCO/SE denies a
request for an expedited resolution of an
appeal, it shall:

(1) transfer the appeal to the [+
#-30)day] 30 day timeframe for standard
resolution, in which the 30-day period
begins on the date the MCO/SE received the
original request for appeal; and

(2) make reasonable efforts to
give the member prompt oral notice of the
denial, and follow up with a written notice

within two [€] calendar days[+eand

L. The MCO/SE shall
document in writing all oral requests for
expedited resolution and shall maintain the
documentation in the case file.
[8.305.12.13 NMAC - Rp 8.305.12.12
NMAC, 7-1-04; A, 7-1-05; A, 9-1-06; A, 7-
1-07]

8.305.12.16 MCO/SE PROVIDER
GRIEVANCE AND APPEAL
PROCESS: The MCO/SE shall establish
and maintain written policies and proce-
dures for the filing of provider grievances
and appeals. A provider shall have the right
to file a grievance or an appeal with the
MCO/SE. Provider grievances or appeals
shall be resolved within 30 calendar days.
If the grievance or appeal is not resolved
within 30 days, the MCO/SE shall request a
14 day extension from the provider. If the
provider requests the extension, the exten-
sion shall be approved by the MCO/SE. A
provider may not file a grievance or an
appeal on behalf of a member without writ-
ten designation by the member as the mem-
ber’s representative. A provider shall have
the right to file an appeal with the MCO/SE
regarding provider payment or contractual
issues. See 8.305.12.13 NMAC for special
rules for certain expedited service authori-
zations.

[8.305.12.16 NMAC - Rp 8.305.12.17
NMAC, 7-1-04; A, 7-1-05; A, 9-1-06; A, 7-
1-07]

NEW MEXICO HUMAN

SERVICES DEPARTMENT
MEDICAL ASSISTANCE DIVISION

This is an amendment to 8.305.13 NMAC,
Section 10 which will be effective on July 1,
2007. The Medical Assistance Division
amended the section to clarify existing pol-
icy and to update physical health screening
requirements.

8.305.13.10 MANAGED CARE
ORGANIZATION AND SINGLE
STATEWIDE ENTITY REQUIRE-
MENTS: The MCO/SE shall have in place
internal controls, policies and procedures
for the prevention, detection, investigation
and reporting of potential fraud and abuse
activities concerning providers and mem-
bers. The MCO/SE specific internal con-
trols, policies and procedures shall be
described in a comprehensive written plan
submitted to HSD, or its designee, for

approval. Substantive amendments or mod-
ifications to the plan shall be approved by
HSD. The [M&6] MCO/SE shall maintain
procedures for reporting potential and actu-
al fraud and abuse by clients or providers to
HSD. The MCO/SE shall:

A. have internal proce-
dures that facilitate preliminary investigat-
ing and reporting of potential and actual
fraud and abuse to HSD, or its designee, for
further investigation;

B. [e—deseription—ef—the]
have specific controls in place for preven-
tion and detection of potential cases of fraud
and abuse, such as claims edits, post pro-
cessing review of claims, provider [prefi-

#g] profiling/exception reporting and cre-

dentialing prior authorizations,
utilization/quality management monitoring;
C. have a mechanism to

work with HSD, or its designee, to further
develop prevention and detection methods
and best practices and to monitor outcomes
for medicaid managed care;

D. have internal proce-
dures to prevent, detect and investigate pro-
gram violations to [kelp] recover funds mis-
spent due to fraudulent or abusive actions;
[end]

E. [&] report to HSD [ef]
the names of all providers identified with
aberrant utilization, according to provider
profiles, regardless of the cause of the aber-
rancy;

F. designate a compliance
officer and a compliance committee who

are accountable to senior management;
G. provide effective fraud

and abuse detection training, administrative
remedies for false claims and statements

and whistleblower protection under such
laws to the MCO/SE’s employees that
includes:

(1) written policies for all
employees, agents or contractors that pro-
vide detailed information regarding the
New Mexico Medicaid False Claims Act
NMSA 1978, and the federal False Claims
Act established under sections 3729
through 3733 of Title 31, United States
Code, administrative remedies for false
claims and statements established under
Chapter 38 of Title 31, United States code,
including but not limited to, preventing and
detecting fraud, waste and abuse in federal
health care programs (as defined in section
1128B (1) of the Social Security Act);

(2) include as part of such written
policies, detailed provision regarding the
MCO/SE’s policies and procedures for
detecting and preventing fraud, waste and
abuse; and

(3) include in any employee
handbook, a specific discussion of the laws
described in Paragraph (1) above, the rights
of employees to be protected as whistle-
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blowers, and the contractor’s or subcontrac-
tor’s policies and procedures for detecting

shall send a written narrative for specified
reports with the report documenting the

and preventing fraud, waste and abuse;
H. implement effective

lines of communication between the com-
pliance officer and the MCO/SE’s employ-
ees;

L require enforcement of
standards through well-publicized discipli-
nary guidelines; and

J. have a provision for
prompt response to detected offenses and
for development of corrective action initia-
tives relating to the MCO/SE’s contract.
[8.305.13.10 NMAC - Rp 8 NMAC
4 MAD.606.12.1, 7-1-01; A, 7-1-05; A, 7-1-
07]

NEW MEXICO HUMAN

SERVICES DEPARTMENT
MEDICAL ASSISTANCE DIVISION

This is an amendment to 8.305.14 NMAC,
Sections 9 through 12 which will be effec-
tive on July 1, 2007. The Medical
Assistance Division amended the sections
to clarify existing policy and to update
physical health screening requirements.

8.305.14.9 REPORTING
REQUIREMENTS: The MCO/SE shall
provide to HSD managerial, financial, dele-
gation, suspicious activity, utilization and
quality reports. The content, format and
schedule for submission shall be deter-
mined by HSD in writing. HSD may
require the MCO/SE to prepare and submit
ad hoc reports.

[8.305.149 NMAC - Rp 8 NMAC
4MAD.606.13, 7-1-01; A, 7-1-05; A, 7-1-
07]

8.305.14.10
DARDS:

A. Reports submitted by
the MCO/SE to HSD shall meet certain
standards.

(1) The MCO/SE shall verify the
accuracy of data and other information on
reports submitted.

(2) Reports or other required data
shall be received on or before scheduled due
dates.

REPORTING STAN-

(3) Reports or other required data
shall conform to HSD’s defined standards
as specified in writing.

(4) All required information shall
be fully disclosed in a manner that is
responsive and with no material omission.

(5) The MCO/SE shall analyze all
required reports internally before submit-
ting them to HSD. The MCO/SE shall ana-
lyze the report for any early patterns of
change, identified trend, or outlier (cata-
strophic case), and shall submit this analysis
with the required report. The MCO/SE

[MEeOs/SEs] MCO/SE’s interpretation of
the early pattern of change, identified trend,
or outlier.

B. Consequences of vio-
lation of reporting standards: The sub-
mission of late, inaccurate or otherwise
incomplete reports shall be considered fail-
ure to report. Sanctions may be imposed by
HSD, or its designee on the MCO/SE for
failure to submit accurate and timely
reports.

C. Changes in require-
ments: HSD’s requirements regarding
reports, report content and frequency of
submission may change during the term of
the contract. The MCO/SE shall comply
with changes specified by HSD.
[8.305.14.10 NMAC - Rp 8 NMAC
4MAD.606.13.1, 7-1-01; A, 7-1-04; A, 7-1-
05; A, 7-1-07]

8.305.14.11 MANAGERIAL
REPORTS: Managerial reports demon-
strate compliance with operational require-
ments of the contract. These reports shall
include, but not be limited to, information
on such topics as:

A. MCO/SE: composition
of current provider networks and capacity to
take new medicaid members;

B. MCO/SE: changes in
the composition and capacity of provider
networks;

C. MCO: PCP-to-member
ratios;

D. MCOY/SE: identification
of third-party liability;

E. MCO/SE: grievance
[reselation] system activity;

F. MCO/SE: fraud and
abuse detection activities;

G MCO/SE: delegation
oversight activities; and

H. MCO/SE: member sat-
isfaction.

[8.305.14.11 NMAC - Rp 8 NMAC
4MAD.606.13.2, 7-1-01; A, 7-1-05; A, 7-1-
07]

8.305.14.12 FINANCIAL
REPORTS: Financial reports demonstrate
the [MEOs/SEs] MCO/SE’s ability to
meet its commitments under the terms of
the contract. The format, content and fre-
quency for submitting financial reports
shall be determined by HSD. The MCO/SE
shall meet the following general require-
ments:

A. The MCO shall submit
annual audited financial statements, includ-
ing, but not limited to, its income statement,
a statement of changes in financial condi-
tion or cash flow and a balance sheet, and
shall include an audited schedule of man-
aged care physical health revenues and

expenses. The SE shall submit annual
audited financial statements, including, but
not limited to, its income statement, a state-
ment of changes in financial condition or
cash flow and a balance sheet, and shall
include an audited schedule of managed
care behavioral health revenues and expens-
es. The result of the [MEOs SEs]
MCO/SE’s annual audit and related man-
agement letters shall be submitted no later
than 150 days following the close of the
[MEeO-s/SEs] MCO/SE’s fiscal year. The
audit shall be performed by an independent
certified public accountant. The MCO/SE
shall submit for examination any financial
reports requested by HSD.

B. The MCO/SE and their
subcontractors shall maintain their account-
ing systems in accordance with statutory
accounting principles, generally accepted
accounting principles, or other generally
accepted system of accounting. The
accounting system shall clearly document
all financial transactions between the
MCO/SE and its subcontractors and the
MCO/SE and HSD. These transactions shall
include, but not be limited to, claim pay-
ments, refunds and adjustment of payments.

C. The MCO/SE and their
subcontractors shall make available to
HSD, and other authorized state or federal
agencies, all financial records required to
examine compliance by the MCO/SE, in so
far as those records are related to MCO/SE
performance under the contract. The
MCO/SE and their subcontractors shall pro-
vide HSD access to its facilities for the pur-
pose of examining, reviewing and inspect-
ing the [ME€Os/SEs] MCO/SE’s records.

D. The MCO/SE and their
subcontractors shall retain all records and
reports relating to agreements with HSD for
a minimum of [s#¢] 10 years after the date
of final payment. In cases involving incom-
plete audits and unresolved audit findings,
administrative sanctions or litigation, the
minimum [si€] 10 year retention period
shall begin on the date such actions are
resolved.

E. The MCO/SE is man-
dated to notify HSD immediately when any
change in ownership is anticipated. The
MCO/SE shall submit a detailed work plan
to the department of insurance during the
transition period no later than the date of the
sale, that identifies areas of the contract that
may be impacted by the change in owner-
ship, including management and staff. The
MCO/SE shall submit records involving
any business restructuring when changes in
ownership interest in the MCO/SE of 5% or
more have occurred. These records shall
include, but shall not be limited to, an
updated list of names and addresses of all
persons or entities having ownership inter-

est in the MCO/SE of [fre—pereent<(5%3]

5% or more. These records shall be provid-
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ed no later than 60 days following the
change in ownership.

[8.305.14.12 NMAC - Rp 8 NMAC
4MAD.606.13.3,7-1-01; A, 7-1-04; A, 7-1-
05; A, 7-1-07]

NEW MEXICO HUMAN

SERVICES DEPARTMENT
MEDICAL ASSISTANCE DIVISION

This is an amendment to 8.305.15 NMAC,
Sections 10, 20 and 21 which will be effec-
tive on July 1, 2007. The Medical
Assistance Division amended the sections
to clarify existing policy and to update
physical health screening requirements.

8.305.15.10 MANAGED CARE
ENROLLMENT FOR ISHCN:
A. Switch  enrollment:

The MCO shall have policies and proce-
dures to facilitate a smooth transition of a
member who switches enrollment to anoth-
er MCO. See Subsection F of 8.305.5.9
NMAC, Member Switch Enrollment.
Members, including ISHCN, may request to
break a lock-in and be switched to member-
ship in another MCO, based on cause. The
member, the member’s family or legal
guardian shall contact HSD to request that
the member be switched to another MCO.

[Fhe-MEO—shal-have—pelictes—and—proee-
I et l .. :

MNMACMember-Switehtnrotent. |

B. ISHCN information
and education:

(1) The MCO/SE shall develop
and distribute to ISHCN members, care-
givers, parents [eneter] or legal guardians,
as appropriate, information and materials
specific to the needs of this population. This
includes information, such as items and
services that are provided or not provided
by the managed care program, information
about how to arrange transportation, and
which services require a referral from the
PCP. The individual, family, caregiver, or
legal guardian shall be informed on how to
present an individual for care in an emer-
gency room that is unfamiliar with the indi-
vidual’s special health care needs and about
the availability of care coordination. See
8.305.9 NMAC, Coordination of Services.
This information may be included either in
a special member handbook or in an ISHCN
insert to the MCO/SE member handbook.

(2) The MCO/SE shall provide
health education information to assist an
ISCHN [endfer] or caregivers in under-
standing how to cope with the day-to-day
stress caused by chronic illness, including
chronic behavioral health conditions.

(3) The MCO/SE shall provide
[FSHENs-andtor] ISHCN or caregivers a list

of key MCO/SE resource people and their
telephone numbers. The MCO/SE shall
designate a single point of contact that an
ISHCN, family member, caregiver, or
provider may call for information.
[8.305.15.10 NMAC - Rp 8.305.15.10
NMAC, 7-1-04; A, 7-1-05; A, 7-1-07]

8.305.15.20 ADDITIONS TO
CONSUMER  ASSESSMENT OF
HEALTH PLANS SURVEY (CAHPS)
FOR (ISHCN): An [ME6/SE] MCO shall
add questions about ISHCN to the most cur-
rent HEDIS CAHPS survey.

[8.305.15.20 NMAC - Rp 8.305.15.20
NMAC, 7-1-04; A, 7-1-05; A, 7-1-07]

8.305.15.21 ISHCN  PERFOR-
MANCE MEASURES: The MCO/SE
shall initiate a quality strategy related to
ISHCN within the QM annual plan utilizing
a performance measure specific to ISHCN.
See 8.305.8 NMAC, Quality Management.
[8.305.15.21 NMAC - Rp 8.305.15.21
NMAC, 7-1-04; A, 7-1-05; A, 7-1-07]

NEW MEXICO HUMAN

SERVICES DEPARTMENT
MEDICAL ASSISTANCE DIVISION

This is an amendment to 8.305.16 NMAC,
Section 9 which will be effective on July 1,
2007. The Medical Assistance Division
amended the section to clarify existing pol-
icy and to update physical health screening
requirements.

8.305.16.9 MEMBER TRANSI-
TION OF CARE: [The-MCO/SE—shal

isswes-] The MCO/SE shall have the
resources and policies and procedures in
place to ensure continuity of care without
disruption in service to members and to
assure the service provider of payment. The
MCO/SE shall actively assist members, in
particular ISHCN. Members transitioning
from institutional levels of care such as hos-
pitals, nursing homes, residential treatment
facilities or ICF/MRs back to community
services with transition of care needs shall
be offered care coordination services as
indicated. Medicaid-eligible clients may
initially receive physical and behavioral
health services under fee-for-service medi-
caid prior to enrollment in managed care.
During the member’s medicaid eligibility
period, enrollment status with a particular
MCO may change and the member may
switch enrollment to a different MCO.
Certain members covered under managed
care may become exempt and other mem-
bers may lose their medicaid eligibility
while enrolled in an MCO/SE. A member
changing from MCO to MCO, fee-for-serv-

ice to managed care coverage and vice versa
shall continue to receive medically neces-
sary services in an uninterrupted manner.
[Fhe-MECOSE-shal-have-the-resoureesand
poneies E . prae N
serviee-to-rembers—and-to-assure—theserv—
tee-provider-ofpayment:|

A. Member transition:
The MCO/SE shall have policies and proce-
dures that address member identification
and the clinical transition and transfer of
members into or out of the MCO.

(1) The MCO shall have policies
and procedures that cover potentially large
or mass transfer of members into or out of
the MCO, including the identification of
members currently receiving services, and
the SE shall be notified.

(2) The MCO shall have policies
and procedures covering the transition into
the MCO of an individual member, which
shall include member and provider educa-
tion about the MCO and the review and
update of existing courses of treatment. The
SE shall be notified and coordination of
care shall occur.

(3) The MCO shall have policies
and procedures that identify members trans-
ferring out of the MCO and ensure the pro-
vision of member data and clinical informa-
tion to the future MCO necessary to avoid
delays in member treatment. The MCO
shall have written policies and procedures
to facilitate a smooth transition of a member
to another MCO [andte#+-SE;] when a mem-
ber chooses and is approved to switch to
another MCO.

(4) The MCO/SE shall have poli-
cies and procedures regarding provider
responsibility for discharge planning upon
the member’s discharge from an inpatient or
residential treatment facility, and the
MCOY/SE shall help coordinate for a seam-
less transition of post-discharge care.

B. Prior authorization
and provider payment requirements:

(1) For newly enrolled members,
the MCO/SE shall honor all prior
[epprevels] authorizations granted by HSD
through its contractors for the first 30 days
of enrollment or until the MCO/SE has
made other arrangements for the transition
of services. Providers who delivered serv-
ices approved by HSD through its contrac-
tors shall be reimbursed by the MCO/SE.

(2) For members who recently
became exempt from managed care, HSD
shall honor prior authorization of fee-for-
service covered benefits granted by the
MCOY/SE for the first 30 days under fee-for-
service medicaid or until other arrange-
ments for the transition of services have
been made. Providers who deliver these
services and are eligible and willing to
enroll as medicaid fee-for-service providers
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shall be reimbursed by HSD.

(3) For members who had trans-
plant services approved by HSD under fee-
for-service, the MCO shall reimburse the
providers approved by HSD if a donor
organ becomes available for the member
during the first 30 days of enrollment.

(4) For members who had trans-
plant services approved by the MCO, HSD
shall reimburse the providers approved by
the MCO if a donor organ becomes avail-
able for the member during the first 30 days
under fee-for-service medicaid. Providers
who deliver these services shall be eligible
and willing to enroll as medicaid fee-for-
service providers.

(5) For newly enrolled members,
the MCOY/SE shall pay for prescriptions for
drug refills for the first 30 days or until the
MCOY/SE has made other arrangements. All
drugs prescribed by a licensed behavioral
health provider shall be paid for by the SE.

(6) For members who recently
became exempt from managed care, HSD
shall pay for prescriptions for drug refills
for the first 30 days under the fee-for-serv-
ice formulary. The pharmacy provider shall
be eligible and willing to enroll as a medi-
caid fee-for-service provider.

(7) The MCO shall pay for DME
costing $2,000 or more, approved by the
MCO but delivered to the member after dis-
enrollment from managed care.

(8) HSD shall pay for DME cost-
ing $2,000 or more, approved by HSD but
delivered to the member after enrollment in
the MCO. The DME provider shall be eli-
gible for and willing to enroll as a medicaid
fee-for-service provider. DME is not cov-
ered by the SE unless it has been prescribed
by a behavioral health provider.

C. Special payment
requirement. The MCO shall be responsi-
ble for payment of covered physical health
services, provided to the member for any
month the MCO receives a capitation pay-
ment. The SE shall be responsible for pay-
ment of covered behavioral health services
provided to the member for any month the
SE receives a capitation payment.

D. Claims processing and
payment: In the event that an MCO’s/SE’s
contract with HSD or the collaborative has
ended, is not renewed or is terminated, the
MCOY/SE shall remain responsible for pro-
cessing and paying claims for services
delivered through the contract period, but
submitted after the MCO’s/SE’s contract
has ended.

(1) The MCO/SE shall be
required to inform providers in writing, at
least 30 days prior to the end of the contract,
of the termination of the contract and of the
process for providers to submit claims for
services provided through the contract end
date. The letter shall include the telephone,
fax numbers, and the billing address for

claims submissions as well as the names of
persons to contact with questions.

(2) The MCO/SE shall allow six
months to process claims for services pro-
vided prior to the contract termination date.

(3) The MCO/SE shall continue
to meet timeframes established for process-
ing all claims.

[8.305.16.9 NMAC - N, 7-1-01; A, 7-1-04;
A, 7-1-05; A, 7-1-07]

NEW MEXICO BOARD OF
PODIATRY

16.21.5 NMAC, Temporary License (filed
09-15-2004) repealed, 7-15-07 and replaced
by 16.21.5 NMAC, Temporary License and
Emergency License, effective 7-15-07.

NEW MEXICO BOARD OF

PODIATRY
TITLE 16 OCCUPATIONAL
AND PROFESSIONAL LICENSING
CHAPTER 21 PODIATRISTS
PART 5 TEMPORARY
LICENSE AND EMERGENCY
LICENSE
16.21.5.1 ISSUING AGENCY:

Regulation and Licensing Department, NM
Board of Podiatry.

[16.21.5.1 NMAC - Rp, 16.21.5.1 NMAC,
7-15-07]

16.21.5.2 SCOPE: Applicants
for a temporary license to practice podiatry
in New Mexico.

[16.21.5.2 NMAC - Rp, 16.21.5.2 NMAC,
7-15-07]

16.21.5.3 STATUTORY
AUTHORITY: The Podiatry Act, Section
61-8-6(E) and 61-8-14(B) and (C) NMSA
1978.

[16.21.5.3 NMAC - Rp, 16.21.5.3 NMAC,
7-15-07]

16.21.5.4
Permanent.
[16.21.5.4 NMAC - Rp, 16.21.5.4 NMAC,
7-15-07]

DURATION:

16.21.5.5 EFFECTIVE DATE:
July 15, 2007, unless a later date is cited at
the end of a section.

[16.21.5.5 NMAC - Rp, 16.21.5.5 NMAC,
7-15-07]

16.21.5.6 OBJECTIVE: This
part provides the circumstances under
which a temporary license and or temporary
emergency license will be issued and lists
the requirements and documentation that
must be submitted to the board in a com-

plete application. It provides the procedure
by which the board may approve the appli-
cation and provides for expiration of the
temporary license and or temporary emer-
gency license.

[16.21.5.6 NMAC - Rp, 16.21.5.6 NMAC,
7-15-07]
16.21.5.7 DEFINITIONS:

A. “Emergency” for pur-
poses of this rule means any sudden or
unforeseen situation that requires immedi-
ate action. The sudden onset of physical or
mental illness, injury, impairment or other
incapacitating condition by a New Mexico
licensed podiatrist is considered an emer-
gency.

B. “Complaint/review
committee” an ad hoc committee estab-
lished by the board to review all complaints
and applicants with background findings.
Complaint committee shall consist of one
(1) professional board member; the board’s
executive director and boards compliance
liaison. Recommendations regarding the
complaints and licensure of the applicants
may be given to the board at its next sched-
uled meeting.

C. “Background findings”
the board may deny, stipulate, or otherwise
limit a license if it is determined the appli-
cant hold or has held a license in another
jurisdiction that is not in good standing, if
proceedings are pending against the appli-
cant in another jurisdiction, or information
is received indicating the applicant is of
danger to patients or is guilty of violating
any of the provisions of the Podiatric Act,
the Uniform Licensing Act, Impaired
Health Care Providers Act. The results of
the background check must either indicate
no negative findings, or if there are negative
findings, those findings will be considered
by the board. The board may formally
accept the approval of the application at the
next scheduled meeting.

[16.21.5.7 NMAC - Rp, 16.21.5.7 NMAC,
7-15-07]

16.21.5.8 TEMPORARY
LICENSE: A temporary license may be
issued by the board in the following situa-
tions.

A. In cases of emergency
as determined by the board; a temporary
license to practice podiatry may be issued
under this rule for practice in the office of a
New Mexico licensed podiatrist who is
unable to continue his or her practice due to
an emergency.

B. To facilitate education-
al programs; a temporary license to practice
podiatry in New Mexico may be issued to:

(1) a participant in a residency
training program located in New Mexico
accredited by the council on podiatric med-
ical education and insure that at all times
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throughout the program the temporary
license holder is supervised by a New
Mexico licensed podiatrist; or

(2) a participant in a residency
program that is located in a bordering state
accredited by the council on podiatric med-
ical education and insure that at all times the
temporary license holder is supervised by a
New Mexico licensed podiatrist, if the pro-
gram offers part of its program residency in
New Mexico.

C. In cases to assist or per-
form surgical procedures with a licensed
New Mexico podiatrist which is beyond the
training and experience available in New
Mexico.

[16.21.5.8 NMAC - Rp, 16.21.5.8 NMAC,
7-15-07]

16.21.5.9 TEMPORARY
EMERGENCY LICENSE: Podiatric
physician currently licensed and in good
standing, or otherwise meeting the require-
ments for New Mexico licensure, in a state
in which a disaster has been declared by
federal authorities, may apply for a license
in New Mexico during the four months fol-
lowing the date the disaster was declared, at
no cost.

[16.21.5.9 NMAC - N, 7-15-07]

16.21.5.10 REQUIREMENTS
FOR TEMPORARY LICENSURE AND
TEMPORARY EMERGENCY LICEN-
SURE: The board may designate a profes-
sional background information service,
which compiles background information
regarding an applicant from multiple
sources.

A. Applicants for tempo-
rary license or temporary emergency license
due to situations defined under 16.21.5.8
NMAC A or C must meet the following
qualifications:

(1) graduated and been awarded a
doctor of podiatric medicine degree from an
accredited college of podiatric medicine as
defined in the Podiatry Act, Section 61-8-
8,(A)(3) NMSA 1978,

(2) passed the podiatric medical
examiners national board exams Part 1 and
2;

(3) completed a residency pro-
gram as defined in the Podiatry Act, Section
61-8-8,(A),(4); and

(4) passed the New Mexico
jurisprudence examination with a score of
75% or higher.

B. Applicants for tempo-
rary licensure to facilitate an educational or
residency program must meet the following
qualifications:

(1) graduated and been awarded a
doctor of podiatric medicine degree from an
accredited college of podiatric medicine as
defined in the Podiatry Act, Section 61-8-

8(A)(3) NMSA 1978;

(2) passed the podiatric medical
examiners national board exams Part 1 and
2; and

(3) passed the jurisprudence
examination with a score of 75% or higher.
[16.21.5.10 NMAC - Rp, 16.21.5.9 NMAC,
7-15-07]

16.21.5.11 TEMPORARY
LICENSE DOCUMENTATION
REQUIREMENTS: Each applicant for a
temporary license must submit the required
fees and submit or provide for the following
documentation:

A. a completed application
signed and notarized with a passport quality
photo taken within the past 6 months; appli-
cations are valid for one year from the date
of receipt;

B. an official transcript
from the school of podiatric medicine or
college, to be sent directly to the board
office from the accredited program;

C. proof that the applicant
has passed the podiatric medical examiners
national board examinations; unless still in
the first two (2) years of a residency pro-
gram;

D. verification of licensure
in all states where the applicant holds or has
held a license to practice podiatry, or other
health care profession; verification must be
sent directly to the board office by the
licensing state and attest to the status, issue
date, license number of the licensee;

E. in addition, applicants
obtaining temporary licensure to work in an
existing practice due to an emergency must
provide a certified copy of a certificate of
completion of a residency program
approved by the “CPME” council on podi-
atric medical education;

F. applicants for tempo-
rary licensure to facilitate an educational or
residency program must submit proof of
enrollment in the educational or residency
training program.

[16.21.5.11 NMAC - Rp,
NMAC, 7-15-07]

16.21.5.10

16.21.5.12 TEMOPARY EMER-
GENCY LICENSE DOCUMENTION
REQUIREMENTS:

A. Podiatric  physicians
currently licensed and in good standing, or
otherwise meeting the requirements for
New Mexico licensure, in a state in which a
disaster has been declared by federal
authorities, may apply for a license in New
Mexico during the four months following
the date the disaster was declared, at no
cost, upon satisfying the following require-
ments:

(1) proof applicant resides and is
in active practice in the federally declared

disaster areas in the form of a signed and
notarized affidavit, accompanied by proof
of identity, which may include a copy of a
drivers license, passport or other photo
identification issued by a governmental
entity.

(2) official transcripts from the
school of podiatric medicine or college, to
be sent directly to the board office from the
accredited program;

(3) one letter of recommendation
from a practicing podiatrist who is person-
ally acquainted with the applicant and who
can attest that the applicant is of good moral
character;

(4) a certified copy of a certificate
of completion of a residency program
accredited by the council on pediatric med-
ical education “CPME”.

(5) proof that the applicant has
passed the American podiatric medical
examiners national board examination;

(6) proof that the applicant has
passed the PM lexis or equivalent examina-
tion;

(7) the board may waive the spe-
cific forms required under Paragraphs (1)
through (6) of Subsection A of 16.21.5.12
NMAC if the applicant is unable to obtain
documentation from the federally declared
disaster areas.

(8) other required verification
may be obtained online by board staff to
include: current licensure status, national
practitioner’s data bank, federation of podi-
atric medical board’s disciplinary database.

(9) the board may designate a pro-
fessional background information service,
which compiles background information
regarding an applicant from multiple
sources.

(10) nothing in this section shall
constitute a waiver of the requirements for
licensure contained in 16.21.5 NMAC.

B. Upon receipt of a com-
pleted application, including all required
documentation, the secretary-treasurer or
the delegate of the board will review and
may approve the application. The results of
the background check must either indicate
no negative findings, or if there are negative
findings, those findings will be reviewed by
the complaint/review committee. The board
may formally accept the recommendation of
the complaint/review committee at the next
scheduled meeting.

[16.21.5.12 NMAC - N, 7-15-07]

16.21.5.13 REPORTS: The board
requires obtainment of reports from the
national practitioners data bank or other
national reporting organization and the fed-
eration of podiatric medical boards discipli-
nary data bank if the applicant is currently
licensed as a podiatrist in another state.

[16.21.5.13 NMAC - Rp, 16.21.5.11
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NMAC, 7-15-07]

16.21.5.14 TEMPORARY
LICENSE PROCEDURE: Upon receipt
of a completed application, including all
required documentation and fees, the board
secretary or the designee of the board will
review and may approve the application.

A. The results of the back-
ground check must either indicate no nega-
tive findings, or if there are negative find-
ings, those findings will be considered by
the board. The board shall ratify the
approval of the application at the next
scheduled board meeting. Any application
which cannot be approved by the designee
of the board will be reviewed by the board
at the next scheduled meeting. The board’s
decision in regard to the issuance of a tem-
porary license shall be final.

B. When issued, a tempo-
rary license shall state on its face that the
license only authorizes the individual to
practice podiatry at the location or locations
stated on the license and shall expire auto-
matically on the date of the next board
meeting or on the date the applicant’s edu-
cational program terminates.
[16.21.5.14 NMAC - Rp,
NMAC, 7-15-07]

16.21.5.12

16.21.5.15 EMERGENCY
LICENSE PROCEDURE
A. The emergency licens-

ee shall expire at the next board meeting or
four (4) months, whichever comes first. A
request for an extension of the emergency
license may be made to the board or its
designee and may be extended until January
1. The emergency licensee may obtain per-
manent license status upon submission of a
renewal application, all fees and CE’s
approved by the board as outlined in
16.21.7 NMAC. The board reserves the
right to request additional documentation,
including but not limited to recommenda-
tion forms and work experience verification
forms prior to approving license renewal.

B. The emergency license
shall be terminated by the board for the fol-
lowing:

(1) the issuance of a permanent
license under Subsection A of 16.21.5.15
NMAC;

(2) proof that the emergency
license holder has engaged in fraud deceit
or misrepresentation in procuring or
attempting to procure an emergency license
under this section;

(3) the results of the background
check indicate negative findings.
[16.21.5.15 NMAC - N, 7-15-07]

HISTORY of 16.21.5 NMAC:
Pre-NMAC History:

The material in this part was derived from
that previously filed with the commission of

public records - state records center and
archives:

Rule IV, Temporary Licenses, filed 7-21-80;
Rule IV, Temporary License, filed 10-6-87;
Rule IV, Temporary License, filed 8-18-89;
Rule IV, Temporary License, filed 11-29-90.

History of the Repealed Material:

16 NMAC 21.5, Podiatry - Application for
Temporary License (filed 7-17-1996),
repealed 10-15-2004.

16.21.5 NMAC, Temporary License (filed
09-15-2004), repealed 7-15-07.

Other History:

Rule IV, Temporary License (filed 11-29-
90) was renumbered, reformatted and
replaced by 16 NMAC 21.5, Podiatry -
Application for Temporary License, effec-
tive 7-01-1996.

16 NMAC 21.5, Podiatry - Application for
Temporary License (filed 6-17-1996) was
replaced by 16.21.5 NMAC, Temporary
License, effective 10-15-2004.

16.21.5 NMAC, Temporary License (filed
09-15-2004) was replaced by 16.21.5
NMAC, Temporary License and Emergency
License, effective 7-15-07.

NEW MEXICO BOARD OF

PODIATRY
TITLE 16 OCCUPATIONAL
AND PROFESSIONAL LICENSING
CHAPTER 21  PODIATRISTS
PART 12 MANAGEMENT OF
MEDICAL RECORDS
16.21.12.1 ISSUING AGENCY:

Regulation and Licensing Department, NM
Board of Podiatry hereafter called the
board.

[16.21.12.1 NMAC - N, 7-15-07]

16.21.12.2 SCOPE: This part
governs the use management of medical
records that are created and maintained as
part of the practice of a podiatrist who has
physical possession or ownership of the
records.

[16.21.12.2 NMAC - N, 7-15-07]

16.21.12.3 STATUTORY
AUTHORITY: These rules are promulgat-
ed pursuant to and in accordance with the
Podiatry Act, Section 61-8-9 NMSA 1978.
[16.21.12.3 NMAC - N, 7-15-07]

16.21.12.4
Permanent
[16.21.12.4 NMAC - N, 7-15-07]

DURATION:

16.21.12.5 EFFECTIVE DATE:
July 15, 2007, unless a later date is cited at
the end of a section.

[16.21.12.5 NMAC - N, 7-15-07]

16.21.12.6 OBJECTIVE: This
part establishes requirements and proce-
dures for management of medical records.
[16.21.12.6 NMAC - N, 7-15-07]

16.21.12.7 DEFINITIONS:
“Medical record” means all information
maintained by a podiatrist relating to the
past, present or future physical health or
condition of a patient, and for the provision
of health care to a patient. This information
includes, but is not limited to, the podia-
trist’s notes, reports and summaries, and x-
rays and laboratory and other diagnostic test
results. A patient’s complete medical record
includes information generated and main-
tained by the podiatrist, as well as informa-
tion provided to the podiatrist by the
patient, by any other podiatrist who has
consulted with or treated the patient, and
other information acquired by the podiatrist
about the patient in connection with the pro-
vision of health care to the patient.
[16.21.12.7 NMAC - N, 7-15-07]

16.21.12.8 RELEASE OF MED-
ICAL RECORDS: Podiatrists must pro-
vide complete copies of medical records to
a patient or to another podiatrist in a timely
manner when legally requested to do so by
the patient or by a legally designated repre-
sentative of the patient. This should occur
with a minimum of disruption in the conti-
nuity and quality of medical care being pro-
vided to the patient. If the medical records
are the property of a separate and independ-
ent organization, the podiatrist should act as
the patient’s advocate and work to facilitate
the patient’s request for records.

A. Medical records may
not be withheld because an account is over-
due or a bill for treatment, medical records,
or other services is owed.

B. A reasonable cost-
based charge may be made for the cost of
duplicating and mailing medical records. A
reasonable charge is $1.00 per page for the
first 25 pages, and $0.10 per page thereafter.
Patients may be charged the actual cost of
reproduction for electronic records and
record formats other than paper, such as x-
rays. The board will review the reasonable
charge periodically. Podiatrists charging for
the cost of reproduction of medical records
shall give consideration to the ethical and
professional duties owed to other podiatrists
and their patients.

[16.21.12.8 NMAC - N, 7-15-07]

16.21.12.9 CLOSING, SELLING,
RELOCATING OR LEAVING A PRAC-
TICE: Due care should be taken when
closing or departing from a practice to
ensure a smooth transition from the current
podiatrist to the new treating podiatrist.
This should occur with a minimum of dis-
ruption in the continuity and quality of med-
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ical care being provided to the patient.
Whenever possible, notification of patients
is the responsibility of the current treating
podiatrist.

A. Active patients and
patients seen within the previous three years
must be notified at least 30 days before
closing, selling, relocating or leaving a
practice.

B. Whenever  possible,
patients should be notified within at least 30
days after the death of their podiatrist.

C. Notification shall be
through a notice in newspaper in the local
practice area, and should include responsi-
ble entity/agent name of contact to obtain
records or request transfer of records, tele-
phone number and mailing address. To
reach a maximum number of patients, the
notification must run a minimum of two
times per month for three months. In addi-
tion to a notice in the newspaper, notifica-
tion may also be through an individual let-
ter to the patient’s last known address.
Notification shall also be sent to the board.

D. Notification  should
include:

(1) responsible entity/agent name
of contact to obtain records or request trans-
fer of records, telephone number and mail-
ing address;

(2) how the records can be
obtained or transferred;

(3) how long the records will be
maintained before they are destroyed; and

(4) cost of recovering/transferring
records.

E. A podiatrist or podia-
trist group should not withhold patient lists
or other information from a departing podi-
atrist that is necessary for notification of
patients.

F. Patients of a podiatrist
who leaves a group practice must be noti-
fied the podiatrist is leaving, notified of the
podiatrist’s new address and offered the
opportunity to have their medical records
transferred to the departing podiatrist at
their new practice.

G When a practice is sold,
all active patients must be notified that the
podiatrist is transferring the practice to
another podiatrist or entity who will retain
custody of their records and that at their
written request the records (or copies) will
be sent to another podiatrist or entity of
their choice.

[16.21.12.9 NMAC - N, 7-15-07]
16.21.12

History of NMAC:

[RESERVED]

NEW MEXICO BOARD OF
PODIATRY

This is an amendment to 16.21.1 NMAC
Sections 7, 8, 14, 15, and 16, effective 7-
15-07.

16.21.1.7
[6‘ 99
medieal—asseeiation-] “CPME” means the
council on podiatric medical education.
[16.21.1.7 NMAC - N, 10-15-04; A, 7-15-
07]

DEFINITIONS:

16.21.1.8 SCOPE OF PRAC-
TICE: For the purpose of clarification of
the Podiatry Act, Section 61-8-2(C) NMSA
1978, the practice of podiatry:

A. in regard to surgical
treatment shall [be-tHnited-to-the-taberosity
exeeptnrg]| include the skin and subcuta-
neous tissues of the thigh and all structures
distal to the tuberosity of the tibia;

B. does [wet—inelude
amprtation—of—the—foet—however—it—dees
aeHow—remeval-of-any—part-thereef] include
amputation of any portion of the foot;

C. [does—not—inetude—the
thetieshewevert] does allow the use of the
services of a certified registered nurse anes-
thetist; and

D. a licensed podiatrist
may assist a licensed medical or osteopath-
ic physician in the performance of any sur-
gery of the lower extremities.

[16.21.1.8 NMAC - Rp, Rule IX, 10-15-04;
A, 7-15-07]

16.21.1.14 PUBLIC RECORDS:
Except as otherwise provided by law, all
applications, pleadings, petitions, motions,
exhibits, decisions and orders entered fol-
lowing “formal disciplinary proceedings”
conducted pursuant to the Uniform
Licensing Act, Sections 61-1-1 to 61-1-33
NMSA 1978) are matters of public record as
of the time of filing with or by the board.

[A= Brless—etherwise—pro-

offiee
[16.21.1.14 NMAC - Rp, Rule XII, 10-15-
04; A, 7-15-07]

16.21.1.15 NON PUBLIC

RECORDS: The contents of any examina-
tion used to test for an individual’s knowl-

edge or competence, investigative files, and
matters of opinion are confidential and not

subject to public inspection. Complaints
made to the board shall be confidential

communications and are not public records
for the purposes of the Public Records Act.
Complaints, settlement agreements and
information contained in complaint files,
except investigative files and report,
becomes public information and subject to
disclosure, pursuant to the Public Records
Act upon the decision of the board to take
formal action.

[16.21.1.15 NMAC - Rp, Rule XI, 10-15-
04; 16.21.1.15 NMAC - N, 7-15-07]

[+6243435] 16.21.1.16 ADVERTIS-
ING GUIDELINES:
A. All advertisements

shall include the podiatrist’s name, address
and telephone number consistent with the
Health Care Advertising Act, Section 57-
27-1.

B. Specialty practice: A
podiatrist may only advertise a specialty
practice if they qualify under one of the fol-
lowing provisions:

(1) the licensee is board certified
or board eligible by a recognized certifying
board; [the-abbreviation-and] if an abbrevi-
ation of the certifying board is used then the
name of the certifying board must be
included in the advertisement;

(2) the licensee is a fellow or an
associate of a specialty organization which
admits fellows and associates on the basis
of an examination; [the-abbreviation-and] if
an_abbreviation of the certifying board is
used then the name of the certifying board
must be included in the advertisement [e#].

[ ; e .

nized-speetattybeard:|
[16.21.1.16 NMAC - Ran,
NMAC & A, 7-15-07]

16.21.1.15

NEW MEXICO BOARD OF
PODIATRY

This is an amendment to 16.21.2 NMAC
Section 8, effective 7-15-07.

16.21.2.8 FEES:

A. Application fee for
licensure by examination is [$325] $400.00.

B. Application fee for
licensure by reciprocity is [$525] $600.00.

C. Duplicate license fee is
$25.00.

D. Temporary license fee
is $100.00.

E. Annual renewal fee is
[$266-60] $300.00.

F. Late fee for license

renewal applications that are received but
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not complete, or not received or postmarked
by December 31, is $50 per month for each
month or part thereof.

G. Reinstatement fee is
[$25] $200.00 for the first twelve months of
delinquency and $500.00 for a license that
has lapsed more than one year but not more
than three years.

H. Fees for requests for
copies of public records will be charged [#
ne-departments—standard-eharges| reason-

able administrative fees.
[16.21.2.8 NMAC - N, 10-15-04; A, 7-15-
07]

NEW MEXICO BOARD OF
PODIATRY

This is an amendment to 16.21.3 NMAC
Sections 8, 9, 10, and 11, effective 7-15-07.

16.21.3.8 REQUIREMENTS
for LICENSE: Each applicant for a license
as a podiatrist must possess the following
qualifications:

A. graduated and been
awarded a doctor of podiatric medicine
degree from an accredited college of podi-
atric medicine as defined in the Podiatry
Act, Section 61-8-8,(A)(3) NMSA 1978;

B. passed the podiatric
medical examiners national board exams
part 1 and 2;

C. completed a residency

program as defined in the Podiatry Act,
Section 61-8-8,(A),(4);

D. passed the podiatric
medical licensing examination for states
(PMLexis) within the past five years; and

E. passed the New Mexico
jurisprudence examination with a score of
75% or higher.

[16.21.3.8 NMAC - Rp, 16 NMAC 21.3.8,
10-15-04; A, 7-15-07]

16.21.3.9 DOCUMENTATION
REQUIREMENTS: The board may des-
ignate a professional background informa-
tion service, which compiles background
information regarding an applicant from
multiple sources. Each applicant for a
license by examination must submit the
required fees and following documentation:

A. completed application,
signed and notarized with a passport quality
photo taken within the past 6 months; appli-
cations are valid for one year from the date
of receipt;

B. official transcripts from
the school of podiatric medicine or college,
to be sent directly to the board office from
the accredited program;

C. a certified copy of a
certificate of completion of a residency pro-

gram approved by the [Asnerteanpediatrie

medieal—asseetatton] “CPME” council on
podiatric medical education;

D. proof that the applicant
has passed the American podiatric medical
examiners national board examination;

E. proof that the applicant
has passed the PM Lexis examination; and
F. verification of licensure

in all states where the applicant holds or has
held a license to practice podiatry, or other
health care profession; verification must be
sent directly to the board office from the
other state(s), and must attest to the status,
issue date, license number, and other infor-
mation contained in the form.

[16.21.3.9 NMAC - Rp, Rule V, 10-15-04;
A, 7-15-07]

16.21.3.10 REPORTS: The board
[w+H-ebtair] requires obtainment of reports
from the national practitioners data bank or
other national reporting organization and
the federation of podiatric medical boards
disciplinary data bank [#the—epplieantis
state].

[16.21.3.10 NMAC - Rp, 16 NMAC 21.3.8,
10-15-04; A, 7-15-07]

16.21.3.11 LICENSURE PRO-
CEDURE: Upon receipt of a completed
application, including all required docu-
mentation and fees, the board secretary or
the designee of the board will review and
may approve the application. The results of
the background check must either indicate
no negative findings, or if there are negative

findings, those findings will be considered
by the board. The board [sheH] may ratify

the approval of the application at the next
scheduled board meeting. Any application
which cannot be approved by the designee
of the board will be reviewed by the board
at the next scheduled meeting.

[16.21.3.11 NMAC - Rp, 16 NMAC 21.3.8,
10-15-04; A, 7-15-07]

NEW MEXICO BOARD OF
PODIATRY

This is an amendment to 16.21.4 NMAC
Sections 9, 10, and 11, effective 7-15-07.

16.21.4.9 DOCUMENTATION
REQUIREMENTS: The board may des-
ignate a professional background informa-
tion service, which compiles background
information regarding an applicant from
multiple sources. FEach applicant for a
license by reciprocity must submit the
required fees and submit or provide for the
following documentation:

A. completed application,
signed and notarized with a passport quality
photo taken within the past 6 months; appli-
cations are valid for one year from the date

of receipt;

B. official transcripts from
the school of podiatric medicine or college,
to be sent directly to the board office from
the accredited program;

C. one letter of recommen-
dation from a practicing podiatrist who is
personally acquainted with the applicant
and who can attest that the applicant is of
good moral character;

D. a certified copy of a
certificate of completion of a residency pro-
gram accredited by the [Asnerieanpodiatrie
medieal—asseetation] “CPME” council on
podiatric medical education;

E. proof that the applicant
has passed the American podiatric medical
examiners national board examination;

F. proof that the applicant
has passed the PM lexis or equivalent exam-
ination;

G proof of active practice
for the five consecutive years immediately
preceding the date of application (proof
may include a letter from an accountant, the
professional society, tax forms, or other
documentation approved by the board);

H. verification of licensure
in all states where the applicant holds or has
held a license to practice podiatry, or other
health care profession; and verification
must be sent directly to the board office
from the other state(s), and must attest to
the license status, issue date, license num-
ber, and other information requested in the
verification form.

[16.21.4.9 NMAC - Rp, 16 NMAC 21.4.8,
10-15-04; A, 7-15-07]

16.21.4.10 REPORTS: The board
[wH-ebtair] requires obtainment of reports
from the national practitioners data bank, or
other national reporting organization, and
the federation of podiatric medical boards
disciplinary data bank if the applicant is
currently licensed, or has previously been
licensed, as a podiatrist in another state.
[16.21.4.10 NMAC - Rp, 16 NMAC 21.4.8,
10-15-04; A, 7-15-07]

16.21.4.11 LICENSURE PRO-
CEDURE: [Fhe-sapplieation—forHeenstre
3 f 3 G A .
reeeipt-of-the-completed-appheation| Upon
receipt of a completed application, includ-
ing all required documentation and fees, the
secretary-treasurer or the delegate of the
board will review and may approve the
application. The results of the background
check must either indicate no negative find-

ings, or if there are negative findings, those
findings will be considered by the board.
The board may formally accept the approval
of the application at the next scheduled

meeting.
[16.21.4.11 NMAC - Rp, 16 NMAC 21.4.8,
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10-15-04; A, 7-15-07]

NEW MEXICO BOARD OF
PODIATRY

This is an amendment to 16.21.8 NMAC
Sections 8, and 15, effective 7-15-07.

16.21.8.8 HOURS REQUIRED:
Fourteen (14) hours of continuing education
are required annually, [#theticensedpeodi-
etristis-practieins—within-the-state] or twen-
ty-eight (28) hours bi-annually. Initial
licenses issued for a period of less than six
months do not require any continuing edu-
cation for the initial licensing period.
Licenses issued for more than six months
but less than twelve months require eight
hours of continuing education for the initial
licensing period.

A. Continuing education
coursework must contribute directly to the
practice of podiatric medicine.

B. One hour of credit will
be granted for every contact hour of instruc-
tion. This credit shall apply to either aca-
demic or clinical instruction.

[16.21.8.8 NMAC - Rp, Rule VII.A, 10-15-
04; A, 7-15-07]

16.21.8.15 WAIVER OF
REQUIREMENTS: Waivers of the con-
tinuing education requirement shall be
given only for prolonged illness or physical
incapacity.

A. For purposes of this
rule, a prolonged illness or physical inca-
pacity is one which is defined as lasting for
a period of more than six months.

B. Any licensee who
believes that she or he is entitled to a waiv-
er of a continuing education requirement for
reasons of prolonged illness or physical
incapacity shall request such a waiver by
sending the board a letter from his or her
physician setting out in detail the nature of
the illness or incapacity and its probable
duration. The board shall notify the licens-
ee in writing of the date on which the appli-
cation will be considered by the board. The
licensee or the licensee’s representative may
attend the meeting, present evidence on
behalf of a petition for waiver, and to speak
to the board concerning the petition. The
burden shall be on the licensee to satisfy the
board of the necessity of the waiver. The
decision of the board on the waiver shall be
final.

C. Licensee in the United
States military practicing or residing outside
the United States shall not be required to
fulfill the continuing education require-
ments for the period of the absence.

(1) The board must be notified
prior to license expiration that the licensee

will be outside the United States, including

pleted application, including all required

the period of the absence.
(2) Upon return to the United

documentation and fees, the secretary-treas-
urer or the delegate of the board will review

States, the licensee shall complete the con-

and may approve the application. The

tinuing education required for the years of
practice within the US during the renewal

results of the background check must either
indicate no negative findings, or if there are

cycle, or apply for an emergency deferral.

negative findings, those findings will be

[&]D. Applications for waiver
under this section must be filed as soon as
the licensee has reason to believe that
grounds for the waiver exist.

[16.21.8.15 NMAC - Rp, Rule VILE, 10-
15-04; A, 7-15-07]

NEW MEXICO BOARD OF
PODIATRY

This is an amendment to 16.21.10 NMAC
Section 9, effective 7-15-07.

16.21.10.9 REINSTATEMENT
OF SUSPENDED LICENSE: A podiatrist
may request reinstatement of a lapsed
license within three (3) years from the date
the license expired by notifying the board in
writing. Upon receipt of the request for
reinstatement, board staff will send a rein-
statement application. The board may des-
ignate a professional background informa-
tion service, which compiles background
information regarding an applicant from
multiple sources. The following informa-
tion is required for the request to be consid-
ered:

A. a completed applica-
tion, payment of the reinstatement fee, any
delinquent renewal fees, and proof of four-
teen hours of continuing education per the
year of renewal and each full year the
license was allowed to lapse;

B. the application may be
approved by the designee of the board if the
application is complete and all requirements
have been fulfilled;

C. verification of licensure
in all states where the applicant holds or has
held a license to practice podiatry, or other
health care profession; verification must be
sent directly to the board office from the
other state(s) and must attest to the status
issue date, license number, and other infor-
mation contained in the form;

D. the board required
reports from the national practitioners data
bank, or other national reporting organiza-
tion, and the federation of podiatric medical
boards disciplinary data bank if the appli-
cant is currently licensed, or has previously
been licensed as a podiatrist in another
state;

[&] E. no podiatrist shall reac-
tivate or resume their podiatric practice
until his or her lapsed license is reinstated
and a new license is issued;

F. upon receipt of a com-

considered by the board. The board may
formally accept the approval of the applica-
tion at the next scheduled meeting.
[16.21.10.9 NMAC - Rp, Rule VI.A&B, 10-
15-04; A, 7-15-07]

NEW MEXICO BOARD OF
PODIATRY

This is an amendment to 16.21.11 NMAC
Sections 8, and 10, effective 7-15-07.

16.21.11.8 COMPLAINTS:
Disciplinary proceedings may be instituted
by the sworn complaint of any person,
including members of the board. The com-
plaint will be reviewed by the board and any
subsequent disciplinary action shall con-
form with the Uniform Licensing Act,
Sections 61-1-1, et. seq., NMSA 1978.

A. No member of the
board or any investigators or representa-
tives appointed by the board shall bear lia-
bility or be subject to civil damages or crim-
inal prosecutions for any action undertaken
or performed within the proper functions of
the board.

B. No person or legal enti-
ty providing information to the board
whether as a report, a complaint or testimo-
ny. shall be subject to civil damages or
criminal prosecutions.

C. All written and oral
communications made by any person to the
board or the committee relating to actual or
potential disciplinary action, which includes
complaints made to the board, shall be con-
fidential communications and are not public
records for the purposes of the Public
Records Act.

D. Information contained
in _compliance files in public information
and subject to disclosure following formal
disciplinary proceedings.

[16.21.11.8 NMAC - Rp, Rule XV.A, 10-
15-04; A, 7-15-07]

16.21.11.10 SUSPENSION,
REVOCATION OR REFUSAL OF A
LICENSE: For the purpose of the Podiatry
Act, Section 61.8.11.10 NMSA 1978 of, the
following definitions shall apply.

A. “Gross malpractice” or
“gross incompetency” means, but shall not
be limited to, a significant departure from
the prevailing standard of care in treating
patients, or any act or omission by a podia-
trist such as to indicate a willful act or
injury to the patient, or such incompetence
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on the part of the podiatrist as to render the
podiatrist unfit to hold himself out to the
public as a licensed podiatrist.

B. “Unprofessional con-
duct” means, but is not limited to:

(1) performing, or holding oneself
out as able to perform, professional services
beyond the scope of one’s license and field
or fields of competence as established by
education, experience, training, or any com-
bination thereof; this includes, but is not
limited to, the use of any instrument or
device in a manner that is not in accordance
with the customary standards and practices
of the profession;

(2) practicing beyond the scope of
practice of a podiatrist as defined by the
Podiatry Act, Section 61-8-1 NMSA 1978,
or board rule;

(3) the use of false, fraudulent or
misleading advertising;

(4) the making of false or mis-
leading statement in communication with
patients or potential patients;

(5) the use of misleading or
deceptive titles or designations in a name or
title of a podiatric practice, including the
unauthorized advertisement of a specialty
designation;

(6) failure to release to a patient
copies of that patient’s records and x-rays;
in a reasonable period of time;

(7) conviction of a felony; a certi-
fied copy of the record of the court of con-
viction shall be proof of such conviction;

(8) impersonating another person
licensed to practice podiatry or permitting
or allowing any person to use his license or
certificate of registration;

(9) failure to obtain informed
consent prior to incisional surgical treat-
ment;

(10) deliberate and willful failure
to reveal, at the request of the board, the
incompetent, dishonest, or corrupt practices
of another podiatrist licensed or applying
for licensure by the board;

(11) accept rebates, or split fees or
commissions from any source associated
with the service rendered to a patient; pro-
vided, however, the sharing of profits in a
professional partnership, association, HMO,
or similar association shall not be construed
as fee-splitting;

(12) injudicious prescribing,
administration, or dispensing of any drug or
medicine;

(13) sexual misconduct;

(14) the use of a false, fraudulent
or deceptive statement in any document
connected with the practice of podiatry;

(15) the falsifying of medical
records, whether or not for personal gain;

(16) any intentional conduct or
practice which is harmful or dangerous to
the health of the patient;

(17) fraud, deceit or misrepresen-

tation in any renewal or reinstatement appli-
cation;

(18) obtaining or attempting to
obtain a license through fraud, misrepresen-
tation, or other dishonesty;

(19) cheating on an examination
for licensure;

(20) violation of any order of the
board, including any probation order;

(21) treating patients when the
podiatrist is under the influence of alcohol
or illegal drugs; or

(22) failure to report to the board
the involuntary surrender of a license to
practice in another state, or involuntary sur-
render of membership on any medical staff
or in any podiatric or professional associa-
tion or society, in lieu of, and while under
disciplinary investigation by any authority;

(23) willful abandonment of a
patient;

(24) has failed to furnish the
board, its investigators or its representatives
with information requested by the board or
the committee in the course of an official
investigation.

[16.21.11.10 NMAC - Rp, Rules VIIL, X, &
XV, 10-15-04; A, 7-15-07]

NEW MEXICO PUBLIC
EDUCATION
DEPARTMENT
6.31.2  NMAC,  Children  with

Disabilities/Gifted Children, filed August 1,
2000 is repealed and replaced by 6.31.2
NMAC, Children with Disabilities/Gifted
Children, effective June 29, 2007.

6.80.4 NMAC, Charter School Application
and Appeal Requirements, filed December
3, 2001 is repealed and replaced by 6.80.4
NMAC, Charter School Application and
Appeal Requirements, effective June 29,
2007.

NEW MEXICO PUBLIC
EDUCATION
DEPARTMENT
TITLE 6 PRIMARY  AND

SECONDARY EDUCATION
CHAPTER 31  SPECIAL EDUCA-
TION

PART 2 CHILDREN WITH

DISABILITIES/GIFTED CHILDREN

6.31.2.1 ISSUING AGENCY:
Public Education Department

[6.31.2.1 NMAC - Rp, 6.31.2.1 NMAC,
6/29/07]

6.31.2.2 SCOPE: The require-
ments of these rules are binding on each

New Mexico public agency that has direct
or delegated authority to provide special
education and related services, regardless of
whether that agency is receiving funds
under the Individuals with Disabilities
Education Improvement Act of 2004 and
regardless of whether it provides special
education and related services directly, by
contract or through other arrangements such
as referrals by the agency to private schools
or facilities. Each public agency is respon-
sible for ensuring that all rights and protec-
tions under these rules are afforded to chil-
dren referred to or placed in private schools
or facilities including residential treatment
centers, day treatment centers, hospitals, or
mental health institutions by that public
agency.

[6.31.2.2 NMAC - Rp, 6.31.2.2 NMAC,
6/29/07]

6.31.2.3 STATUTORY
AUTHORITY: Section 22-13-5 NMSA
1978 authorizes the public education
department to develop and establish regula-
tions and standards for the conduct of spe-
cial education in the schools and classes of
the public school system in the state and in
all institutions wholly or partially supported
by the state and to monitor and enforce
those regulations and standards. Section
22-13-6.1 NMSA 1978 authorizes the pub-
lic education department to adopt standards
pertaining to the determination of who is a
gifted child as part of the educational stan-
dards for New Mexico schools. Section 22-
13-5 NMSA 1978 directs the public educa-
tion department to establish rules and stan-
dards under Public Law 108-446, now the
Individuals with Disabilities Education
Improvement Act of 2004 (IDEA). The
IDEA at 20 USC Sec. 1412(a)(11) requires
the state educational agency in each partici-
pating state to ensure that the requirements
of the IDEA and state educational standards
are met in all educational programs admin-
istered by any state or local educational
agency for children with disabilities aged 3
through 21.

[6.31.2.3 NMAC - Rp, 6.31.2.3 NMAC,
6/29/07]

6.31.2.4
Permanent
[6.31.2.4 NMAC - Rp, 6.31.2.4 NMAC,
6/29/07]

DURATION:

6.31.2.5 EFFECTIVE DATE:
June 29, 2007, unless a later date is speci-
fied at the end of a section.

[6.31.2.5 NMAC - Rp, 6.31.2.5 NMAC,
6/29/07]

6.31.2.6 OBJECTIVE: The
following rule is promulgated to assist New
Mexico public agencies in appropriately
identifying and providing educational serv-
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ices for children with disabilities and gifted
children. The purposes of this rule is (a) to
ensure that all children with disabilities and
gifted children have available a free appro-
priate public education which includes spe-
cial education and related services to meet
their unique needs; (b) to ensure that the
rights of children with disabilities and gift-
ed children and their parents are protected,;
(c) to assist public agencies to provide for
the education of all children with disabili-
ties and gifted children; and (d) to evaluate
and ensure the effectiveness of efforts to
educate those children.

[6.31.2.6 NMAC - Rp, 6.31.2.6 NMAC,
6/29/07]
6.31.2.7 DEFINITIONS:

A. Terms defined by feder-
al laws and regulations. All terms defined
in the following federal laws and regula-
tions and any other federally defined terms
that are incorporated there by reference are
incorporated here for purposes of these
rules.

(1) The Individuals with
Disabilities Education Improvement Act of
2004 (IDEA), 20 USC Secs. 1401 and fol-
lowing.

(2) The IDEA regulations at 34
CFR Part 300 (governing Part B programs
for school-aged children with disabilities),
34 CFR Part 301 (governing programs for
preschool children with disabilities).

(3) Pursuant to the paperwork
reduction provisions of IDEA 20 USC Sec.
1408, all definitions, with the exception of
those found in Subsection B of 6.31.2.7
below, contained in the IDEA Parts 300 and
301 at 34 CFR Secs. 300.1 through 300.45,
will be adopted by reference.

B. The following terms
shall have the following meanings for pur-
poses of these rules.

(1) “CFR” means the code of
federal regulations, including future amend-
ments.

(2) “Child with a disability”
means a child who meets all requirements
of 34 CFR Sec. 300.8 and who:

(a) is aged 3 through 21 or will
turn 3 at any time during the school year;

(b) has been evaluated in accor-
dance with 34 CFR Secs. 300.304-300.311
and any additional requirements of these or
other public education department rules and
standards and as having one or more of the
disabilities specified in 34 CFR Sec. 300.8
including mental retardation, a hearing
impairment including deafness, a speech or
language impairment, a visual impairment
including blindness, emotional disturbance,
orthopedic impairment, autism, traumatic
brain injury, and other health impairment, a
specific learning disability, deaf-blindness,
or being developmentally delayed as

defined in paragraph (4) below; and who
has not received a high school diploma; and

(c) at the discretion of each local
educational agency and subject to the addi-
tional requirements of Subsection 2 of
Paragraph F of 6.31.2.10 NMAC, the term
“child with a disability” may include a child
aged 3 through 9 who is evaluated as being
developmentally delayed and who, because
of that condition, needs special education
and related services.

(3) “Department” means the
public education department.

(4) “Developmentally delayed”
means a child aged 3 through 9 or who will
turn 3 at any time during the school year:
with documented delays in development
which are at least two standard deviations
below the mean on a standardized test
instrument or 30 per cent below chronolog-
ical age; and who in the professional judg-
ment of the IEP team and one or more qual-
ified evaluators needs special education or
related services in at least one of the fol-
lowing five areas: receptive or expressive
language, cognitive abilities, gross or fine
motor functioning, social or emotional
development or self-help/adaptive function-
ing. Use of the developmentally delayed
option by individual local educational agen-
cies is subject to the further requirements of
Paragraph 2 of Subsection F of 6.31.2.10
NMAC.

(5) The “educational jurisdic-
tion” of a public agency includes the geo-
graphic area, age range and all facilities
including residential treatment centers, day
treatment centers, hospitals, mental health
institutions, juvenile justice facilities, state
supported schools, or programs within
which the agency is obligated under state
laws, rules or regulations or by enforceable
agreements including joint powers agree-
ments (JPA) or memoranda of understand-
ing (MOU) to provide educational services
for children with disabilities. In situations
such as transitions, transfers and special
placements, the educational jurisdiction of
two or more agencies may overlap and
result in a shared obligation to ensure that a
particular child receives all the services to
which the child is entitled.

(6) A “free appropriate public
education (FAPE)” means special educa-
tion and related services which meet all
requirements of 34 CFR Sec. 300.17 and
which, pursuant to Sec. 300.17(b), meet all
applicable department rules and standards,
including but not limited to these rules
(6.31.2 NMAC), the Standards for
Excellence (6.30.2 NMAC) and department
rules governing school personnel prepara-
tion, licensure and performance (6.60
NMAC through 6.64 NMAC), student
rights and responsibilities (6.11.2 NMAC)
and student transportation (6.41.3 and

6.41.4 NMAC).

(7) The “general education cur-
riculum” pursuant to 34 CFR Sec. 300.320,
means the same curriculum that a public
agency offers for nondisabled children. For
New Mexico public agencies whose non-
special education programs are subject to
department rules, the general curriculum
includes the content standards, benchmarks
and all other applicable requirements of the
Standards for Excellence (6.30.2 NMAC)
and any other department rules defining
curricular requirements.

(8) “LEA” means a local educa-
tional agency as defined in 34 CFR Sec.
300.28.

(9) “Individualized education
program” or IEP means a written statement
for a child with a disability that is devel-
oped, reviewed, and revised in accordance
with 34 CFR Secs. 300.320 through
300.324;

(10) The “IDEA” means the fed-
eral Individuals with Disabilities Education
Improvement Act of 2004, 20 USC Secs.
1401 and following, including future
amendments.

(11) “NMAC” means the New
Mexico administrative code, including
future amendments.

(12) “NMSA 1978” means the
1978 Compilation of New Mexico Statutes
Annotated, including future amendments.

(13) “Parent” includes, in addi-
tion to the persons specified in 34 CFR Sec.
300.30, a child with a disability who has
reached age 18 and for whom there is no
court-appointed general guardian, limited
guardian or other court-appointed person
who has legal custody or has otherwise been
authorized by a court to make educational
decisions on the child’s behalf as provided
in Subsection K of 6.31.2.13 NMAC.
Pursuant to 34 CFR Sec. 300.519 and
department policy, a foster parent of a child
with a disability may act as a parent under
Part B of the IDEA if: (i) the foster parent or
the state children, youth and families
department (CYFD) provides appropriate
documentation to establish that CYFD has
legal custody and has designated the person
in question as the child’s foster parent; and
(i1) the foster parent is willing to make the
educational decisions required of parents
under the IDEA; and has no interest that
would conflict with the interests of the
child. A foster parent who does not qualify
under the above requirements but who
meets all requirements for a surrogate par-
ent under 34 CFR Sec. 300.519 may be
appointed as a surrogate if the public
agency responsible for making the appoint-
ment deems such action appropriate. (See
Subsection J of 6.31.2.13 NMAC.)

(14) “Puente para los ninos
fund” in New Mexico means a risk pool
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fund to support high cost students with dis-
abilities identified by LEAs pursuant to 34
CFR Sec. 300.704(c)(3)(1).

(15) “SAT” means the student
assistance team, which is a school-based
group of people whose purpose is to provide
additional educational support to students
who are experiencing difficulties that are
preventing them from benefiting from gen-
eral education.

(16) “SEB” means the special
education bureau of the public education
department.

(17) As authorized by 34 CFR
Sec. 300.8 and 300.39, “special education”
in New Mexico may include speech-lan-
guage pathology services.

(18) A “state-supported educa-
tional program” means a publicly funded
program that:

(a) provides special education
and related services to children with disabil-
ities who come within the program’s educa-
tional jurisdiction;

(b) is operated by, or under con-
tractual arrangements for, a state school,
state educational institution or other state
institution, state hospital or state agency;
and

(¢) is primarily funded through
direct legislative appropriations or other
direct state support to a public agency other
than a local school district.

(19) “USC” means the United
States code, including future amendments.

C. Definitions related to
dispute resolution. The following terms are
listed in the order that reflects a continuum
of dispute resolution options and shall have
the following meanings for the purposes of
these rules.

(1) “Complaint assistance IEP
(CAIEP) meeting” means an IEP meeting
that is facilitated by the representative of the
public agency who directs special education
programs within the public agency, and who
has decision-making authority on behalf of
such agency.

(2) “Facilitated IEP (FIEP)
meeting” means an IEP meeting that uti-
lizes an independent, state-approved, state-
funded, trained facilitator as an IEP facilita-
tor to assist the IEP team to communicate
openly and effectively, in order to resolve
conflicts related to a student’s IEP.

(3) “Mediation” means a meet-
ing or series of meetings that utilizes an
independent, state-approved, state-funded,
trained mediator to assist parties to recon-
cile disputed matters related to a student’s
IEP or other educational, non-IEP-related
issues.

D. The definitions in
Subsection D apply only to Section 12 (edu-
cational services for gifted children).

(1) Gifted child defined. As used
in 6.31.2.12 NMAC, “gifted child” means a

school-age person as defined in Sec. 22-13-
6(D) NMSA 1978 whose intellectual ability
paired with subject matter aptitude/achieve-
ment, creativity/divergent thinking, or prob-
lem-solving/critical thinking meets the eli-
gibility criteria in 6.31.2.12 NMAC and for
whom a properly constituted IEP team
determines that special education services
are required to meet the child’s educational
needs.

(2) Qualifying areas defined.

(a) “Intellectual ability” means a
score two standard deviations above the
mean as defined by the test author on a
properly administered intelligence measure.
The test administrator must also consider
the standard error of measure (SEM) in the
determination of whether or not criteria
have been met in this area.

(b) “Subject matter
aptitude/achievement” means superior
academic performance on a total subject
area score on a standardized measure, or as
documented by information from other
sources as specified in Paragraph (2) of
Subsection C of 6.31.2.12 NMAC.

(¢) “Creativity/divergent think-
ing” means outstanding performance on a
test of creativity/ divergent thinking, or in
creativity/divergent thinking as documented
by information from other sources as speci-
fied in Paragraph (2) of Subsection C of
6.31.2.12 NMAC.

(d) “Problem-solving/critical
thinking” means outstanding performance
on a test of problem-solving/critical think-
ing, or in problem-solving/critical thinking
as documented by information from other
sources as specified in Subparagraph (b) of
Paragraph (2) of Subsection B of 6.31.2.12
NMAC.

E. The definitions in
Subsection E apply only to Section 13,
Subsection 1 (additional rights of parents,
students, and public agencies - due process
hearings).

(1) “Expedited hearing” means a
hearing that is available on request by a par-
ent or a public agency under 34 CFR Secs.
300.532(c) and is subject to the require-
ments of 34 CFR Sec. 300.532(c).

(2) “Gifted services” means spe-
cial education services to gifted children as
defined in Subsection A of 6.31.2.12
NMAC.

(3) “Summary due process
hearing” means a hearing designed to pro-
ceed more quickly and incur less expense
than a standard due process hearing, as
explained under Paragraph (15) of
Subsection I of 6.31.2.13 NMAC.

(4) “Transmit” means to mail,
send by electronic mail or telecopier (fac-
simile machine) or hand deliver a written
notice or other document and obtain written
proof of delivery by one of the following
means:

(a) an electronic mail system’s
confirmation of a completed transmission to
an e-mail address that is shown to be valid
for the individual to whom the transmission
was sent;

(b) a telecopier machine’s confir-
mation of a completed transmission to a
number which is shown to be valid for the
individual to whom the transmission was
sent;

(c) areceipt from a commercial or
government carrier showing to whom the
article was delivered and the date of deliv-
ery;

(d) a written receipt signed by the
secretary of education or designee showing
to whom the article was hand-delivered and
the date delivered; or

(e) a final decision to any party
not represented by counsel for a due process
hearing by the U.S. postal service, certified
mail, return receipt requested, showing to
whom the articles was delivered and the
date of delivery.

[6.31.2.7 NMAC - Rp, 6.31.2.7 NMAC,
6/29/07]

6.31.2.8 RIGHT TO A FREE
APPROPRIATE PUBLIC EDUCATION
(FAPE)

A. All children with dis-
abilities aged 3 through 21 or who will turn
3 at any time during the school year who
reside in New Mexico, including children
with disabilities who have been suspended
or expelled from school, have the right to a
free appropriate public education that is
made available by one or more public agen-
cies in compliance with all applicable
requirements of 34 CFR Secs. 300.101 and
300.120 and these or other department rules
and standards. Children with disabilities
who are enrolled in private schools have the
rights provided by 34 CFR Secs. 300.129-
300.148 and Subsection L of 6.31.2.11
NMAC.

B. Only children who
meet the criteria in these rules may be
included in calculating special education
program units for state funding and counted
as eligible children for federal flow-through
funds under Part B of the IDEA.

[6.31.2.8 NMAC - Rp, 6.31.2.8 NMAC,
6/29/07]

6.31.2.9 PUBLIC AGENCY
RESPONSIBILITIES:

A. Compliance with appli-
cable laws and regulations. Each New
Mexico public agency, within the scope of
its authority, shall develop and implement
appropriate policies, procedures, programs
and services to ensure that all children with
disabilities who reside within the agency’s
educational jurisdiction, including children
who are enrolled in private schools or facil-
ities such as residential treatment centers,
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day treatment centers, hospitals, mental
health institutions, or are schooled at home,
are identified and evaluated and have access
to a free appropriate public education
(FAPE) in compliance with all applicable
requirements of state and federal laws and
regulations. This obligation applies to all
New Mexico public agencies that are
responsible under laws, rules, regulations or
written agreements for providing education-
al services for children with disabilities,
regardless of whether that agency receives
funds under the IDEA and regardless of
whether it provides special education and
related services directly, by contract, by
referrals to private schools or facilities
including residential treatment centers, day
treatment centers, hospitals, mental health
institutions or through other arrangements.

B. Public agency funding
and staffing.

(1) Each public agency that pro-
vides special education or related services
to children with disabilities shall allocate
sufficient funds, staff, facilities and equip-
ment to ensure that the requirements of the
IDEA and all department rules and stan-
dards that apply to programs for children
with disabilities are met.

(2) The public agency with pri-
mary responsibility for ensuring that FAPE
is available to a child with a disability on
the date set by the department for a child
count or other report shall include that child
in its report for that date. Public agencies
with shared or successive responsibilities
for serving a particular child during a single
fiscal year are required to negotiate equi-
table arrangements through joint powers
agreements or memorandums of under-
standing or interstate agreements for shar-
ing the funding and other resources avail-
able for that child. Such agreements shall
include provisions with regard to resolving
disputes between the parties to the agree-
ment.

(3) Placement of students in pri-
vate or public residential treatment centers,
or other out of home treatment or habilita-
tion programs, by the IEP team. The send-
ing school shall be responsible for the pro-
vision of special education and related serv-
ices. In no event shall a child with an IEP
be allowed to remain in an out of home
treatment or habilitation program for more
than 10 days without receiving special edu-
cation or related services.

(4) Educational agencies may
seek payment or reimbursement from none-
ducational agencies or public or private
insurance for services or devices covered by
those agencies that are necessary to ensure
FAPE to children with disabilities. Claims
for payment or reimbursement shall be sub-
ject to the procedures and limitations estab-
lished in 34 CFR Secs. 300.154(b) and

300.154(d) through (g), and any laws, regu-
lations, executive orders, contractual
arrangements or other requirements govern-
ing the noneducational payor’s obligations.

(5) Risk pool fund. (Puente para
los ninos fund.)

(a) Local educational agency high
cost fund.

(i) In compliance with
34 CFR Sec. 300.704(c) the department
shall maintain a risk pool fund to support
high cost children with disabilities identi-
fied by LEAs.

(ii) Funds distributed
under this program will be on a reim-
bursable basis.

(b) Application of funds. LEAs
desiring to be reimbursed for the cost of
children with disabilities with high needs
shall file an application in accordance with
the department’s puente para los ninos fund
as described on the department’s website.

(6) Pursuant to 34 CFR Sec.
300.154(d), a public agency may use the
medicaid or other public benefits or insur-
ance in which a child participates to provide
or pay for services required under the IDEA
Part B regulations, as permitted under the
public insurance program, except as provid-
ed in (a) below.

(a) With regard to services
required to provide FAPE to an eligible
child, the public agency:

(i) may not require par-
ents to sign up for or enroll in public insur-
ance programs in order for their child to
receive FAPE under Part B of the IDEA;

(ii) may not require par-
ents to incur an out-of-pocket expense such
as the payment of a deductible or co-pay
amount incurred in filing a claim for servic-
es provided pursuant to the IDEA Part B
regulations, but pursuant to 34 CFR Sec.
300.154(f)(2), may pay the cost that the par-
ent otherwise would be required to pay; and

(iii) may not use a
child’s benefits under a public benefits or
insurance program if that use would: (A)
decrease available lifetime coverage or any
other insured benefit; (B) result in the fam-
ily paying for services that would otherwise
be covered by the public insurance program
and that are required for the child outside of
the time the child is in school; (C) increase
premiums or lead to the discontinuation of
benefits or insurance; or (D) risk loss of eli-
gibility for home and community-based
waivers, based on aggregate health-related
expenditures.

(b) Pursuant to 34 CFR Sec.
300.142 (f), an educational agency must
obtain a parent’s informed written consent
for each proposed use of private insurance
benefits and must inform parents that their
refusal to permit the use of their private
insurance will not relieve the educational

agency of its responsibility to ensure that all
required services are provided at no cost to
the parents.

(¢) Pursuant to 34 CFR Sec.
300.154():

(i) if a public agency is
unable to obtain parental consent to use the
parent’s private insurance, or public bene-
fits or insurance when the parent would
incur a cost for a specified service required
under the IDEA Part B regulations, to
ensure FAPE the public agency may use its
Part B funds to pay for the service; and

(ii) to avoid financial
cost to parents who otherwise would con-
sent to use private insurance, or public ben-
efits or insurance if the parent would incur a
cost, the public agency may use its Part B
funds to pay the cost the parents otherwise
would have to pay to use the parent’s insur-
ance (e.g., the deductible or co-pay
amounts).

(7) Each public agency is respon-
sible for ensuring that personnel serving
children with disabilities are qualified under
state licensure requirements and are ade-
quately prepared for their assigned respon-
sibilities, pursuant to 34 CFR Sec. 300.156.
Paraprofessionals and assistants who are
appropriately trained and supervised in
accordance with applicable department
licensure rules or written department policy
may be used to assist in the provision of
special education and related services to
children with disabilities under Part B of the
IDEA.

C. IDEA applications and
assurances. Each New Mexico public
agency that desires to receive IDEA flow-
through funds shall file an annual applica-
tion with the department in the form pre-
scribed by the department. Each applica-
tion shall:

(1) provide all
requested by the department;

(2) demonstrate to the depart-
ment’s satisfaction that the agency is in
compliance with all applicable require-
ments of 34 CFR Secs. 300.200-300.230
and these or other department rules and
standards;

(3) include an agreement that the
agency upon request will provide any fur-
ther information the department requires to
determine the agency’s initial or continued
compliance with all applicable require-
ments;

(4) include assurances satisfacto-
ry to the department that the public agency
does and will continue to operate its pro-
grams in compliance with all applicable
federal and state programmatic, fiscal and
procedural requirements including the
development of joint powers agreements,
memoranda of understanding or other inter-
agency agreements to address shared or suc-

information



474

New Mexico Register / Volume XVIII, Number 12 / June 29, 2007

cessive responsibilities to meet the educa-
tional needs of a particular child during a
single fiscal year; and

(5) pursuant to Subsection C of
Section 22-8-11, NMSA 1978, the depart-
ment shall not approve and certify an oper-
ating budget of any school district or state-
chartered charter school that fails to demon-
strate that parental involvement in the
process was solicited.

D. Early intervening serv-
ices set aside funds. Fifteen percent set
aside.

(1) Pursuant to 34 CFR Secs.
300.208(a)(2) and 300.266, LEAs may use
up to fifteen percent of the amount the LEA
receives under Part B of IDEA to implement
early intervening services for children with
or without disabilities in kindergarten
through grade 12 with particular emphasis
on children in kindergarten through grade
three.

(2) Prior to the implementation or
use of these set aside funds, the LEA must
have on record with the department an
approved plan for use of these funds as
described by 34 CFR Sec. 300.226(b) and
how such activities will be coordinated with
regional education cooperatives as
described in 34 CFR Sec. 300.226(e), if
applicable.

(3) The LEA plan for use of set
aside funds shall be submitted as an adden-
dum to its annual application for Part B
funding. If the LEA determines to imple-
ment a set aside plan after the initial appli-
cation, a request for implementation of a set
aside plan must be submitted for approval
60 days before the implementation of the
plan.

(4) Each LEA that develops and
maintains coordinated, early intervening
services must report annually to the depart-

ment as provided in 34 CFR Sec.
300.226(d).

E. Significant dispropor-
tionality.

(1) Pursuant to CFR 34 Sec.
300.646, LEAs must provide for the collec-
tion and examination of data to determine if
significant disproportionality, based on race
and ethnicity, is occurring with respect to:

(a) the identification of children
as children with disabilities including the
identification of children as children with
disabilities in accordance with a particular
impairment as defined by 34 CFR Sec.
300.8;

(b) the placement in particular
educational settings of these children; and

(¢) the incidence, duration and
type of disciplinary actions, including sus-
pensions and expulsions.

(2) Each public agency must
reserve the fifteen percent early intervening
funds if they are identified for having data
that is significantly disproportionate in any

one of the following categories:

(a) suspension of students with
disabilities;

(b) over identification of students
with disabilities;

(¢) over identification of students
in accordance with a particular impairment
as defined by 34 CFR Sec. 300.8; and

(d) placement of students with
disabilities in a particular setting.

(3) Review and revision of poli-
cies, practices and procedures. In the case
of a determination of significant dispropor-
tionality with respect to the identification of
children as children with disabilities, or the
placement in particular educational settings
of these children, in accordance with
Paragraph (1) of this subsection, the LEA
must:

(a) provide for the review and, if
appropriate, revision of the policies, proce-
dures and practices used in the identifica-
tion or placement to ensure that the policies,
procedures and practices comply with the
requirements of the IDEA; and

(b) require any LEA identified
under Paragraph (1) of this subsection to
reserve the maximum amount of funds
under 34 CFR Sec. 300.226 to provide com-
prehensive coordinated early intervening
services to serve children in the LEA, par-
ticularly, but not exclusively, children in
those groups that were significantly over-
identified under Paragraph (1) of this sub-
section; and

(¢) require the LEA to publicly
report on the revision of policies, practices
and  procedures  described  under
Subparagraph (b) of this paragraph.

F. Notification of public
agency in case of ineligibility. Pursuant to
34 CFR Sec. 300.221, if the department
determines that a public agency is not eligi-
ble under Part B of the act, the department
shall notify the affected agency of that
determination and provide the agency with
reasonable notice and an opportunity for a
hearing under 34 CFR Sec. 76.401(d).

G Withholding of funds
for noncompliance. Pursuant to 34 CFR
Sec. 300.222, if the department, after rea-
sonable notice and an opportunity for a
hearing under 34 CFR Sec. 76.401(d), finds
that a public agency that has previously
been determined to be eligible is failing to
comply with any requirement described in
34 CFR Secs. 300.201-300.213 and 34 CFR
Sec. 300.608, the department must reduce
or may not provide any further Part B pay-
ments to the public agency until the depart-
ment is satisfied that the public agency is in
compliance with that requirement.

H. Reallocation of funds.
Pursuant to 34 CFR Sec. 300.705(¢c) if the
department determines that a public agency
is adequately providing FAPE to all chil-
dren with disabilities residing in the area

served by that public agency with state and
local funds, the department may reallocate
any portion of the funds under this part that
are not needed by that public agency to pro-
vide FAPE to other LEAs in the state that
are not adequately providing special educa-
tion and related services to all children with
disabilities residing in the areas served by
those other LEAs.

[6.31.2.9 NMAC - Rp, 6.31.2.9 NMAC,
6/29/07]

6.31.2.10 IDENTIFICATION,
EVALUATIONS AND ELIGIBILITY
DETERMINATIONS:

A. Child find. Each public
agency shall adopt and implement policies
and procedures to ensure that all children
with disabilities who reside within the
agency’s educational jurisdiction, including
children with disabilities attending private
schools or facilities such as residential treat-
ment centers, day treatment centers, hospi-
tals, mental health institutions, detention
and correctional facilities, children who are
schooled at home, highly mobile children
and children who are advancing from grade
to grade, regardless of the severity of their
disability, and who are in need of special
education and related services, are located,
evaluated and identified in compliance with
all applicable requirements of 34 CFR Secs.
300.111, 300.131, 300.301-306 and these or
other department rules and standards. For
preschool children, child find screenings

shall serve as interventions under
Subsection B of 6.31.2.10 NMAC.
B. The public agency shall

follow a three tier model of student inter-
vention as a proactive system for early
intervention for students who demonstrate a
need for educational support for learning.

(1) In tier I, the public agency
must ensure that adequate universal screen-
ing in the areas of general health and well-
being, language proficiency status, and aca-
demic levels of proficiency has been com-
pleted for each student enrolled. If univer-
sal screening a referral from a parent, a
school staff member, or other information
available to a public agency suggests that a
particular student needs educational support
for learning, then the student shall be
referred to the student assistance team
(SAT) for consideration of interventions at
the tier II level.

(2) In tier I, a properly constitut-
ed SAT at each school, which includes the
student’s parents and student, as appropri-
ate, must conduct the child study process
and consider, implement and document the
effectiveness of appropriate research-based
interventions utilizing curriculum-based
measures. In addition, the SAT must
address culture and acculturation, socioeco-
nomic status, possible lack of appropriate
instruction in reading or math, teaching and
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learning styles in order to rule out other pos-
sible causes of the student’s educational dif-
ficulties. When it is determined that a stu-
dent has an obvious disability or a serious
and urgent problem, the SAT shall address
the student’s needs promptly on an individ-
ualized basis which may include a referral
for a multidisciplinary evaluation to deter-
mine possible eligibility for special educa-
tion and related services consistent with the
requirements of 34 CFR Sec. 300.300.

(3) In tier III, a student has been
identified as a student with a disability and
deemed eligible for special education and
related services, and an IEP is developed by
a properly constituted IEP team pursuant to
34 CFR Sec. 300.321.

C. Criteria for identifying
children with perceived specific learning
disabilities.

(1) In identifying children with
specific learning disabilities, the public
agency may use the dual discrepancy model
as defined and described in the New Mexico
Technical Evaluation and Assessment
Manual (New Mexico T.E.A.M.) or the
severe discrepancy model as defined and
described in New Mexico T.E.A.M.

(2) Effective July 1, 2009, public
agencies must implement the dual discrep-
ancy model in kindergarten through third
grade.

D. Evaluations and reeval-
uations.

(1) Initial evaluations.

(a) Each public agency must con-
duct a full and individual initial evaluation,
at no cost to the parent, and in compliance
with requirements of 34 CFR Secs. 300.305
and 300.306 and other department rules and
standards before the initial provision of spe-
cial education and related services to a child
with a disability.

(b) Request for initial evaluation.
Consistent with the consent requirement in
34 CFR Sec. 300.300, either a parent of a
child or a public agency may initiate a
request for an initial evaluation to determine
if the child is a child with a disability.

(¢) Procedures for initial evalua-
tion.

(i) The initial evalua-
tion must be conducted within 60 calendar
days of receiving parental consent for eval-
uation.

(i) Each public agency
must follow evaluation procedures in com-
pliance with applicable requirements of 34
CFR Sec. 300.304 and other department
rules and standards to determine: (1) if the
child is a child with a disability under 34
CFR Sec. 300.8; and (2) if the child requires
special education and related services to
benefit from their education program.

(iii) Each public agency
shall maintain a record of the receipt, pro-

cessing and disposition of any referral for
an individualized evaluation. All appropri-
ate evaluation data, including complete SAT
file documentation and summary reports
from all individuals evaluating the child
shall be reported in writing for presentation
to the multi-disciplinary team or IEP team.

(d) Exception to the 60 day time
frame. The requirements of this subsection
do not apply:

(i) if the parent of a
child repeatedly fails or refuses to produce
the child for the evaluation; or

(ii) if the child enrolls
in a school of another LEA after the 60 day
time frame in this subsection has begun, and
prior to a determination by the child’s pre-
vious public agency as to whether the child
is a child with a disability under 34 CFR
Sec. 300.8.

(e) The exception to the 60 day
time frame in Item (ii) of Subparagraph (d)
of Paragraph (1) of Subsection D of
6.31.2.10 NMAC applies only if the subse-
quent public agency is making sufficient
progress to ensure a prompt completion of
the evaluation, and the parent and subse-
quent public agency agree to a specific time
when the evaluation will be completed.

(f) The multi-disciplinary team
including the parent and child, if appropri-
ate, must meet to determine if the child is a
child with a disability and requires an IEP
upon completion of the initial evaluation.

(g) Each public agency must use
the three tiered model for students suspect-
ed of having a specific learning disability,
consistent with the department rules, poli-
cies and standards to ensure that lack of
instruction in reading or math, is not the pri-
mary cause of learning difficulties for chil-
dren who are being referred for evaluation
due to a suspected disability under the spe-
cific learning disability category in compli-
ance with 34 CFR Sec. 300.307.

(2) Reevaluations.

(a) Each LEA must ensure that a
reevaluation of each child is conducted at
least once every three years, unless the par-
ent and the public agency agree that a
reevaluation is unnecessary, and is in com-
pliance with the requirements of 34 CFR
Secs. 300.303-300.311, and any other appli-
cable department rules and standards.

(b) Reevaluations may be con-
ducted more often if:

(i) the LEA determines
the educational or related services needs,
including improved academic achievement
and functional performance, of the child
warrant a reevaluation; or

(i) the child’s parent or
teacher requests a reevaluation.

(¢) Reevaluations may not occur
more than once a year, unless the parent and
public agency agree otherwise.

(d) Procedures for conducting
evaluations and reevaluations.

(i) The public agency
must provide notice to the parents of a child
with a disability that describes any evalua-
tion procedures the agency proposes to con-
duct in compliance with 34 CFR Sec.
300.503;

(ii) The initial evalua-
tion (if appropriate) and any reevaluations
must begin with a review of existing infor-
mation by a group that includes the parents,
the other members of a child’s IEP team and
other qualified professionals, as appropri-
ate, to determine what further evaluations
and information are needed to address the
question in 34 CFR Sec. 300.305(a)(2).
Pursuant to 34 CFR Sec. 300.305(b), the
group may conduct its review without a
meeting.

(iii) If it is determined
that a child requires an individualized eval-
uation or reevaluation the public agency is
required to follow the procedures estab-
lished by the department.

(iv) Each public agency
must use a variety of assessment tools and
strategies to gather relevant functional,
developmental and academic information
about the child, including information pro-
vided by the child’s family that may assist
in determining if the child is a child with a
disability, the content of the child’s IEP
including information related to assisting
the child to be involved and progress in the
general education curriculum or for a pre-
school child to participate in appropriate
activities.

(e) Each public agency shall
maintain a record of the receipt, processing,
and disposition of any referral for an indi-
vidualized reevaluation. Reevaluation shall
be completed on or before the three year
anniversary date. All appropriate reevalua-
tion data and summary reports from all indi-
viduals evaluating the child shall be report-
ed in writing for presentation to the multi-
disciplinary team or IEP team.

(f) The parents of a child with a
disability who disagree with an evaluation
obtained by the public agency have the right
to obtain an independent educational evalu-
ation of the child at public expense pursuant
to 34 CFR Sec. 300.502.

E. Procedural  require-
ments for the assessment and evaluation of
culturally and linguistically diverse chil-
dren.

(1) Each public agency must
ensure that tests and other evaluation mate-
rials used to assess children are selected,
provided and administered so as not to be
discriminatory on a racial or cultural basis
and are provided and administered in the
child’s native language or other mode of
communication, such as American sign lan-
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guage, and in the form most likely to yield
accurate information, on what the child
knows and can do academically, develop-
mentally and functionally, unless it is clear-
ly not feasible to select, provide or adminis-
ter pursuant to 34 CFR Sec. 300.304(c)(1).

(2) Each public agency must
ensure that selected assessments and meas-
ures are valid and reliable and are adminis-
tered in accordance with instructions pro-
vided by the assessment producer and are
administered by trained and knowledgeable
personnel.

(3) Each public agency must con-
sider information about a child’s language
proficiency in determining how to conduct
the evaluation of the child to prevent
misidentification. A child may not be deter-
mined to be a child with a disability if the
determinant factor for that eligibility deter-
mination is limited English proficiency.
Comparing academic achievement results
with grade level peers in the public agency
with similar cultural and linguistic back-
grounds should guide this determination
process and ensure that the child is exhibit-
ing the characteristics of a disability and not
merely language difference in accordance
with 34 CFR Sec. 300.306(b)(1).

(4) Each public agency must
ensure that the child is assessed in all areas
related to the suspected disability.

(5) Policies for public agency
selection of assessment instruments
include:

(a) assessment and evaluation
materials that are tailored to assess specific
areas of educational need; and

(b) assessments that are selected
ensure that results accurately reflect the
child’s aptitude or achievement level.

(6) Public agencies in New
Mexico shall devote particular attention to
the foregoing requirements in light of the
state’s cultural and linguistic diversity.
Persons assessing culturally or linguistical-
ly diverse children shall consult appropriate
professional standards to ensure that their
evaluations are not discriminatory and
should include appropriate references to
such standards and concerns in their written
reports.

F. Eligibility determina-
tions.

(1) General rules regarding eligi-
bility determinations

(a) Upon completing the adminis-
tration of tests and other evaluation materi-
als, a group of qualified professionals and
the parent of the child must determine
whether the child is a child with a disabili-
ty, as defined in 34 CFR Sec. 300.8 and
Paragraph (2) of Subsection B of 6.31.2.7
NMAC. The determination shall be made in
compliance with all applicable require-
ments of 34 CFR Sec. 300.306 and these or
other department rules and standards and,

for a child suspected of having a specific
learning disability, in compliance with the
additional procedures of 34 CFR Secs.
300.307-300.311, and these or other depart-
ment rules, policies and standards.

(b) The public agency must pro-
vide a copy of the evaluation report and the
documentation of determination of eligibil-
ity to the parent.

(2) Optional use of developmen-
tally delayed classification for children aged
3 through 9

(a) The developmentally delayed
classification may be used at the option of
individual local education agencies but may
only be used for children who do not quali-
fy for special education under any other dis-
ability category.

(b) Children who are classified as
developmentally delayed must be reevaluat-
ed during the school year in which they turn
9 and will no longer be eligible in this cate-
gory when they become 10. A student who
does not qualify under any other available
category at age 10 will no longer be eligible
for special education and related services.
[6.31.2.10 NMAC - Rp, 6.31.2.10 NMAC,
6/29/07]

6.31.2.11 EDUCATIONAL
SERVICES FOR CHILDREN WITH
DISABILITIES:

A. Preschool programs for
children aged 2 through 5.

(1) Each public agency shall
ensure that a free appropriate public educa-
tion is available for each preschool child
with a disability within its educational juris-
diction no later than the child’s third birth-
day and that an individualized education
program (IEP) under Part B or an individual
family services plan (IFSP) under Part C of
the IDEA is in effect by that date in compli-
ance with 34 CFR Secs. 300.101, 300.124
and 300.323(b).

(2) A child who will turn three at
any time during the school year who is
determined eligible may enroll in a Part B
preschool program at the beginning of the
school year if the parent so chooses,
whether or not the child has previously been
receiving Part C services.

(3) Each public agency shall
develop and implement appropriate policies
and procedures to ensure a smooth and
effective transition from Part C to Part B
programs for preschool children with dis-
abilities within the agency’s educational
jurisdiction, in compliance with 34 CFR
Sec. 300.124. Each LEA and other public
agencies as appropriate shall make reason-
able efforts to establish productive working
relations with local Part C programs and
when given reasonable notice shall partici-
pate in the ninety day transition planning
conferences arranged by local Part C
providers.

(4) In particular:

(a) Each LEA shall survey Part C
programs within its educational jurisdiction
in its child find efforts to identify children
who will be eligible to enter the LEA’s Part
B preschool program in future years.

(b) Each LEA shall promote par-
ent and family involvement in transition
planning with Part C programs, community
programs and related services providers at
least six months before the child is eligible
to enter the LEA’s Part B preschool pro-
gram.

(c) Each LEA shall establish and
implement procedures to support successful
transitions including parent training, profes-
sional development for special educators
and general educators, and student and par-
ent self-advocacy training and education.

(d) Each LEA shall assist parents
in becoming their child’s advocates as the
child makes the transition through systems.

(e) Each LEA shall participate in
transition planning conferences arranged by
the designated Part C lead agency no less
than 90 days prior to the anticipated transi-
tion or the child’s third birthday, whichever
occurs first, to facilitate informed choices
for all families.

(f) Each LEA shall designate a
team including parents and qualified profes-
sionals to review existing evaluation data
for each child entering the LEA’s preschool
program in compliance with 34 CFR Sec.
300.305, and based on that review to identi-
fy what additional data, if any, are needed to
determine the child’s eligibility for Part B
services or develop an appropriate program.

(g) Each LEA shall initiate a
meeting to develop an eligible child’s IFSP,
IEP or IFSP-IEP, in accordance with 34
CFR Sec. 300.323, no later than 15 days
prior to the first day of the school year of
the LEA where the child is enrolled or no
later than 15 days prior to the child’s entry
into Part B preschool services if the transi-
tion process is initiated after the start of the
school year, whichever is later, to ensure
uninterrupted services. This IFSP, IEP, or
IFSP-IEP will be developed by a team con-
stituted in compliance with 34 CFR Sec.
300.321 that includes parents and appropri-
ate early intervention providers who are
knowledgeable about the child.

(h) In compliance with 34 CFR
Sec. 300.101(b)(2), if a child’s birthday
occurs during the summer, the child’s [EP
team shall determine the date when services
under the IEP or IFSP will begin.

(i) Each public agency shall
develop policies and procedures to ensure a
successful transition from Part B preschool
for children with disabilities who are eligi-
ble for continued services in pre-kinder-
garten and kindergarten.

B. Individualized educa-
tion programs (IEPs).



New Mexico Register / Volume XVIII, Number 12 / June 29, 2007

477

(1) Except as provided in 34 CFR
Secs. 300.130-300.144 for children enrolled
by their parents in private schools, each
public agency (1) shall develop, implement,
review and revise an IEP in compliance
with all applicable requirements of 34 CFR
Secs. 300.320-300.328 and these or other
department rules and standards for each
child with a disability (within its education-
al jurisdiction); and (2) shall ensure that an
IEP is developed, implemented, reviewed
and revised in compliance with all applica-
ble requirements of 34 CFR Sec. 300.320-
300.328, and these or other department
rules and standards for each child with a
disability who is placed in or referred to a
private school or facility by the public
agency.

(2) Each IEP or amendment shall
be developed at a properly convened IEP
meeting for which the public agency has
provided the parent and, as appropriate, the
child, with proper advance notice pursuant
to 34 CFR Sec. 300.322 and Paragraph (1)
of Subsection D of 6.31.2.13 NMAC and at
which the parent and, as appropriate, the
child have been afforded the opportunity to
participate as members of the IEP team pur-
suant to 34 CFR Secs. 300.321, 300.322 and
300.501(b) and (c) and Subsection C of
6.31.2.13 NMAC.

(3) Except as provided in 34 CFR
Sec. 300.324(a)(4), each IEP shall include
the signature and position of each member
of the IEP team and other participants in the
IEP meeting to document their attendance.
Written notice of actions proposed or
refused by the public agency shall also be
provided in compliance with 34 CFR Sec.
300.503 and Paragraph (2) of Subsection D
of 6.31.2.13 NMAC and shall be provided
at the close of the IEP meeting. Informed
written parental consent must also be
obtained for actions for which consent is
required under 34 CFR Sec. 300.300 and
Subsection F of 6.31.2.13 NMAC. An
amended IEP does not take the place of the
annual IEP conducted pursuant to CFR Sec.
300.324(a)(4) which requires that members
of a child’s IEP team must be informed of
any changes made to the IEP without a
meeting.

(4) Agreement to modify IEP
meeting requirement.

(a) In making changes to a child’s
IEP after the annual IEP team meeting for a
school year, the parent of a child with a dis-
ability and the public agency may agree not
to convene an IEP team meeting for the pur-
poses of making those changes and instead
may develop a written document to amend
or modify the child’s current IEP.

(b) If changes are made to the
child’s IEP in accordance with subpara-
graph (4)(a) of this paragraph, the public
agency must ensure that the child’s IEP

team is informed of those changes.

C. Least restrictive envi-
ronment.

(1) Except as provided in 34 CFR
Sec. 300.324(d) and Subsection K of
6.31.2.11 NMAC for children with disabili-
ties who are convicted as adults under state
law and incarcerated in adult prisons, all
educational placements and services for
children with disabilities must be provided
in the least restrictive environment that is
appropriate to each child’s needs in compli-
ance with 34 CFR Secs. 300.114-300.120.

(2) In determining the least
restrictive environment for each child’s
needs, public agencies and their IEP teams
shall ensure that the following requirements
are met.

(a) The requirements of 34 CFR
Sec. 300.114(a)(2) for each public agency
to ensure that to the maximum extent appro-
priate, children with disabilities, including
children in public or private institutions or
other care facilities, are educated with chil-
dren who are nondisabled, and that special
classes, separate schooling or other removal
of children with disabilities from the gener-
al educational environment occurs only if
the nature or severity of the disability is
such that education in regular classes with
the use of supplementary aids and services
cannot be achieved satisfactorily.

(b) The required continuum of
alternative placements as specified in 34
CFR Sec. 300.115.

(¢) The requirement of 34 CFR
Sec. 300.116(c) that each child with a dis-
ability be educated in the school that he or
she would attend if nondisabled unless the
child’s IEP requires some other arrange-
ment.

(d) The requirement of 34 CFR
Sec. 300.116(e) that a child with a disabili-
ty not be removed from education in age-
appropriate regular classrooms solely
because of needed modifications in the gen-
eral curriculum.

(e) The requirements of 34 CFR
Sec. 300.320(a)(4) that the IEP for each
child with a disability include a statement of
the special education and related services
and supplementary aids and services, based
on peer-reviewed research to the extent
practicable, to be provided to the child, or
on behalf of the child, and a statement of the
program modifications or supports for
school personnel that will be provided for
the child to be involved and progress in the
general curriculum and to participate in
extracurricular and other nonacademic
activities with nondisabled children.

(f) The requirement of 34 CFR
Sec. 300.324(a)(3) that the regular educa-
tion teacher of a child with a disability, as a
member of the IEP team, must assist in
determining the supplementary aids and

services, program modifications or supports
for school personnel that will be provided
for the child in compliance with Sec.
300.320(a)(4).

(g) The requirement of 34 CFR
Sec. 300.320(a)(5) that the IEP include an
explanation of the extent, if any, to which
the child will not participate with nondis-
abled children in the regular class and the
activities described in Sec. 300.320(a)(4)
and 300.117.

(h) The requirements of 34 CFR
Sec. 300.503 that a public agency give the
parents written notice a reasonable time
before the agency proposes or refuses to ini-
tiate or change the educational placement of
the child or the provision of FAPE to the
child and that the notice include a descrip-
tion of any other options considered and the
reasons why those options were rejected.

(i) The requirement of 34 CFR
Sec. 300.120 that the department carry out
activities to ensure that Sec. 300.114 is
implemented by each agency and that, if
there is evidence that a public agency makes
placements that are inconsistent with Sec.
300.114, the department must review the
public agency’s justification for its actions
and assist in planning and implementing
any necessary corrective action.

D. Performance goals and
indicators. Pursuant to the requirements of
34 CFR Sec. 300.157(a), the content stan-
dards and benchmarks from the depart-
ment’s Standards for Excellence (6.30.2
NMAC) for all children attending public
schools and state-supported educational
programs in New Mexico shall provide the
basic performance goals and indicators for
children with disabilities in the general edu-
cation curriculum. The IEP academic goals
must align with the New Mexico content
standards and benchmarks, including the
expanded performance standards for stu-
dents with significant cognitive disabilities,
however, functional goals do not have to
align with the standards and benchmarks.
Unless waivers or modifications covering
individual public agencies’ programs have
been allowed by the department or the sec-
retary of education, the general education
curriculum and the content standards and
benchmarks shall only be adapted to the
extent necessary to meet the needs of indi-
vidual children with disabilities as deter-
mined by IEP teams in individual cases.

E. Participation in
statewide and district-wide assessments.
Each local educational agency and other
public agencies when applicable shall
include all children with disabilities in all
statewide and district-wide assessment pro-
grams. Each public agency shall collect and
report performance results in compliance
with the requirements of 34 CFR Sec.
300.157 and Sec. 1111(h) of the Elementary
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and Secondary Education Act, and any
additional requirements established by the
department. Students with disabilities may
participate:

(1) in the appropriate general
assessment in the same manner as their
nondisabled peers; this may include the use
of adaptations that are deemed appropriate
for all students by the department; or

(2) in the appropriate general
assessment with appropriate accommoda-
tions in administration if necessary; public
agencies shall use the current guidance from
the department about accommodations as
specified in the student’s IEP; or

(3) in alternate assessments for
the small number of students for whom
alternate assessments are appropriate under
the department’s established participation
criteria; the IEP team must agree and docu-
ment that the student is eligible for partici-
pation in an alternate assessment based on
alternate achievement standards according
to 34 CFR Sec. 300.320(a)(6).

F. Behavioral
ment and discipline.

(1) Behavioral planning in the
IEP. Pursuant to 34 CFR Sec. 324(a)(2)(i),
the IEP team for a child with a disability
whose behavior impedes his or her learning
or that of others shall consider, if appropri-
ate, strategies to address that behavior,
including the development of behavioral
goals and objectives and the use of positive
behavioral interventions, strategies and sup-
ports to be used in pursuit of those goals and
objectives. Public agencies are strongly
encouraged to conduct functional behav-
ioral assessments (FBAs) and integrate
behavioral intervention plans (BIPs) into
the IEPs for students who exhibit problem
behaviors well before the behaviors result in
proposed disciplinary actions for which
FBAs and BIPs are required under the fed-
eral regulations.

(2) Suspensions, expulsions and
disciplinary changes of placement.
Suspensions, expulsions and other discipli-
nary changes of placement for children with
disabilities shall be carried out in compli-
ance with all applicable requirements of 34
CFR Secs. 300.530-300.536, and these or
other department rules and standards,
including particularly 6.11.2.11 NMAC,
governing interim disciplinary placements
and long-term suspensions or expulsions of
students with disabilities.

(3) FAPE for children removed
from current placement for more than 10
school days in a school year. FAPE shall be
provided in compliance with all applicable
requirements of 34 CFR Sec. 300.530(d)
and these or other department rules and
standards for all children with disabilities
who have been removed from their current
educational placements for disciplinary rea-
sons for more than 10 school days during a

manage-

school year, as defined in 34 CFR Sec.
300.536.

(4) LEAs must keep an accurate
accounting of suspension and expulsion
rates for children with disabilities as com-
pared to children without disabilities to
ensure that children with disabilities are not
being expelled or suspended at a signifi-
cantly higher rate than children without dis-
abilities.

G Graduation
and post-secondary transitions.

(1) The IEP for each child with a
disability in grades 8 through 12 is devel-
oped, implemented and monitored in com-
pliance with all applicable requirements of
the department’s Standards for Excellence,
6.30.2 NMAC, and these or other depart-
ment rules and standards. The graduation
plan shall be integrated into the transition
planning and services provided in compli-
ance with 34 CFR Secs. 300.320(b),
300.324(c).

(a) Graduation plans must include
the course of study, projected date of gradu-
ation and if the child is not on target for the
graduation plan, the strategies and responsi-
bilities of the public agency, child and fam-
ily must be identified in the IEP.

(b) Graduation options for chil-
dren with disabilities at Paragraph (9) of
Subsection J of 6.30.2.10 NMAC must
align with state standards with benchmarks
when appropriate.

(¢) An alternative degree that
does not fully align with the state’s academ-
ic standards, such as a certificate or general
educational development credential (GED),
does not end a child’s right to FAPE pur-
suant to 34 CFR Sec. 300.102(a)(3).

(2) Appropriate post-secondary
transition planning for children with dis-
abilities is essential. Public agencies shall
integrate transition planning into the IEP
process pursuant to 34 CFR Secs.
300.320(b), 300.324(c) and shall establish
and implement appropriate policies, proce-
dures, programs and services to promote
successful post-secondary transitions for
children with disabilities. Transition servic-
es for students 14-21 include the following.

(a) Transition services are a coor-
dinated set of activities for a child with a
disability that emphasizes special education
and related services designed to meet
unique needs and prepare them for future
education, employment and independent
living.

planning

(b) Transition services are
designed to be within a results oriented
process that is focused on improving the
academic and functional achievement of the
child with a disability to facilitate the
child’s movement from school to post-
school activities, including post-secondary
education, vocational education, integrated
employment (including supported employ-

ment), continuing and adult education, adult
services, independent living or community
participation.

(¢) Transition services must be
based on the individual child’s needs, taking
into account the child’s strengths, prefer-
ences and interests and includes:

(i) instruction;

(ii) related services;

(iiif) community experi-
ences;

(iv) the development of
employment and other post-school adult
living objectives; and

(v) when appropriate,
acquisition of daily living skills and the pro-
vision of a functional vocational evaluation.

(d) Transition services for chil-
dren with disabilities may be considered
special education, if provided as individual-
ly designed instruction, aligned with the
state standards with benchmarks, or related
service, if required to assist a child with a
disability to benefit from special education
as provided in 34 CFR Sec. 300.43.

(3) State rules require the devel-
opment of measurable post-school goals
beginning not later than the first IEP to be in
effect when the child turns 14, or younger, if
determined appropriate by the IEP team,
and updated annually thereafter. Pursuant
to 34 CFR Sec. 300.320(b), the IEP must
include:

(a) appropriate measurable post-
secondary goals based upon age appropriate
transition assessments related to training,
education, employment and where appro-
priate, independent living skills;

(b) the transition services (includ-
ing courses of study) needed to assist the
child in reaching those goals; and

(¢) beginning not later than one
year before the child reaches the age of
majority under state law, a statement that
the child has been informed of the child’s
rights under this title, if any, that will trans-
fer to the child on reaching the age of
majority.

(4) Measurable post school goals
refer to goals the child seeks to achieve after
high school graduation. The goals them-
selves must be measurable while the child is
still in high school. In addition, the nature
of these goals will be different depending
on the needs, abilities and wishes of each
individual child.

(5) For a child whose eligibility
terminates due to graduation from second-
ary school with a regular diploma or due to
reaching his twenty-second birthday, the
public agency must provide the child with a
summary of the child’s academic achieve-
ment and functional performance, which
shall include recommendations on how to
assist the child in meeting the child’s post-
secondary goals pursuant to 34 CFR Sec.
300.305(e)(3).
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(6) Students eligible for special
education services are entitled to a FAPE
through age 21. If a student turns 22 during
the school year, that student shall be
allowed to complete the school year and
shall continue to receive special education
and related services during that school year.
If the student turns 22 prior to September 1
of the school year, the student is no longer
eligible to receive special education and
related services.

H. Transfers and transmit-
tals. When IEPs must be in effect.

(1) IEPs for children who transfer
public agencies in the same state. If a child
with a disability (who had an IEP that was
in effect in a previous public agency in New
Mexico) transfers to a new public agency in
New Mexico, and enrolls in a new school
within the same school year the new public
agency must provide FAPE to the child.
The IEP must include services comparable
to those described in the child’s IEP from
the previous public agency, until the new
public agency either:

(a) adopts and implements the
child’s IEP from the previous public
agency; or

(b) develops and implements a
new IEP that meets the applicable require-
ments in 34 CFR Secs. 300.320 through
300.324.

(2) IEPs for children who transfer
from another state. If a child with a disabil-
ity (who had an IEP that was in effect in a
previous public agency in another state)
transfers to a public agency in New Mexico,
and enrolls in a new school within the same
school year, the new public agency must
provide the child with FAPE. The IEP must
include services comparable to those
described in the child’s IEP from the previ-
ous agency, until the new public agency:

(a) conducts an evaluation pur-
suant to 34 CFR Secs. 300.304 through
300.306 (if determined to be necessary by
the new public agency); and

(b) develops and implements a
new IEP, if appropriate, that meets the
applicable requirements in 34 CFR Secs.
300.320 through 300.324.

(3) Transmittal records. To facil-
itate the transition for a child described in
Paragraphs (1) and (2) of this section:

(a) the new public agency in
which the child enrolls must take reasonable
steps to promptly obtain the child’s records,
including the IEP and supporting docu-
ments and any other records relating to the
provision of special education or related
services to the child, from the previous pub-
lic agency in which the child was enrolled,;
and

(b) the previous public agency in
which the child was enrolled must take rea-
sonable steps to promptly respond to the

request from the new public agency.

I Children in charter
schools.

(1) Pursuant to 34 CFR Sec.
300.209, children with disabilities who
attend public charter schools and their par-
ents retain all rights under Part B of IDEA.

(2) Charter schools that are public
schools of the LEA:

(a) the LEA must serve children
with disabilities attending those charter
schools in the same manner as the LEA
serves children with disabilities in its other
schools, including providing supplementary
and related services on site at the charter
school to the same extent to which the LEA
has a policy or practice of providing such
services on the site to its other public
schools; and

(b) the LEA must provide funds
under Part B of IDEA to those charter
schools on the same basis as the LEA pro-
vides funds to the LEA’s other public
schools, including proportional distribution
based on relative enrollment of children
with disabilities, and at the same time as the
LEA distributes other federal funds to the
LEA’s other public schools, consistent with
the state’s charter school law; and

(c¢) if the public charter school is a
school of an LEA that receives funding
under 34 CFR Sec. 300.705 and includes
other public schools:

(i) the LEA is responsi-
ble for ensuring that the requirements of this
part are met, unless state law assigns that
responsibility to some other entity; and

(ii) the LEA must meet
the requirements of Paragraph (2) of this
subsection.

(3) Public charter schools that are
LEAs. If the public charter school is an
LEA, consistent with 34 CFR Sec. 300.28,
that receives funding under 34 CFR Sec.
300.705, that charter school is responsible
for ensuring that the requirements of this
part are met, unless state law assigns that
responsibility to some other entity. Charter
schools who are LEAs authorized under the
public education commission must satisfy
child find requirements for children
enrolled in the charter school.

(4) Public charter schools that are
not an LEA or a school that is part of an
LEA.

(a) If the public charter school is
not an LEA receiving funding under 34
CFR Sec. 300.705, or a school that is part of
an LEA receiving funding under 34 CFR
Sec. 300.705, the department is responsible
for ensuring that the requirements of this
part are met.

(b) Subparagraph (a) of this para-
graph does not preclude the governor from
assigning initial responsibility for ensuring
the requirements of this part are met to

another entity, however, the department
must maintain the ultimate responsibility
for ensuring compliance with this part, con-
sistent with 34 CFR Sec. 300.149.

J. Children in state-sup-
ported educational programs.

(1) Children placed or referred by
other public agencies.

(a) Applicability. The rules in this
Paragraph (1) of Subsection J apply to chil-
dren with disabilities who are being consid-
ered for placement in a state-supported edu-
cational program or facility by another pub-
lic agency as a means of providing special
education and related services.

(b) Responsibility. Each public
agency shall ensure that a child with a dis-
ability who is being considered for place-
ment in a state-supported educational pro-
gram by another public agency has all the
rights of a child with a disability who is
served by any other public agency, includ-
ing being provided special education and
related services:

(i) in conformance with
an IEP;

(ii) at no cost to the
child’s parents; and

(iii) at a school or facil-
ity that is accredited by the department or
licensed by the New Mexico department of
health.

(¢) Service delivery. With
informed parent consent pursuant to 34
CFR Sec. 300.300 and Subsection F of
6.31.2.13 NMAC, and pursuant to the pro-
cedures in 34 CFR Sec. 300.304 and
Subsection D of 6.31.2.10 NMAC, the
state-supported program may conduct such
additional evaluations and gather such addi-
tional information as it considers necessary
to assist the IEP team in making the place-
ment decision. The referring public agency
and the receiving state-supported educa-
tional program shall be jointly responsible
for developing IEPs and ensuring that the
child receives a free appropriate public edu-
cation.

(d) Joint IEPs and interagency
agreements. Responsibility for services for
children placed in or referred to state-sup-
ported educational programs shall be
defined by a jointly agreed upon IEP or
other written agreement between the refer-
ring public agency and the state-supported
program.

(e) Annual review. At least annu-
ally, the referring public agency, the state-
supported educational program and the par-
ent shall jointly review the child’s IEP and
revise it as the joint [EP team deems appro-
priate.

(2) Children enrolled in state-sup-
ported educational programs by parents or
other public authorities. A state-supported
educational program that accepts a child
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with a disability at the request of a parent or
upon the request or order of a noneduca-
tional public authority, and without appro-
priate participation by the public agency
that has primary responsibility for serving
the child, assumes all responsibility for
ensuring the provision of FAPE. The
child’s LEA or another public agency with
educational jurisdiction may agree to share
the responsibility pursuant to a joint IEP or
other written agreement between the state-
supported program, the other agency and, if
appropriate, the parent.

K. Children in detention
and correctional facilities.

(1) If a child with a disability is
placed in a juvenile or adult detention or
correctional facility, the facility must pro-
vide the child with FAPE after the facility
learns that the child had been eligible for
special education and related services in the
last educational placement prior to incarcer-
ation or otherwise determines that the child
is eligible.

(2) Juvenile or adult detention or
correctional facilities must take reasonable
steps to promptly obtain needed education-
al records from a child’s last known school
or educational facility. Record requests and
transfers are subject to the regulations under
the Family Educational Rights and Privacy
Act (FERPA) at 34 CFR Part 99 and the
provisions of Paragraph (3) of Subsection L
of 6.31.2.13 NMAC. The educational pro-
gram of a juvenile or adult detention or cor-
rectional facility is an educational agency
for purposes of the FERPA.

(a) The previous public agency in
which the child was enrolled must take rea-
sonable steps to promptly respond to the
records request from the juvenile correc-
tional facilities.

(b) To assist juvenile correctional
facilities in providing FAPE for children
entering the facility during the summer
months, districts must provide summer
emergency contact information of a person
who has access to special education records,
to the state’s superintendent of juvenile jus-
tice services division of the children, youth
and family department.

(3) A detention or correctional
facility that is unable to obtain adequate
records from other agencies, the child or the
parents within a reasonable time after the
child arrives at the facility, shall evaluate
the child who is known or suspected to be a
child with a disability as provided in
Subsection F of 6.31.2.10 NMAC and
develop an IEP for an eligible child without
undue delay.

(4) FAPE for eligible students in
juvenile or adult detention or correctional
facilities shall be made available in pro-
grams that are suited to the security require-
ments of each facility and eligible student.
The provisions of 34 CFR Sec. 300.324(d)

apply to IEPs for students with disabilities
who are convicted as adults under state law
and incarcerated in adult prisons.

(5) A state-supported educational
program that serves a juvenile or adult
detention or correctional facility shall be
responsible for ensuring that FAPE is pro-
vided to eligible children in that facility.

(6) The local school district in
which a detention or correctional facility is
located (that is not served by a state-sup-
ported educational program) shall be
responsible for ensuring that FAPE is made
available to eligible children in that facility.
A child’s LEA of residence or another pub-
lic agency with educational jurisdiction
may agree to share the responsibility pur-
suant to a written agreement between or
among the agencies involved.

(7) Children with disabilities who
are detained or incarcerated in detention or
correctional facilities are wards of the state
and may have surrogate parents appointed
pursuant to 34 CFR Sec. 300.519 and
Subsection J of 6.31.2.13 NMAC to protect
their IDEA rights while in state custody.

(8) The public agency that admin-
isters the educational program in a juvenile
or adult detention or correctional facility
shall ensure that surrogate parents are
appointed in cases where no parent as
defined in 34 CFR Sec. 300.30(a) and
Paragraph (14) of Subsection B of 6.31.2.7
NMAC is reasonably available or willing to
make the educational decisions required for
children with disabilities who are housed in
that facility.

(9) Children placed in juvenile or
adult detention or correctional facilities
must be provided learning opportunities and
instruction that meet the state standards
with benchmarks.

L. Children in private
schools.

(1) Children enrolled by parents
in private schools or facilities.

(a) Parentally placed private
school children with disabilities means chil-
dren with disabilities enrolled by their par-
ents in private schools, including religious
schools or facilities, such as residential
treatment centers, day treatment centers,
hospitals, mental health institutions, other
than children with disabilities who are cov-
ered under 34 CFR Secs. 300.145 through
300.147.

(b) Each LEA must locate, identi-
fy and evaluate all children with disabilities
who are enrolled by their parents in private
schools, including religious elementary
schools and secondary schools located in
the education jurisdiction of the LEA, in
accordance with 34 CFR Secs. 300.131 and
300.111.

(c¢) Each public agency must
develop a “service plan” that describes the
special education and related services the

LEA will provide to a parentally placed
child with a disability enrolled in a private
school who has been designated to receive
services, including the location of the serv-
ices and any transportation necessary, con-
sistent with 34 CFR Sec. 300.132 and that is
developed and implemented in accordance
with 34 CFR Secs. 300.137 through
300.139. The provision applies only to pri-
vate schools and not to private facilities
where an IEP must be in place.

(d) Pursuant to 34 CFR Sec.
300.133, each LEA is obligated to spend a
portion of its federal IDEA Part B funds to
assist private school children with disabili-
ties. In doing so, LEAs must use the for-
mula for calculating proportionate amount
and annual count of parentally placed pri-
vate school children with disabilities in
accordance with 34 CFR Sec. 300.133. The
public agency shall not use IDEA funds to
benefit private schools as provided in 34
CFR Sec. 300.141. Furthermore, the
Constitution and laws of New Mexico pro-
hibit public agencies from spending state
funds to assist private schools or facilities or
their students.

(e) No parentally placed private
school child with a disability has an indi-
vidual right to receive some or all of the
special education and related services that
the child would receive if enrolled in a pub-
lic school. Pursuant to 34 CFR Sec.
300.137, the LEA must make the final deci-
sions with respect to the services to be pro-
vided to eligible parentally placed private
school children with disabilities.

(f) Pursuant to 34 CFR Secs.
300.134 and 300.135, LEAs must ensure
timely and meaningful consultation with
private school representatives and represen-
tatives of parents of parentally placed pri-
vate school children with disabilities. If the
LEA fails to engage in meaningful and
timely consultation or did not give due con-
sideration to a request from private school
officials, private school officials have the
right to submit a complaint to the depart-
ment. The private school official and the
LEA must follow the procedures outlined in
34 CFR Sec. 300.136.

(g) Pursuant to 34 CFR Secs.
300.140, the due process provisions of
Subsection I of 6.31.2.13 NMAC are not
applicable except for child find complaints
which must be filed in compliance with 34
CFR Sec. 300.140(b). Any complaint that
the department or any LEA has failed to
meet the requirements in 34 CFR Secs,
300.132 through 300.135 and 300.137
through 300.144 must be filed in accor-
dance with the provisions described in
Subsection H of 6.31.2.13 NMAC.

(2) Children placed in or referred
to private schools or facilities by public
agencies. Each public agency shall ensure
that a child with a disability who is placed
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in or referred to a private school or facility
by the agency as a means of providing spe-
cial education and related services is pro-
vided services in compliance with the
requirements of 34 CFR Secs. 300.146 and
300.147. Such a child has all the rights of a
child with a disability who is served by a
public agency.

(3) Children placed in private
schools or facilities by other public authori-
ties. Educational decisions involving chil-
dren with disabilities shall not be made uni-
laterally and shall not exclude public agen-
cies having educational jurisdiction from
the decision-making process. Educational
decisions made by other public authorities
are not the responsibility of the public
agency if the agency has not been appropri-
ately included in the decision-making
process. For children placed in private
schools or facilities by other public authori-
ties, the financial responsibility will be gov-
erned by interagency agreements pursuant
to 34 CFR Sec. 300.103. A public authori-
ty that places a child with a disability in a
private school or facility such as residential
treatment centers, day treatment centers,
hospitals or mental health institutions, with-
out appropriate participation by the respon-
sible public agency or agencies becomes
financially responsible for providing the
child with FAPE unless a public agency
with educational jurisdiction agrees to
assume all or part of that responsibility.

(4) Children placed in private
schools or facilities by parents when FAPE
is at issue. The responsibility of a local edu-
cational agency to pay for the cost of edu-
cation for a child with a disability who is
placed in a private school or facility such as
residential treatment centers, day treatment
centers, hospitals or mental health institu-
tions, by parents who allege that the LEA
failed to offer FAPE is governed by the
requirements of 34 CFR Sec. 300.148.
Disagreements between a parent and a pub-
lic agency regarding the availability of a
program appropriate for the child, and the
question of financial responsibility, are sub-
ject to the due process procedures of
Subsection I of 6.31.2.13 NMAC.

(5) Children schooled at home.
Each LEA shall locate, evaluate and deter-
mine the eligibility of children with disabil-
ities who are schooled at home pursuant to
Secs. 22-2-2(H) NMSA 1978.

[6.31.2.11 NMAC - Rp, 6.31.2.11 NMAC,
6/29/07]

6.31.2.12 EDUCATIONAL
SERVICES FOR GIFTED CHILDREN:
A. Gifted child defined.

As used in 6.31.2.12 NMAC, “gifted child”
means a school-age person as defined in
Sec. 22-13-6(D) NMSA 1978 whose intel-
lectual ability paired with subject matter

aptitude/achievement, creativity/divergent
thinking, or problem-solving/critical think-
ing meets the eligibility criteria in 6.31.2.12
NMAC and for whom a properly constitut-
ed IEP team determines that special educa-
tion services are required to meet the child’s
educational needs.

B. Qualifying areas
defined.

(1) “Intellectual ability” means a
score two standard deviations above the
mean as defined by the test author on a
properly administered intelligence measure.
The test administrator must also consider
the standard error of measure (SEM) in the
determination of whether or not criteria
have been met in this area.

(2) “Subject matter
aptitude/achievement” means superior aca-
demic performance on a total subject area
score on a standardized measure, or as doc-
umented by information from other sources
as specified in Paragraph (2) of Subsection
C of 6.31.2.12 NMAC.

(3) “Creativity/divergent think-
ing” means outstanding performance on a
test of creativity/ divergent thinking, or in
creativity/divergent thinking as documented
by information from other sources as speci-
fied in Paragraph (2) of Subsection C of
6.31.2.12 NMAC.

(4)  “Problem-solving/critical
thinking” means outstanding performance
on a test of problem-solving/critical think-
ing, or in problem-solving/critical thinking
as documented by information from other
sources as specified in Paragraph (2) of
Subsection B of 6.31.2.12 NMAC.

(5) For students with “factors” as
specified in Paragraph (2) of Subsection E
of 6.31.2.12 NMAC, the impact of these
factors shall be documented and alternative
methods will be used to determine the stu-
dent’s eligibility.

C. Evaluation procedures
for gifted children.

(1) Each district must establish a
child find procedure that includes a screen-
ing and referral process for students in pub-
lic school who may be gifted.

(2) Analysis of data. The identifi-
cation of a student as gifted shall include
documentation and analysis of data from
multiple sources for subject matter apti-
tude/achievement,  creativity/divergent
thinking, and problem solving/critical
thinking including:

(a) standardized measures, as
specified in Subsection B of 6.31.2.12
NMAC, and

(b) information regarding the
child’s abilities from other sources, such as
collections of work, audio/visual tapes,
judgment of work by qualified individuals
knowledgeable about the child’s perform-
ance (e.g., artists, musicians, poets and his-

torians, etc.), interviews, or observations.

(3) The child’s ability shall be
assessed in all four areas specified in
Subsection B of 6.31.2.12 NMAC.

D. Standard method for
identification. Under the standard method
for identification, students will be evaluated
in the areas of intellectual ability, subject
matter aptitude/achievement,
creativity/divergent thinking, and problem
solving/critical thinking. A student who
meets the criteria established in Subsection
B of 6.31.2.12 for intellectual ability and
also meets the criteria in one or more of the
other areas will qualify for consideration of
service. A properly constituted IEP team,
including someone who has knowledge of
gifted education, will determine if special
education services are required to meet the
child’s educational needs.

E. Alternative method for
identification.

(1) A district may apply to the
public education department to utilize an
alternative protocol for all students.
Eligibility of a student will then be deter-
mined by a properly administered and col-
lected, department-approved alternative
protocol designed to evaluate a student’s
intellectual ability, subject matter apti-
tude/achievement,  creativity/divergent
thinking, and problem solving /critical
thinking.

(2) If an accurate assessment of a
child’s ability may be affected by factors
including cultural background, linguistic
background, socioeconomic status or dis-
ability condition(s), an alternative protocol
as described in Paragraph (1) of Subsection
E of 6.31.2.12 NMAC will be used in all
districts to determine the student’s eligibili-
ty. The impact of these factors shall be doc-
umented by the person(s) administering the
alternative protocol.

(3) The student assistance team
(SAT) process requirements will not apply
to students who meet the criteria established
by the alternative protocols. When a stu-
dent’s overall demonstrated abilities are
very superior (as defined by the alternative
protocol author), a properly constituted IEP
team, including someone who has knowl-
edge of gifted education, will determine if
special education services are required to
meet the child’s educational needs.

F. Applicability of rules to
gifted children.

(1) All definitions, policies, pro-
cedures, assurances, procedural safeguards
and services identified in 6.31.2 NMAC for
school-aged children with disabilities apply
to school-aged gifted children within the
educational jurisdiction of each local school
district, including children in charter
schools within the district, except:

(a) the requirements of 6.31.2.8
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NMAC through 6.31.2.10 NMAC and
Subsections J, K and L of 6.31.2.11 NMAC
regarding child find, evaluations and servic-
es for private school children with disabili-
ties, children with disabilities in state-sup-
ported educational programs, children with
disabilities in detention and correctional
facilities and children with disabilities who
are schooled at home;

(b) the requirements of 34 CFR
Secs. 300.530-300.536, Subsection I of
6.31.2.13 NMAC and 6.11.2.10 and
6.11.2.11 NMAC regarding disciplinary
changes of placement for children with dis-
abilities; and

(c¢) the requirements of 34 CFR
Secs. 300.43, 300.320(b) and
6.31.2.11(G)(2) regarding transition plan-
ning. Students identified as gifted must
meet the requirements at Subsection B of
22-13-1.1 NMSA 1978, which is the next
step plan for students without disabilities.

(2) Assuming appropriate evalua-
tions, a child may properly be determined to
be both gifted and a child with a disability
and be entitled to a free appropriate public
education for both reasons. The rules in this
section 6.31.2.12 NMAC apply only to gift-
ed children.

(3) Nothing in these rules shall
preclude a school district or a charter school
within a district from offering additional
gifted programs for children who fail to
meet the eligibility criteria. However, the
state shall only provide funds under Section
22-8-21 NMSA 1978 for department
approved gifted programs for those students
who meet the established criteria.

G Advisory committees.

(1) Each school district offering a
gifted education program shall create one or
more advisory committees of parents, com-
munity members, students and school staff
members. The school district may create as
many advisory committees as there are high
schools in the district or may create a dis-
trict-wide advisory committee.

(2) The membership of each advi-
sory committee shall reflect the cultural
diversity of the enrollment of the school dis-
trict or the schools the committee advises.
Representation from all schools the com-
mittee is advising is required.

(3) Purposes. The advisory com-
mittee shall:

(a) regularly review the goals and
priorities of the gifted program, including
the operational plans for student identifica-
tion, evaluation, placement and service
delivery;

(b) demonstrate support for the
gifted program;

(c) provide information regarding
the impact that cultural background, lin-
guistic background, socioeconomic status
and disability conditions within the commu-
nity may have on the child referral, identifi-

cation, evaluation and service delivery
processes;

(d) advocate for children who
have been under-represented in gifted serv-
ices due to cultural or linguistic back-
ground, socioeconomic status, or disability
conditions, in order to ensure that these
children have equal opportunities to benefit
from services for gifted students; and

(e) meet three or more times per
year at regular intervals.

(4) Formal documentation of
committee membership, activities and rec-
ommendations shall be maintained. If pro-
posals are made by the committee to
address any of the purposes as listed in
Subsection G(3) of 6.31.2.12 NMAC, they
shall be submitted in writing to the district
administration. The administration shall
respond in writing to any proposed actions
before the next scheduled meeting of the
advisory committee.

[6.31.2.12 NMAC - Rp, 6.31.2.12 NMAC,
6/29/07]

6.31.2.13 ADDITIONAL
RIGHTS OF PARENTS, STUDENTS
AND PUBLIC AGENCIES:

A. General responsibilities
of public agencies. Each public agency
shall establish, implement and maintain
procedural safeguards that meet the require-
ments of 34 CFR Secs. 300.500-300.536,
and all other applicable requirements of
these or other department rules and stan-
dards.

B. Examination of
records. Each public agency shall afford the
parents of a child with a disability an oppor-
tunity to inspect and review all education
records related to the child in compliance
with 34 CFR Secs. 300.501(a), 300.613-
300.620, 34 CFR Part 99, and any other
applicable requirements of these or other
department rules and standards.

C. Parent and student par-
ticipation in meetings. Each public agency
shall afford the parents of a child with a dis-
ability and, as appropriate, the child, an
opportunity to participate in meetings with
respect to the identification, evaluation and
educational placement or the provision of
FAPE to the child, in compliance with 34
CFR Secs. 300.322, 300.501(b) and (c), and
any other applicable requirements of these
or other department rules and standards.

D. Notice requirements.

(1) Notice of meetings. Each
public agency shall provide the parents of a
child with a disability with advance written
notice that complies with 34 CFR Sec.
300.322 for IEP meetings and any other
meetings in which the parent has a right to
participate pursuant to 34 CFR Sec.
300.501.

(2) Notice of agency actions pro-
posed or refused. A public agency must

give written notice that meets the require-
ments of 34 CFR Sec. 300.503 to the par-
ents of a child with a disability a reasonable
time before the agency proposes or refuses
to initiate or change the identification, eval-
uation or educational placement of the child
or the provision of FAPE to the child. Ifthe
notice relates to a proposed action that also
requires parental consent under 34 CFR
Sec. 300.300, the agency may give notice at
the same time it requests parental consent.

(3) Notice of procedural safe-
guards. A copy of the procedural safe-
guards available to the parents of a child
with a disability must be given to the par-
ents, only one time a school year, except
that a copy must be given to the parents, (a)
upon initial referral for evaluation; (b) upon
receipt of the first state complaint under 34
CFR Secs. 300.151-300.153; (c) upon
receipt of the first due process complaint
under 34 CFR Sec. 300.507 of the school
year; (d) in accordance with the discipline
procedures in 34 CFR Sec. 300.530(h); and
(e) upon request of the parents. The notice
must meet all requirements of 34 CFR Sec.
300.504, including the requirement to
inform the parents of their obligation under
34 CFR Sec. 300.148 to notify the public
agency if they intend to enroll the child in a
private school or facility and seek reim-
bursement from the public agency. A public
agency may place a current copy of the pro-
cedural safeguards notice on its internet
website if a website exists.

E. Communications  in
understandable language. Pursuant to 34
CFR Secs. 300.9(a), 300.322(¢), 300.503(c)
and 300.504(d), each public agency must
communicate with parents in understand-
able language, including the parent’s native
language or other mode of communication,
unless it is clearly not feasible to do so, if
necessary for understanding, in IEP meet-
ings, in written notices and in obtaining
consent where consent is required.

F. Parental consent.

(1) Informed parental consent as
defined in 34 CFR Sec. 300.9 must be
obtained in compliance with 34 CFR Sec.
300.300 before (a) conducting an initial
evaluation or reevaluation; and (b) initial
provision of special education and related
services to a child with a disability.
Consent for initial evaluation must not be
construed as consent for initial provision of
special education and related services. If
parental consent is not provided for the ini-
tial evaluation or the parent fails to respond
to a request to provide consent, the public
agency may, but is not required to, pursue
the initial evaluation of the child by utiliz-
ing the due process and mediation proce-
dures in Subsection I of 6.31.2.13 NMAC.

(2) Pursuant to 34 CFR Sec.
300.300(d)(1), parental consent is not
required before (a) reviewing existing data
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as part of an evaluation or a reevaluation; or
(b) administering a test or other evaluation
that is administered to all children unless,
before administration of that test or evalua-
tion, consent is required of parents of all
children.

(3) Pursuant to 34 CFR Sec.
300.300(b), if the parents of a child with a
disability refuse consent for the initial pro-
vision of special education and related serv-
ices, the public agency may not use the due
process and mediation procedures in
Subsection I of 6.31.2.13 NMAC in order to
obtain agreement or a ruling that the servic-
es may be provided to the child. If the par-
ent refuses consent or fails to respond to a
request to provide consent for the initial
provision of special education and related
services, the public agency will not be con-
sidered to be in violation of the requirement
to make FAPE available to the child and is
not required to convene an IEP team meet-
ing or develop an IEP under 34 CFR Secs.
300.320 and 300.324. All provisions of 34
CFR Sec. 300.300 must be followed with
respect to parental consent.

(4) Pursuant to 34 CFR Sec.
300.300(c)(2), informed parental consent
need not be obtained for reevaluation if the
public agency can demonstrate that it has
taken reasonable measures to obtain that
consent by using procedures consistent with
those in 34 CFR Sec. 300.322(d) and the
child’s parent has failed to respond.

(5) Pursuant to 34 CFR Sec.
300.300(d)(3), a public agency may not use
a parent’s refusal to consent to one service
or activity for which consent is required to
deny the parent or child any other service,
benefit or activity of the public agency,
except as required by 34 CFR Part 300.

G Conflict management
and resolution.

(1) Each public agency shall seek
to establish and maintain productive work-
ing relationships with the parents of each
child the agency serves and to deal con-
structively with disagreements. Toward that
end, each public agency is strongly encour-
aged to provide appropriate training for
staff and parents in skills and techniques of
conflict prevention and management and
dispute resolution, and to utilize an informal
dispute resolution method as set forth under
Subparagraph (a) of Paragraph (2) of
Subsection G of 6.31.2.13 NMAC to
resolve disagreements at the local level
whenever practicable.

(2) Spectrum of dispute resolu-
tion options. To facilitate dispute prevention
as well as swift, early conflict resolution
whenever possible, the department and the
public agency shall ensure that the follow-
ing range of dispute resolution options is
available to parents and public agency per-
sonnel.

(a) Informal dispute resolution
option. If a disagreement arises between
parents and a public agency over a student’s
IEP or educational program, either the par-
ents or the public agency may convene a
new IEP meeting at any time to attempt to
resolve their differences at the local level,
without state-level intervention.

(b) Third-party assisted interven-
tion. The special education bureau (SEB) of
the department will ensure that mediation is
available to parents and public agencies
who request such third-party assisted inter-
vention before filing a state-level complaint
or a request for a due process hearing. The
SEB will honor a request for mediation that:

(i) is in writing;

(ii) is submitted to the
SEB;

(iii) is a mutual request
signed by both parties or their designated
representatives;

(iv) includes a state-
ment of the matter(s) in dispute and a
description of any previous attempts to
resolve these matters at the local level; and

(v) any request that
does not contain all of these elements will
be declined, with an explanation for the
SEB’s decision and further guidance, as
appropriate.

(¢) Formal dispute resolution.

(i) A state-level com-
plaint may be filed with the SEB of the
department by the parents of a child, or by
another individual or organization on behalf
of a child, as described under Subparagraph
(a) of Paragraph (2) of Subsection H of
6.31.2.13 NMAC. Once a complaint has
been filed, the responding public agency
must offer in writing to convene a CAIEP
meeting with the parents(s) and other rele-
vant members of the IEP team to address
any IEP-related issues raised in the com-
plaint. The parent may accept or decline this
offer, or the parties may agree to convene a
FIEP meeting or mediation instead, as
described under Paragraph (3) of
Subsection H of 6.31.2.13 NMAC.

(ii) A request for a due
process hearing may be filed by parents or
their authorized representative, or by a pub-
lic agency, as described under Paragraph (5)
of Subsection I of 6.31.2.13 NMAC. A res-
olution session between the parties must be
convened by the public agency following a
request for a due process hearing, unless the
parties agree in writing to waive that option
or to convene a FIEP meeting or mediation
instead, as described under Paragraph (8) of
Subsection I of 6.31.2.13 NMAC.

(d) The Mediation Procedures Act
does not apply to mediations conducted
under 6.31.2 NMAC.

H. State complaint proce-
dures.

(1) Scope. This Subsection H of
6.31.2.13 NMAC prescribes procedures to
be used in filing and processing complaints
alleging the failure of the department or a
public agency to comply with state or feder-
al laws or regulations governing programs
for children with disabilities under the
IDEA or with state statutes or regulations
governing educational services for gifted
children.

(2) Requirements for complaints.

(a) The SEB of the department
shall accept and investigate complaints
from organizations or individuals that raise
issues within the scope of this procedure as
defined in the preceding Paragraph (1) of
Subsection H of 6.31.2.13 NMAC. The
complaint must: (i) be in writing; (ii) be
submitted to the SEB (or to the secretary of
education, in the case of a complaint against
the department); (iii) be signed by the com-
plainant or a designated representative and
have the complainant’s contact information;
(iv) include a statement that the department
or a public agency has violated a require-
ment of an applicable state or federal law or
regulation; and (v) contain a statement of
the facts on which the allegation of viola-
tion is based, and a description of any
efforts the complainant has made to resolve
the complaint issue(s) with the agency (for
a complaint against a public agency). Any
complaint that does not contain each of
these elements will be declined, with an
explanation for the SEB’s decision and fur-
ther guidance, as appropriate.

(b) If the complaint alleges viola-
tions with respect to a specific child, the
complaint must include the information
required by 34 CFR 300.153(b)(4).

(¢) The party filing the complaint
must forward a copy of the complaint to the
public agency serving the child at the same
time the party files the complaint with the
SEB of the department.

(d) Pursuant to 34 CFR Sec.
300.153(c), the complaint must allege a vio-
lation that occurred not more than one year
before the date the complaint is received by
the SEB in accordance with Subparagraph
(a) of Paragraph (2) of Subsection H of
6.31.2.13 NMSAC.

(3) Preliminary meeting.

(a) CAIEP meeting. Upon receipt
of a complaint that meets the requirements
of Subparagraph (a) of Paragraph (2) of
Subsection H of 6.31.2.13 NMAC, the SEB
of the department shall acknowledge receipt
of the complaint in writing and notify the
public agency against which the violation
has been alleged. Once a state-level com-
plaint has been filed, the public agency shall
offer in writing to convene a CAIEP meet-
ing to address IEP-related issues raised in
the complaint. The parent(s) may accept or
decline this offer, or the parties may agree in
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writing instead to convene a FIEP meeting
or mediation, as described in Subparagraph
(b) of Paragraph (3) of Subsection H of
6.31.2.13 NMAC. The public agency must
(and the parent(s) may) notify the SEB
within one business day of agreeing to con-
vene (or not to convene) one of these alter-
native dispute resolution (ADR) options. If
the parties agree to convene a CAIEP meet-
ing, as described at Paragraph D(1) of
6.31.2.7 NMAC, the following require-
ments apply:

(i) it must take place
within 14 days of the date of the SEB’s
receipt of the complaint;

(ii) it must include the
relevant members of the IEP team who have
specific knowledge of the facts identified in
the complaint; and

(iii) it may not include
an attorney of the public agency unless the
parent is accompanied by an attorney.

(b) FIEP meeting: mediation.
Parties to a state-level complaint may
choose to convene a FIEP meeting or medi-
ation instead of a CAIEP meeting. To do so,
the public agency must (and the parent may)
notify the SEB of the department in writing
within 1 business day of reaching their deci-
sion to jointly request one of these ADR
options. A FIEP meeting or mediation shall
be completed not later than 14 days from
the date of the SEB’s written acknowledge-
ment of the complaint, unless a brief exten-
sion is granted by the SEB based on excep-
tional circumstances. Each session in the
FIEP or mediation process must be sched-
uled in a timely manner and must be held in
a location that is convenient to the parties to
the complaint.

(c) Mediation requirements. If the
parties choose to use mediation, the follow-
ing requirements apply.

(i) Discussions that
occur during the mediation process must be
confidential and may not be used as evi-
dence in any subsequent due process hear-
ings or civil proceedings.

(ii) Any mediated
agreement must state that all discussions
that occurred during the mediation process
shall be confidential and may not be used as
evidence in any subsequent due process
hearing or civil proceeding. Any such
agreement must also be signed by both the
parent and a representative of the agency
who has the authority to bind such agency,
and shall be enforceable in any state court
of competent jurisdiction or in a district
court of the United States.

(iii) If a mediated
agreement involves IEP-related issues, the
agreement must state that the public agency
will subsequently convene an IEP meeting
to inform the student’s service providers of
their responsibilities under that agreement,
and revise the student’s IEP accordingly.

(iv) The mediator shall
transmit a copy of the written mediation
agreement to each party within 7 days of the
meeting at which the agreement was con-
cluded. A mediation agreement involving a
claim or issue that later goes to a due
process hearing may be received in evi-
dence if the hearing officer rules that part or
all of the agreement is relevant to one or
more IDEA issues that are properly before
the hearing officer for decision.

(v) Each session in the
mediation process must be scheduled in a
timely manner and must be held in a loca-
tion that is convenient to the parties to the
dispute.

(vi) Any other require-
ment provided in 34 CFR 300.506(b) that is
not otherwise provided herein.

(4) Complaints and due process
hearings on the same issues. Pursuant to 34
CFR Sec. 300.152(c).

(a) The SEB of the department
shall set aside any part of a written com-
plaint that is also the subject of a due
process hearing under Subsection I of
6.31.2.13 NMAC until the conclusion of the
hearing and any civil action. Any issue in
the complaint that is not a part of the due
process hearing or civil action will be
resolved by the SEB as provided in
Subsection H of 6.31.2.13 NMAC.

(b) If an issue is raised in a com-
plaint that has previously been decided in a
due process hearing involving the same par-
ties, the hearing decision is binding and the
SEB must inform the complainant to that
effect.

(¢) A complaint alleging a public
agency’s failure to implement a due process
decision will be resolved by the SEB as pro-
vided in this Subsection H of 6.31.2.13
NMAC.

(5) Complaints against public
agencies.

(a) Impartial review. Upon receipt
of a complaint that meets the requirements
of Paragraph (2) of Subsection H of
6.31.2.13 NMAC above, the SEB of the
department shall:

(i) undertake an impar-
tial investigation which shall include com-
plete review of all documentation presented
and may include an independent on-site
investigation, if determined necessary by
the SEB;

(ii) give the com-
plainant the opportunity to submit addition-
al information, either orally or in writing,
about the allegations in the complaint;

(iii) provide the public
agency with the opportunity to respond to
the allegations in the complaint; and

(iv) review all relevant
information and make an independent
determination as to whether the public
agency is violating a requirement of an

applicable state or federal statute or regula-
tion.

(b) Decision. A written decision
which includes findings of fact, conclu-
sions, and the reasons for the decision and
which addresses each allegation in the com-
plaint shall be issued by the SEB and mailed
to the parties within sixty (60) days of
receipt of the written complaint, regardless
of whether or not the parties agree to con-
vene a CAIEP meeting, a FIEP meeting, or
mediation. Such decision shall further
include procedures for effective implemen-
tation of the final decision, if needed,
including technical assistance, negotiations,
and if corrective action is required, such
action shall be designated and shall include
the timeline for correction and the possible
consequences for continued noncompli-
ance.

(c) Failure or refusal to comply. If
the public agency fails or refuses to comply
with the applicable law or regulations, and
if the noncompliance or refusal to comply
cannot be corrected or avoided by informal
means, compliance may be effected by the
department by any means authorized by
state or federal laws or regulations. The
department shall retain jurisdiction over the
issue of noncompliance with the law or reg-
ulations and shall retain jurisdiction over
the implementation of any corrective action
required.

(6) Complaints against the depart-
ment. Ifthe complaint concerns a violation
by the department and: is submitted in writ-
ing to the secretary of education; is signed
by the complainant or a designated repre-
sentative; includes a statement that the
department has violated a requirement of an
applicable state or federal law or regulation;
contains a statement of facts on which the
allegation of violation is based, and other-
wise meets the requirements of Paragraph
(2) of Subsection H of 6.31.2.13 NMAC,
the secretary of education or designee shall
appoint an impartial person or impartial per-
sons to conduct an investigation.

(a) Investigation. The person or
persons appointed shall: acknowledge
receipt of the complaint in writing; under-
take an impartial investigation which shall
include a complete review of all documen-
tation presented and may include an inde-
pendent onsite investigation, if necessary;
give the complainant the opportunity to sub-
mit additional information, either orally or
in writing, about the allegations in the com-
plaint; provide the department with the
opportunity to respond to the complaint;
and review all relevant information and
make an independent determination as to
whether the department is violating a
requirement of an applicable state or feder-
al statute or regulation.

(b) Decision. A written decision,
including findings of fact, conclusions, rec-
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ommendations for corrective action, and the
reasons for the decision and addressing each
allegation in the complaint, shall be issued
by the person or persons appointed pursuant
to this paragraph and mailed to the parties
within sixty (60) days of receipt of the writ-
ten complaint. The person appointed pur-
suant to this paragraph has no authority to
order rulemaking by the department.

(7) Extension of time limit. An
extension of the time limit under
Subparagraph (b) of Paragraph (5) or
Subparagraph (b) of Paragraph (6) of this
Subsection H of 6.31.2.13 NMAC shall be
permitted by the SEB of the department
only if exceptional circumstances exist with
respect to a particular complaint or if the
parent or any other party filing a complaint
and the public agency involved agree to
extend the time to engage in mediation or a
CAIEP or FIEP meeting.

(8) Conflicts with federal laws or
regulations. If any federal law or regulation
governing any federal program subject to
this regulation affords procedural rights to a
complainant which exceed those set forth in
Subsection H of 6.31.2.13 NMAC for com-
plaints within the scope of these rules, such
statutory or regulatory right(s) shall be
afforded to the complainant. In acknowl-
edging receipt of such a complaint, the SEB
shall set forth the procedures applicable to
that complaint.

L. Due process hearings.

(1) Scope. This Subsection I of
6.31.2.13 NMAC establishes procedures
governing impartial due process hearings
for the following types of cases:

(a) requests for due process in
IDEA cases governed by 34 CFR Secs.
300.506-300.518 and 300.530-300.532; and

(b) claims for gifted services.

(2) Definitions. In addition to
terms defined in 34 CFR Part 300 and
6.31.2.7 NMAC, the following definitions
apply to this Subsection I of 6.31.2.13
NMAC.

(a) “Expedited hearing” means a
hearing that is available on request by a par-
ent or a public agency under 34 CFR Secs.
300.532(c) and is subject to the require-
ments of 34 CFR Sec. 300.532(c).

(b) “Gifted services” means spe-
cial education services to gifted children as
defined in Subsection A of 6.31.2.12
NMAC.

(¢) “Summary due process hear-
ing” means a hearing designed to proceed
more quickly and incur less expense than a
standard due process hearing, as explained
under Paragraph (15) of Subsection I of
6.31.2.13 NMAC.

(d) “Transmit” means to mail,
send by electronic mail or telecopier (fac-
simile machine) or hand deliver a written
notice or other document and obtain written

proof of delivery by one of the following
means:

(i) an electronic mail
system’s confirmation of a completed trans-
mission to an e-mail address that is shown
to be valid for the individual to whom the
transmission was sent;

(i) a telecopier
machine’s confirmation of a completed
transmission to a number which is shown to
be valid for the individual to whom the
transmission was sent;

(iii) a receipt from a
commercial or government carrier showing
to whom the article was delivered and the
date of delivery;

(iv) a written receipt
signed by the secretary of education or
designee showing to whom the article was
hand-delivered and the date delivered; or

(v) a due process final
decision to any party not represented by
counsel in a due process hearing by the U.S.
postal service, certified mail, return receipt
requested, showing to whom the articles
was delivered and the date of delivery.

(3) Bases for requesting hearing.
A parent or public agency may initiate an
impartial due process hearing on the follow-
ing matters:

(a) the public agency proposes to
initiate or change the identification, evalua-
tion, or educational placement of the child
or the provision of FAPE to the child,;

(b) the public agency refuses to
initiate or change the identification, evalua-
tion or educational placement of the child or
the provision of FAPE to the child;

(c) the public agency proposes or
refuses to initiate or change the identifica-
tion, evaluation or educational placement
of, or services to, a child who needs or may
need gifted services;

(d) an IDEA due process hearing
provides a forum for reviewing the appro-
priateness of decisions regarding the identi-
fication, evaluation, placement or provision
of a free appropriate public education for a
particular child with a disability by the pub-
lic agency that is or may be responsible
under state law for developing and imple-
menting the child’s IEP or ensuring that a
FAPE is made available to the child; the
IDEA does not authorize due process hear-
ing officers to consider claims asserting that
the department should be required to pro-
vide direct services to a child with a disabil-
ity pursuant to 20 USC Sec. 1413(g)(1) and
34 CFR Sec. 300.227 because the responsi-
ble public agency is unable to establish and
maintain appropriate programs of FAPE, or
that the department has failed to adequately
perform its duty of general supervision over
educational programs for children with dis-
abilities in New Mexico; accordingly, a due
process hearing is not the proper forum for

consideration of such claims and the depart-
ment will decline to refer such claims
against it to a hearing officer; such claims
may be presented through the state-level
complaint procedure under Subsection H of
6.31.2.13 NMAC above.

(4) Bases for requesting expedit-
ed hearing.

(a) Pursuant to 34 CFR Sec.
300.532 and 20 USC Sec. 1415(k)(3), a par-
ent may request an expedited hearing to
review any decision regarding placement or
a manifestation determination under 34
CFR Secs. 300.530-300.531.

(b) Pursuant to 34 CFR Sec.
300.532(c) and 20 USC Sec. 1415(k)(3), a
public agency may request an expedited
hearing if it believes that maintaining the
current placement of a child is substantially
likely to result in injury to the child or oth-
ers.

(5) Request for hearing. A parent
requesting a due process hearing shall trans-
mit written notice of the request to the pub-
lic agency whose actions are in question and
to the SEB of the department. A public
agency requesting a due process hearing
shall transmit written notice of the request
to the parent(s) and to the SEB of the
department. The written request shall state
with specificity the nature of the dispute and
shall include:

(a) the name of the child;

(b) the address of the residence of
the child (or available contact information
in the case of a homeless child);

(¢) the name of the school the
child is attending;

(d) the name of the public agency,
if known;

(e) the name, address and tele-
phone number(s) of the party making the
request (or available contact information in
the case of a homeless party) and, if the
party is represented by an attorney or advo-
cate, the name, address and telephone num-
ber(s) of the attorney or advocate;

(f) a description of the nature of
the problem of the child relating to the pro-
posed or refused initiation or change,
including facts relating to the problem;

(g) a description of efforts the
parties have made to resolve their dispute at
the local level before filing a request for due
process; and

(h) a proposed resolution of the
problem to the extent known and available
to the party requesting the hearing at the
time;

(i) a request for an expedited
hearing must also include a statement of
facts sufficient to show that a requesting
parent or public agency is entitled to an
expedited hearing under 34 CFR Secs.
300.532(c) or 20 USC Sec. 1415(k)(3);

(j) a request for a hearing must be
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in writing and signed and dated by the par-
ent or the authorized public agency repre-
sentative; an oral request made by a parent
who is unable to communicate by writing
shall be reduced to writing by the public
agency and signed by the parent;

(k) a request for hearing filed by
or on behalf of a party who is represented
by an attorney or advocate shall include a
sufficient statement authorizing the repre-
sentation; a written statement on a client’s
behalf that is signed by an attorney who is
subject to discipline by the New Mexico
supreme court for a misrepresentation shall
constitute a sufficient authorization; repre-
sentation by other advocates must be specif-
ically authorized in a writing signed by the
party being represented; and

(1) a party may not have a hearing
on a due process complaint until the party,
or the attorney representing the party, files a
due process complaint that meets the
requirements of this paragraph.

(6) Response to request for hear-
ing.

(a) A request for a hearing shall
be deemed to be sufficient unless the party
receiving the notice of request notifies the
hearing officer and the other party in writ-
ing that the receiving party believes the
request has not met the requirements of
Paragraph (5) of Subsection I of 6.31.2.13
NMAC.

(b) Public agency response.

(i) In general. If the
public agency has not sent a prior written
notice to the parent regarding the subject
matter contained in the parent’s due process
hearing request, such public agency shall,
within 10 days of its receipt of the request,
send to the parent a response that meets the
requirements of 34 CFR Sec. 300.508(e)
and 20 USC Sec. 1415(c)(2)(B)(i). This
requirement presents an additional opportu-
nity for parties to clarify and potentially
resolve their dispute(s).

(ii) Sufficiency. A
response filed by a public agency pursuant
to (i) of Subparagraph (b) of Paragraph (6)
shall not be construed to preclude such pub-
lic agency from asserting that the parent’s
due process hearing request was insufficient
where appropriate.

(¢) Other party response. Except
as provided in Subparagraph (b) of
Paragraph (6) of Subsection I of 6.31.2.13
NMAC above, the non-complaining party
shall, within 10 days of its receipt of the
request for due process, send to the request-
ing party a response that specifically
addresses the issues raised in the hearing
request. This requirement also presents an
opportunity to clarify and potentially
resolve disputed issues between the parties.

(d) A party against whom a due
process hearing request is filed shall have a
maximum of 15 days after receiving the

request to provide written notification to the
hearing officer of insufficiency under
Subparagraph (a) of Paragraph (6) of
Subsection I of 6.31.2.13 NMAC. The 15
day timeline for the public agency to con-
vene a resolution session under Paragraph
(8) of Subsection I of 6.31.2.13 NMAC
below runs at the same time as the 15 day
timeline for filing notice of insufficiency.

(e) Determination. Within five
days of receipt of a notice of insufficiency
under Subparagraph (d) of Paragraph (6) of
Subsection I 0f 6.31.2.13 NMAC above, the
hearing officer shall make a determination
on the face of the due process request of
whether it meets the requirements of
Paragraph (5) of Subsection I of 6.31.2.13
NMAC, and shall immediately notify the
parties in writing of such determination.

(f) Amended due process request.
A party may amend its due process request
only if:

(i) the other party con-
sents in writing to such amendment and is
given the opportunity to resolve the com-
plaint through a meeting held pursuant to
Paragraph (8) of Subsection I of 6.31.2.13
NMAUC; or

(ii) the hearing officer
grants permission, except that the hearing
officer may only grant such permission at
any time not later than 5 days before a due
process hearing occurs.

(g) Applicable timeline. The
applicable timeline for a due process hear-
ing under this part shall recommence at the
time the party files an amended notice,
including the timeline under Paragraph (8)
of Subsection I of 6.31.2.13 NMAC.

(7) Duties of the SEB of the
department. Upon receipt of a written
request for due process, the SEB shall:

(a) appoint a qualified and impar-
tial hearing officer who meets the require-
ments of 34 CFR Sec. 300.511(c) and 20
USC Sec. 1415(H(3)(A);

(b) arrange for the appointment of
a qualified and impartial mediator or IEP
facilitator pursuant to 34 CFR Sec. 300.506
to offer ADR services to the parties;

(¢) inform the parent in writing of
any free or low-cost legal and other relevant
services available in the area; the SEB shall
also make this information available when-
ever requested by a parent; and

(d) inform the parent that in any
action or proceeding brought under 20 USC
Sec. 1415, a state or federal court, in its dis-
cretion and subject to the further provisions
of 20 USC Sec. 1415(g)(3)(b) and 34 CFR
Sec. 300.517, may award reasonable attor-
neys’ fees as part of the costs to a prevailing
party;

(e) the SEB shall also:

(i) keep a list of the per-
sons who serve as hearing officers and a
statement of their qualifications;

(ii) appoint another
hearing officer if the initially appointed
hearing officer excuses himself or herself
from service;

(iii) ensure that media-
tion and FIEP meetings are considered as
voluntary and are not used to deny or delay
a parent’s right to a hearing; and

(iv) ensure that within
forty-five (45) days of commencement of
the timeline for a due process hearing, a
final written decision is reached and a copy
transmitted to the parties, unless one or
more specific extensions of time have been
granted by the hearing officer at the request
of either party (or at the joint request of the
parties, where the reason for the request is
to allow the parties to pursue an ADR
option);

(f) following the decision, the
SEB shall, after deleting any personally
identifiable information, transmit the find-
ings and decision to the state IDEA adviso-
ry panel and make them available to the
public upon request.

(8) Preliminary meeting.

(a) Resolution session. Before the
opportunity for an impartial due process
hearing under Paragraphs (3) or (4) of
Subsection I of 6.31.2.13 NMAC above, the
public agency shall convene a resolution
session with the parents and the relevant
member or members of the IEP team who
have specific knowledge of the facts identi-
fied in the due process request, unless the
parents and the public agency agree in writ-
ing to waive such a meeting, or agree to use
the FIEP or mediation process instead. The
resolution session:

(i) shall occur within 15
days of the respondent’s receipt of a request
for due process;

(ii) shall include a rep-
resentative of the public agency who has
decision-making authority on behalf of that
agency;

(iiif) may not include an
attorney of the public agency unless the par-
ent is accompanied by an attorney; and

(iv) shall provide an
opportunity for the parents of the child and
the public agency to discuss the disputed
issue(s) and the facts that form the basis of
the dispute, in order to attempt to resolve
the dispute;

(v) if the parties desire
to have their discussions in the resolution
session remain confidential, they may agree
in writing to maintain the confidentiality of
all discussions and that such discussions can
not later be used as evidence in the due
process hearing or any other proceeding;
and

(vi) if an agreement is
reached following a resolution session, the
parties shall execute a legally binding
agreement that is signed by both the parent
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and a representative of the agency who has
the authority to bind that agency, and which
is enforceable in any state court of compe-
tent jurisdiction or in a district court of the
United States; if the parties execute an
agreement pursuant to a resolution session,
a party may void this agreement within
three business days of the agreement’s exe-
cution; further, if the resolution session par-
ticipants reach agreement on any IEP-relat-
ed matters, the binding agreement must
state that the public agency will subsequent-
ly convene an IEP meeting to inform the
student’s service providers of their respon-
sibilities under that agreement, and revise
the student’s IEP accordingly.

(b) FIEP meeting; mediation.
Parties to a due process hearing may choose
to convene a FIEP meeting or mediation
instead of a resolution session. To do so, the
party filing the request for the hearing must
(and the responding party may) notify the
hearing officer in writing within one busi-
ness day of the parties’ decision to jointly
request one of these options. A FIEP meet-
ing or mediation shall be completed not
later than 14 days after the assignment of
the IEP facilitator or mediator by the SEB,
unless, upon joint request by the parties, an
extension is granted by the hearing officer.
Each session in the FIEP or mediation
process must be scheduled in a timely man-
ner and must be held in a location that is
convenient to the parties to the hearing. The
requirements for mediation, as set forth at
Subparagraph (c¢) of Paragraph (3) of
Subsection H of 6.31.2.13 NMAC, apply to
mediation in this context, as well.

(c) Applicable timelines.

(i) If the parties agree to
convene a resolution session, the applicable
timelines for the due process hearing shall
be suspended for up to 30 days from the
date the due process request was received
by the SEB (except in the case of an expe-
dited hearing), and the meeting shall pro-
ceed according to the requirements set forth
under Subparagraph (a) of Paragraph (8) of
Subsection I of 6.31.2.13 NMAC above.

(ii) If the parties agree
to convene a FIEP meeting or mediation,
the public agency shall contact the person or
entity identified by the SEB to arrange for
mediation or a FIEP meeting, as appropri-
ate. Except for expedited hearings, the par-
ties to the FIEP meeting or mediation
process may jointly request that the hearing
officer grant a specific extension of time for
the prehearing conference and for comple-
tion of the hearing beyond the 45 day peri-
od for issuance of the hearing decision. The
hearing officer may grant such extensions in
a regular case but may not exceed the 45
day deadline in an expedited case.

(iii) If the parties agree
to waive all preliminary meeting options

and proceed with the due process hearing,
the hearing officer shall send written notifi-
cation to the parties that the applicable time-
lines for the due process hearing procedure
shall commence as of the date of that notice.
The hearing officer shall thereafter proceed
with the prehearing procedures, as set forth
under Paragraph (12) of Subsection I of
6.31.2.13 NMAC.

(d) Resolution. Upon resolution
of the dispute, the party who requested the
due process hearing shall transmit a written
notice informing the hearing officer and the
SEB that the matter has been resolved and
withdrawing the request for hearing. The
hearing officer shall transmit an appropriate
order of dismissal to the parties and the
SEB.

(e) Hearing. If the parties convene
a resolution session and they have not
resolved the disputed issue(s) within 30
days of the receipt of the due process
request by the SEB in a non-expedited case,
the public agency shall (and the parents
may) notify the hearing officer in writing
within one business day of reaching this
outcome. The hearing officer shall then
promptly notify the parties in writing that
the due process hearing shall proceed and
all applicable timelines for a hearing under
this part shall commence as of the date of
such notice.

(f) Further adjustments to the
timelines may be made as provided in 34
CFR Sec. 300.510(b) and (c).

(g) The resolution of disputes by
mutual agreement is strongly encouraged
and nothing in these rules shall be interpret-
ed as prohibiting the parties from engaging
in settlement discussions at any time before,
during or after an ADR meeting, a due
process hearing or a civil action.

(9) Hearing officer responsibility
and authority. Hearing officers shall con-
duct proceedings under these rules with due
regard for the costs and other burdens of
due process proceedings for public agen-
cies, parents and students. In that regard,
hearing officers shall strive to maintain a
reasonable balance between affording par-
ties a fair opportunity to vindicate their
IDEA rights and the financial and human
costs of the proceedings to all concerned.
Accordingly, each hearing officer shall
exercise such control over the parties, pro-
ceedings and the hearing officer’s own
practices as he deems appropriate to further
those ends under the circumstances of each
case. In particular, and without limiting the
generality of the foregoing, the hearing offi-
cer, at the request of a party or upon the
hearing officer’s own initiative and after the
parties have had a reasonable opportunity to
express their views on disputed issues:

(a) shall ensure by appropriate
orders that parents and their duly authorized

representatives have timely access to
records and information under the public
agency’s control which are reasonably nec-
essary for a fair assessment of the IDEA
issues raised by the requesting party;

(b) shall limit the issues for hear-
ing to those permitted by the IDEA which
the hearing officer deems necessary for the
protection of the rights that have been
asserted by the requesting party in each
case;

(¢) may issue orders directing the
timely production of relevant witnesses,
documents or other information within a
party’s control, protective orders or admin-
istrative orders to appear for hearings, and
may address a party’s unjustified failure or
refusal to comply by appropriate limitations
on the claims, defenses or evidence to be
considered;

(d) shall exclude evidence that is
irrelevant, immaterial, unduly repetitious or
excludable on constitutional or statutory
grounds or on the basis of evidentiary priv-
ilege recognized in federal courts or the
courts of New Mexico; and

(e) may issue such other orders
and make such other rulings, not inconsis-
tent with express provisions of these rules
or the IDEA, as the hearing officer deems
appropriate to control the course, scope and
length of the proceedings while ensuring
that the parties have a fair opportunity to
present and support all allowable claims and
defenses that have been asserted.

(10) Duties of the hearing officer.
The hearing officer shall excuse himself or
herself from serving in a hearing in which
he or she believes a personal or profession-
al bias or interest exists which conflicts with
his or her objectivity. The hearing officer
shall:

(a) make a determination regard-
ing the sufficiency of a request for due
process within 5 days of receipt of any
notice of insufficiency, and notify the par-
ties of this determination in writing;

(b) schedule an initial prehearing
conference within 14 days of commence-
ment of the timeline for a due process hear-
ing, or as soon as reasonably practicable in
an expedited case pursuant to Paragraph
(12) of Subsection I of 6.31.2.13 NMAC
below;

(¢) reach a decision, which shall
include written findings of fact, conclusions
of law, and reasons for these findings and
conclusions and shall be based solely on
evidence presented at the hearing;

(d) transmit the decision to the
parties and to the SEB within 45 days of the
commencement of the timeline for the hear-
ing, unless a specific extension of time has
been granted by the hearing officer at the
request of a party to the hearing, or at the
joint request of the parties where the reason
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for the request is to permit the parties to
pursue an ADR option; for an expedited
hearing, no extensions or exceptions
beyond the 45 day deadline are permitted;

(e) the hearing officer may reopen
the record for further proceedings at any
time before reaching a final decision after
transmitting appropriate notice to the par-
ties; the hearing is considered closed and
final when the written decision is transmit-
ted to the parties and to the SEB; and

(f) the decision of the hearing
officer is final, unless a party brings a civil
action as set forth in Paragraph (25) of
Subsection I of 6.31.2.13 NMAC below.

(11) Withdrawal of request for
hearing. A party may unilaterally withdraw
a request for due process at any time before
a decision is issued. A written withdrawal
that is transmitted to the hearing officer, and
the other party at least two business days
before a scheduled hearing, shall be without
prejudice to the party’s right to file a later
request on the same claims, which shall
ordinarily be assigned to the same hearing
officer. A withdrawal that is transmitted or
communicated within two business days of
the scheduled hearing shall ordinarily be
with prejudice to the party’s right to file a
later request on the same claims unless the
hearing officer orders otherwise for good
cause shown. A withdrawal that is entered
during or after the hearing but before a deci-
sion is issued shall be with prejudice. In any
event, the hearing officer shall enter an
appropriate order of dismissal.

(12) Prehearing procedures.
Unless extended by the hearing officer at
the request of a party, within 14 days of the
commencement of the timeline for a due
process hearing and as soon as is reasonably
practicable in an expedited case, the hearing
officer shall conduct an initial prehearing
conference with the parent and the public
agency to:

(a) identify the issues (disputed
claims and defenses) to be decided at the
hearing and the relief sought;

(b) establish the hearing officer’s
jurisdiction over IDEA and gifted issues;

(c¢) determine the status of the res-
olution session, FIEP meeting or mediation
between the parties, and determine whether
an additional prehearing conference will be
necessary as a result;

(d) review the hearing rights of
both parties, as set forth in Paragraphs (16)
and (17) of Subsection I of 6.31.2.13
NMAC below, including reasonable accom-
modations to address an individual’s need
for an interpreter at public expense;

(e) review the procedures for con-
ducting the hearing;

(f) set a date, time and place for
the hearing that is reasonably convenient to
the parents and child involved; the hearing
officer shall have discretion to determine

the length of the hearing, taking into con-
sideration the issues presented;

(g) determine whether the child
who is the subject of the hearing will be
present and whether the hearing will be
open to the public;

(h) set the date by which any doc-
umentary evidence intended to be used at
the hearing by the parties must be
exchanged; the hearing officer shall further
inform the parties that, not less than 5 busi-
ness days before a regular hearing or, if the
hearing officer so directs, not less than two
business days before an expedited hearing,
each party shall disclose to the other party
all evaluations completed by that date and
recommendations based on the evaluations
that the party intends to use at the hearing;
the hearing officer may bar any party that
fails to disclose such documentary evi-
dence, evaluation(s) or recommendation(s)
by the deadline from introducing the evi-
dence at the hearing without the consent of
the other party;

(i) as appropriate, determine the
current educational placement of the child
pursuant to Paragraph (27) of Subsection I
of 6.31.2.13 NMAC below;

(j) exchange lists of witnesses
and, as appropriate, entertain a request from
a party to issue an administrative order
compelling the attendance of a witness or
witnesses at the hearing;

(k) address other relevant issues
and motions; and

(I) determine the method for hav-
ing a written, or at the option of the parent,
electronic verbatim record of the hearing;
the public agency shall be responsible for
arranging for the verbatim record of the
hearing; and

(m) the hearing officer shall
transmit to the parties and the SEB of the
department a written summary of the pre-
hearing conference; the summary shall
include, but not be limited to, the date, time
and place of the hearing, any prehearing
decisions, and any orders from the hearing
officer.

(13) Each hearing involving oral
arguments must be conducted at a time and
place that is reasonably convenient to the
parents and child involved.

(14) In order to limit testimony at
the hearing to only those factual matters
which remain in dispute between the par-
ties, on or before 10 days before the date of
the hearing, each party shall submit a state-
ment of proposed stipulated facts to the
opposing party. On or before five days
before the date of the hearing, the parties
shall submit a joint statement of stipulated
facts to the hearing officer. All agreed-upon
stipulated facts shall be deemed admitted,
and evidence shall not be permitted for the
purpose of establishing these facts.

(15) Summary due process hear-

ing. These summary due process hearing
procedures are designed to afford parents
and public agencies an alternative, volun-
tary dispute resolution process that requires
less time and expense than a traditional due
process hearing. The use of summary due
process hearing procedures shall not alter
the requirement that the public agency con-
vene a resolution session within 15 days of
its receipt of the request for the hearing,
unless the parties agree to waive that option
in writing or choose to use a FIEP meeting
or mediation instead.

(a) Any party requesting a due
process hearing may request that the dispute
be assigned to a summary due process hear-
ing track. A request for a summary due
process hearing may be submitted simulta-
neously with the request for due process
hearing, at the prehearing scheduling con-
ference, or at a later time by agreement of
all parties.

(b) Any party opposing a request
for summary due process shall state its
objection within 5 days of the date of
receipt of the request for a summary due
process hearing. The summary due process
hearing option is voluntary. If a party time-
ly states its opposition to this option, the
matter will be placed on a traditional due
process hearing track.

(¢) On or before 10 days before
the date of the hearing, each party shall sub-
mit a statement of proposed stipulated facts
to the opposing party. On or before five
days before the date of the hearing, the par-
ties shall submit a joint statement of stipu-
lated facts to the hearing officer. All agreed-
upon stipulated facts shall be deemed
admitted, and evidence shall not be permit-
ted for the purpose of establishing these
facts.

(d) On or before 5 days before the
summary due process hearing, each party
shall produce to the opposing party and to
the hearing officer a copy of all documents
that the party seeks to introduce into evi-
dence at the hearing and identify all wit-
nesses that the party intends to call to testi-
fy at the hearing.

(e) Each party shall have one half
(1/2) day to present its case. In the event
that extensive cross examination, arguments
or other factors impede a party’s ability to
complete its case in one half day, the hear-
ing officer shall have discretion to extend
the time for the hearing, as needed.

(f) The hearing officer shall issue
a decision to the parties within 7 days of the
completion of the summary due process
hearing.

(g) Except as modified herein, the
procedural rules and procedures applicable
to due process hearings as stated in
Subsection I of 6.31.2.13 NMAC shall also
apply to summary due process hearings.

(16) Any party to a hearing has
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the right to:

(a) be accompanied and advised
by counsel and by individuals with special
knowledge or training with respect to the
problems of children with disabilities;

(b) present evidence and con-
front, cross-examine and compel the atten-
dance of witnesses;

(¢) prohibit the introduction of
any evidence at the hearing that has not
been disclosed to that party at least five
business days before a regular hearing or, if
the hearing officer so directs in the prehear-
ing summary, at least two business days
before an expedited hearing;

(d) obtain a written, or, at the
option of the parents, electronic verbatim
record of the hearing; and

(e) obtain written, or, at the option
of the parents, electronic findings of fact
and decisions.

(17) Parents involved in hearings
also have the right to:

(a) have the child who is the sub-
ject of the hearing present; and

(b) open the hearing to the public.

(18) The record of the hearing and
the findings of fact and decisions described
above must be provided at no cost to the
parents.

(19) Limitations on the hearing.

(a) The party requesting the due
process hearing shall not be allowed to raise
issues at the hearing that were not raised in
the request for a due process hearing
(including an amended request, if such
amendment was previously permitted) filed
under Paragraph (5) of Subsection I of
6.31.2.13 NMAC, unless the other party
agrees otherwise.

(b) Timeline for requesting hear-
ing. A parent or agency shall request an
impartial due process hearing within two
years of the date that the parent or agency
knew or should have known about the
alleged action that forms the basis of the
due process request.

(¢) Exceptions to the timeline.
The timeline described in Subparagraph (b)
of Paragraph (19) of Subsection I of
6.31.2.13 NMAC above shall not apply to a
parent if the parent was prevented from
requesting the hearing due to:

(i) specific misrepre-
sentations by the public agency that it had
resolved the problem that forms the basis of
the due process request; or

(ii) the public agency’s
withholding of information from the parent
that was required under this part to be pro-
vided to the parent.

(20) Rules for expedited hearings.
The rules in Paragraphs (4) through (19) of
Subsection I of 6.31.2.13 NMAC shall
apply to expedited due process hearings
with the following exceptions.

(a) The SEB of the department
and the hearing officer shall ensure that a
hearing is held within 20 school days of the
date the request for hearing is received by
the SEB, and a written decision is reached
within 10 school days of the completion of
the hearing, without exceptions or exten-
sions, and thereafter mailed to the parties.

(b) The hearing officer shall seek
to hold the hearing and issue a decision as
soon as is reasonably practicable within the
time limit described in Subparagraph (a) of
Paragraph (20) of Subsection I of 6.31.2.13
NMAC above, and shall expedite the pro-
ceedings with due regard for any progress in
a resolution session, FIEP meeting or medi-
ation, the parties’ need for adequate time to
prepare and the hearing officer’s need for
time to review the evidence and prepare a
decision after the hearing.

(¢) The parties shall decide
whether to convene a resolution session,
FIEP meeting, or mediation before the com-
mencement of an expedited hearing in
accordance with Paragraph (8) of
Subsection I of 6.31.2.13 NMAC, and are
encouraged to utilize one of these prelimi-
nary meeting options. However, in the case
of an expedited hearing, agreement by the
parties to convene a resolution session,
FIEP meeting or mediation shall not result
in the suspension or extension of the time-
line for the hearing stated under
Subparagraph (a) of Paragraph (20) of
Subsection I of 6.31.2.13 NMAC above.
The timeline for resolution sessions provid-
ed in 34 CFR Sec. 300.532(c)(3) shall be
observed.

(d) The hearing officer may short-
en the five business-day rule for exchanging
evidence before the hearing to not less than
two business days and shall set the deadline
and indicate the consequences of the par-
ties’ failure to meet that deadline in the writ-
ten summary of the prehearing conference.

(e) The hearing officer may short-
en the 15 day timeline for providing notice
of insufficiency of a request for an expedit-
ed due process hearing to 10 school days.

(f) The hearing officer may short-
en the timeline for the exchange of pro-
posed stipulated facts between the parties as
he deems necessary and appropriate given
the circumstances of a particular case. The
hearing officer may also shorten the time-
line for providing agreed-upon stipulated
facts to the hearing officer to two school
days before the hearing.

(g) Decisions in expedited due
process hearings are final, unless a party
brings a civil action as provided in
Paragraph (25) of Subsection I of 6.31.2.13
NMAC below.

(21) Decision of the hearing offi-
cer.

(a) In general. Subject to

Subparagraph (b) of Paragraph (21) of
Subsection I of 6.31.2.13 NMAC below, a
decision made by a hearing officer shall be
made on substantive grounds based on a
determination of whether the child received
a free appropriate public education (FAPE).

(b) Procedural issues. In matters
alleging a procedural violation, a hearing
officer may find that a child did not receive
a FAPE only if the procedural inadequacies:

(i) impeded the child’s
right to a FAPE;

(ii) significantly imped-
ed the parents’ opportunity to participate in
the decision-making process regarding the
provision of a FAPE to the student; or

(iii) caused a depriva-
tion of educational benefits.

(¢) Rule of construction. Nothing
in this paragraph shall be construed to pre-
clude a hearing officer from ordering a pub-
lic agency to comply with procedural
requirements under this section.

(22) Rule of construction.
Nothing in this Subsection I shall be con-
strued to affect the right of a parent to file a
complaint with the SEB of the department,
as described under Subsection H of
6.31.2.13 NMAC.

(23) Modification of final deci-
sion. Clerical mistakes in final decisions,
orders or parts of the record and errors
therein arising from oversight or omission
may be corrected by the hearing officer at
any time on the hearing officer’s own initia-
tive or on the request of any party and after
such notice, if any, as the hearing officer
orders. Such mistakes may be corrected
after a civil action has been brought pur-
suant to Paragraph (25) of Subsection I of
6.31.2.13 NMAC below only with leave of
the state or federal district court presiding
over the civil action.

(24) Expenses of the hearing. The
public agency shall be responsible for pay-
ing administrative costs associated with a
hearing, including the hearing officer’s fees
and expenses and expenses related to the
preparation and copying of the verbatim
record, its transmission to the SEB, and any
further expenses for preparing the complete
record of the proceedings for filing with a
reviewing federal or state court in a civil
action. Each party to a hearing shall be
responsible for its own legal fees or other
costs, subject to Paragraph (26) of
Subsection I of 6.31.2.13 NMAC below.

(25) Civil action.

(a) Any party aggrieved by the
decision of a hearing officer in an IDEA
matter has the right to bring a civil action in
a state or federal district court pursuant to
20 USC Sec. 1415(i)) and 34 CFR Sec.
300.516. Any civil action must be filed
within 30 days of the receipt of the hearing
officer’s decision by the appealing party.
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(b) A party aggrieved by the deci-
sion of a hearing officer in a matter relating
solely to the identification, evaluation, or
educational placement of or services to a
child who needs or may need gifted servic-
es may bring a civil action in a state court of
appropriate jurisdiction within 30 days of
receipt of the hearing officer’s decision by
the appealing party.

(26) Attorney fees.

(a) In any action or proceeding
brought under 20 USC Sec. 1415, the court,
in its discretion and subject to the further
provisions of 20 USC Sec. 1415(i) and 34
CFR Sec. 300.517, may award reasonable
attorney fees as part of the costs to:

(i) the parent of a child
with a disability who is a prevailing party;

(i) a prevailing public
agency against the attorney of a parent who
files a request for due process or subsequent
cause of action that is frivolous, unreason-
able, or without foundation, or against the
attorney of a parent who continued to liti-
gate after the litigation clearly became friv-
olous, unreasonable, or without foundation;
or

(iii) a prevailing public
agency against the attorney of a parent, or
against the parent, if the parent’s complaint
or subsequent cause of action was presented
for any improper purpose, such as to harass,
to cause unnecessary delay, or to needlessly
increase the cost of litigation.

(b) Any action for attorney fees
must be filed within 30 days of the receipt
of the last administrative decision.

(¢) Opportunity to resolve due
process complaints. A meeting conducted
pursuant to Subparagraph (a) of Paragraph
(8) of Subsection I of 6.31.2.13 NMAC
shall not be considered:

(i) a meeting convened
as a result of an administrative hearing or
judicial action; or

(ii) an administrative
hearing or judicial action for purposes of
this paragraph.

(d) Hearing officers are not
authorized to award attorney fees.

(e) Attorney fees are not recover-
able for actions or proceedings involving
services to gifted children or other claims
based solely on state law.

(27) Child’s status during pro-
ceedings.

(a) Except as provided in 34 CFR
Sec. 300.533 and Paragraph (4) of
Subsection 1 of 6.31.2.13 NMAC, and
unless the public agency and the parents of
the child agree otherwise, during the pen-
dency of any administrative or judicial pro-
ceeding regarding an IDEA due process
request, the child involved must remain in
his or her current educational placement.
Disagreements over the identification of the
current educational placement which the

parties cannot resolve by agreement shall be
resolved by the hearing officer as necessary.

(b) If the case involves an appli-
cation for initial admission to public school,
the child, with the consent of the parents,
must be placed in the public school until the
completion of all the proceedings.

(¢) If a hearing officer agrees with
the child’s parents that a change of place-
ment is appropriate, that placement must be
treated as an agreement between the public
agency and the parents for purposes of
Subparagraph (a) of Paragraph (27) of
Subsection I of 6.31.2.13 NMAC.

(28) Computation of time. In
computing any period of time prescribed or
allowed by Subsection 1 of 6.31.2.13
NMAC, the day of the act, event or default
from which the designated period of time
begins to run shall not be included. The last
day of the period so computed shall be
included unless it is a Saturday, a Sunday or
a legal holiday. As used in this rule, “legal
holiday” includes any day designated as a
state holiday.

(29) Effective date and transition-
al provisions.

(a) The procedures in this
Subsection I of 6.31.2.13 NMAC shall gov-
ern due process requests received by the
SEB after July 29, 2005.

(b) The provisions of the IDEA
2004 that took effect on July 1, 2005, shall
apply to due process cases filed between
July 1 and July 29, 2005, in the event of
irreconcilable conflicts with the state rules
as they existed during that time.

(¢) The parties to due process
cases that were pending on July 29, 2005,
may enter into a written agreement to waive
the administrative review process that
would otherwise be available under the for-
mer state rules and proceed directly from a
final decision by a hearing officer to a civil
action in a state or federal district court.
The parties to cases in which administrative
appeals were pending on July 29, 2005, and
in which the administrative appeal officer
has not yet ruled on the merits of any sub-
stantive issue may likewise agree to waive
the administrative review process but shall
decide whether to do so within a reasonable
time to be established by the administrative
appeal officer.

(d) The parties to cases pending
on July 29, 2005, may likewise enter into a
written agreement to dismiss any claims
under Section 504 of the federal
Rehabilitation Act that would otherwise be
hearable or administratively reviewable
under the former state rules, provided that
the hearing or appeal officer has not yet
ruled on the merits of any substantive issue
raised under an affected Section 504 claim.

(e) Upon receipt of a timely and
sufficient motion incorporating an agree-
ment under Subparagraphs (c¢) or (d) of

Paragraph (29) of Subsection I of 6.31.2.13
NMAC above, the authority before whom
the case is pending shall enter an appropri-
ate order to implement the agreement.

J. Surrogate parents and
foster parents.

(1) Each public agency shall
ensure that a qualified surrogate parent is
appointed in compliance with 34 CFR Sec.
300.519 when needed to protect the rights
of a child with a disability who is within the
agency’s educational jurisdiction. A surro-
gate parent need not be appointed if a per-
son who qualifies as a parent under 34 CFR
Sec. 300.30(b) and Paragraph (13) of
Subsection B of 6.31.2.7 NMAC can be
identified.

(2) A foster parent who meets all
requirements of 34 CFR Sec. 300.30 may be
treated as the child’s parent pursuant to that
regulation. A foster parent who does not
meet those requirements but meets all
requirements of 34 CFR Sec. 300.519 may
be appointed as a surrogate parent if the
public agency that is responsible for the
appointment deems such action appropriate.

(3) Pursuant to 34 CFR Sec.
300.519, a surrogate parent may represent
the child in all matters relating to the identi-
fication, evaluation and educational place-
ment of the child and the provision of FAPE
to the child.

K. Transfer of parental
rights to students at age 18.

(1) Pursuant to Secs. 12-2A-3 and
28-6-1 NMSA 1978, a person’s age of
majority begins on the first instant of his or
her 18th birthday and a person who has
reached the age of majority is an adult for
all purposes not otherwise limited by state
law. A guardianship proceeding under the
probate code is the only way an adult in
New Mexico can legally be determined to
be incompetent and have the right to make
his or her own decisions taken away. Public
agencies and their IEP teams are not
empowered to make such determinations
under New Mexico law. Accordingly, pur-
suant to 34 CFR Sec. 300.520, when a child
with a disability reaches age 18 and does
not have a court-appointed general
guardian, limited guardian or other person
who has been authorized by a court to make
educational decisions on the student’s
behalf or who has not signed a power of
attorney as provided under New Mexico
law:

(a) a public agency shall provide
any notices required by 34 CFR Part 300 to
the child and the parents;

(b) all other rights accorded to
parents under Part B of the IDEA, New
Mexico law or department rules and stan-
dards transfer to the child; and

(c) the public agency shall notify
the individual and the parents of the transfer
of rights.
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(2) Pursuant to 34 CFR Sec.
300.320(c), each annual IEP review for a
child who is 16 or older must include a dis-
cussion of the rights that will transfer when
the child turns 18 and, as appropriate, a dis-
cussion of the parents’ plans for obtaining a
guardian before that time. Each child’s IEP
beginning not later than when the child
turns 17 must include a statement that the
child and the parent have been informed of
the rights that will transfer to the child at
age 18.

L. Confidentiality of
information.

(1) Confidentiality requirements.
Each public agency collecting, using or
maintaining any personally identifiable
information on children under Part B of the
IDEA shall comply with all applicable
requirements of 34 CFR Secs. 300.610-
300.626, and the Family Educational Rights
and Privacy Act, 34 CFR Part 99.

(2) Parental rights to inspect,
review and request amendment of education
records. Each public agency shall permit
parents or their authorized representatives
to inspect and review any education records
relating to their children that are collected,
maintained or used by the agency under Part
B of the IDEA pursuant to 34 CFR Sec.
300.613. A parent who believes that infor-
mation in the education records is inaccu-
rate or misleading or violates the privacy or
other rights of the child may request the
agency that maintains the information to
amend the information pursuant to 34 CFR
Sec. 300.618 and shall have the opportunity
for a hearing on that request pursuant to 34
CFR Secs. 300.619-300.621 and 34 CFR
Sec. 99.22.

(3) Transfer of student records.

(a) Pursuant to 34 CFR Sec.
99.31(a)(2), an educational agency may
transfer child records without parental con-
sent when requested by another educational
agency in which a child seeks or intends to
enroll as long as the sending agency has
included the proper notification that it will
do so in its required annual FERPA notice to
children and parents. In view of the impor-
tance of uninterrupted educational services
to children with disabilities, each New
Mexico public agency is hereby directed to
include such language in its annual FERPA
notice and to ensure that it promptly honors
each proper request for records from an
educational agency that has become respon-
sible for serving a child with a disability.

(b) State-supported educational
programs and the educational programs of
juvenile or adult detention or correctional
facilities are educational agencies for pur-
poses of the Family Educational Rights and
Privacy Act (FERPA) and are entitled to
request and receive educational records on
children with disabilities on the same basis

as local school districts. Public agencies
shall promptly honor requests for records to
assist such programs in providing appropri-
ate services to children within their educa-
tional jurisdiction.

(¢) Pursuant to 34 CFR Sec.
99.34(b), an educational agency that is
authorized to transfer student records to
another educational agency without
parental consent under Sec. 99.31(a)(2)
may properly transfer to the receiving
agency all educational records the sending
agency maintains on a child, including med-
ical, psychological and other types of diag-
nostic and service information which the
agency obtained from outside sources and
used in making or implementing education-
al programming decisions for the child.

(d) Pursuant to Paragraph (3) of
Subsection D of 6.30.2.10 NMAC, 34 CFR
Sec. 300.229 and the federal No Child Left
Behind Act at 20 USC 7165, any transfer of
educational records to a private or public
elementary or secondary school in which a
child with disabilities seeks, intends, or is
instructed to enroll must include the follow-
ing:

(i) transcripts and
copies of all pertinent records as normally
transferred for all students;

(ii) the child’s current
individualized education program with all
supporting documentation, including the
most recent multidisciplinary evaluations
and any related medical, psychological or
other diagnostic or service information that
was consulted in developing the IEP; and

(iii) disciplinary
records with respect to current or previous
suspensions or expulsions of the child.

(4) Parental refusals of consent
for release of information. If parental con-
sent is required for a particular release of
information regarding a child with a disabil-
ity and the parent refuses consent, the send-
ing or receiving public agency may use the
impartial due process hearing procedures
specified in Subsection I of 6.31.2.13
NMAC to determine if the information may
be released without parental consent. If the
hearing officer determines that the proposed
release of information is reasonably neces-
sary to enable one or more public agencies
to fulfill their educational responsibilities
toward the child, the information may be
released without the parent’s consent. The
hearing officer’s decision in such a case
shall be final and not subject to further
administrative review.

(5) Destruction of information.

(a) Pursuant to 34 CFR Sec.
300.624, each public agency shall inform
parents when personally identifiable infor-
mation collected, maintained, or used under
34 CFR Part 300 is no longer needed to pro-
vide educational services to the child. As at

other times, the parents shall have the right
to inspect and review all educational
records pertaining to their child pursuant to
34 CFR Sec. 300.613. The information
must be destroyed at the request of the par-
ents or, at their option the records must be
given to the parents. When informing par-
ents about their rights to destruction of per-
sonally identifiable records under these
rules, the public agency should advise them
that the records may be needed by the child
or the parents for social security benefits
and other purposes.

(b) If the parents do not request
the destruction of personally identifiable
information about their children, the public
agency may retain that information perma-
nently. In either event, a permanent record
of a student’s name, address and phone
number, grades, attendance record, classes
attended, grade level completed, and year
completed may be maintained without time
limitation. Additional information that is
not related to the student’s IDEA services
may be maintained if allowed under 34 CFR
Part 99.

(6) Educational records retention
and disposition schedules.

(a) Definitions as used in this
paragraph:

(i) “Destruction” means
physical destruction or removal of personal
identifiers from educational records so that
the information is no longer personally
identifiable; and

(ii) “Educational
records” means the type of records covered
under the definition of “educational
records” in 34 CFR Part 99 of the regula-
tions implementing the Family Educational
Rights and Privacy Act of 1974, 20 USC
1232g (FERPA).

(b) Pursuant to 1.20.2.102
NMAC, the public agency must notify the
parents that the public agency must retain
specific information for five years to
include:

(i) most recent IEP;

(ii) most recent 2 years
child progress reports or referral form;

(iii) related services
reports;

(iv) summary of aca-
demic achievement and functional perform-
ance;

(v) parent communica-

tion;

(vi) agency community
action;

(vii) writing sample;
and

(viii) staff reports on
behavior.

(c) Federal regulation and depart-
ment rules require public agencies to inform
parents of proposed destruction of special
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education records (34 CFR Sec. 300.624
and 6.30.2 NMAC).

(d) Pursuant to 34 CFR Sec.
300.624, the information must be destroyed
at the request of the parents. However, a
permanent record of a child’s name, address
and phone number, his or her grades, atten-
dance record, classes attended, grade level
completed and year completed may be
maintained without time limit. Notice of
destruction of child records must include:

(i) informing parents at
the last IEP meeting of personally identifi-
able information that is no longer needed to
provide special education and related serv-
ice and information that must be retained
according to the state for five years under
1.20.1.102 NMAC;

(ii) documentation at
the last IEP meeting and prior written notice
of the information that is required to be
maintained indefinitely;

(iii) documentation at
the last IEP meeting and the prior written
notice that the parent accepted or rejected
the proposed action to maintain records;

(iv) if the parent
requests that the agency destroy informa-
tion not required indefinitely, the agency
must maintain the last IEP and prior written
notice that states the parent required the
public agency to destroy allowable informa-
tion that must be maintained for 5 years;
and

(v) the public agency
must inform the parents of the proposed
date of destruction of records at the last IEP
meeting and document on the prior written
notice of action the proposed date of
destruction of records.

[6.31.2.13 NMAC - Rp, 6.31.2.13 NMAC,
6/29/07]

6.31.2.14
STRUCTION:

A. U.S. department of edu-
cation interpretations. The U.S. department
of education’s (USDE) interpretations of
the provisions of 34 CFR Part 300 as set
forth in its Analysis of Comments and
Changes to Part 300 at 71 Federal Register
46547-46753 (August 14, 2006), and other
interpretations that are published or
announced by the USDE in the federal reg-
ister are recognized as the federal govern-
ment’s official positions regarding the
requirements of the IDEA. Such interpreta-
tions shall be followed by the department to
the extent that they do not conflict with
express provisions of the IDEA or case law
from the federal courts.

B. Uniform Statute and
Rule Construction Act. The Uniform
Statute and Rule Construction Act, Secs.
12-2A-1 through 20 NMSA 1978, applies to
the interpretation of 6.31.2 NMAC except
to the extent that these rules incorporate

RULES OF CON-

permissible variations under the New
Mexico version of the Uniform Statute and
Rule Construction Act. References in
6.31.2 NMAC to state or federal laws, rules
or regulations are intended to incorporate
future amendments unless a provision in
these rules is irreconcilable with a future
amendment under the standards of the
Uniform Statute and Rule Construction Act.

C. Conflicts with state or
federal laws or regulations. If any state law,
a state rule or regulation adopted by the
department or a federal law or regulation
grants greater rights to an individual or
agency than these rules provide, the provi-
sion(s) granting greater rights shall control
to the extent necessary to avoid a conflict.
[6.31.2.14 NMAC - Rp, 6.31.2.14 NMAC,
6/29/07]

HISTORY OF 6.31.2 NMAC:
Pre-NMAC History:

Material in this Part was derived from that
previously filed with the Commission of
Public Records - State Records Center and
Archives:

SBE Regulation 85-4, Educational
Standards for New Mexico Schools Basic,
Special Education, Vocational Programs,
10/21/85

SBE Regulation 86-7, Educational
Standards for New Mexico Schools, 9/2/86
SBE Regulation 87-8, Educational
Standards For New Mexico Schools, 2/2/88
SBE Regulation 88-9, Educational
Standards For New Mexico Schools,
10/28/88

SBE Regulation 89-8, Educational
Standards For New Mexico Schools,
11/22/89

SBE Regulation 90-2, Educational
Standards For New Mexico Schools, 9/7/90

History of Repealed Material:

6 NMAC 52, Children with
Disabilities/Gifted Children, filed 9/17/97 -
Repealed, 8/14/2000

6.31.2 NMAC, Children with
Disabilities/Gifted Children, filed 8/1/2000
- Repealed, 6/29/07

NEW MEXICO PUBLIC
EDUCATION
DEPARTMENT

TITLE 6 PRIMARY
SECONDARY EDUCATION
CHAPTER 80 ALTERNATIVE
EDUCATION - CHARTER SCHOOLS
PART 4 CHARTER SCHOOL
APPLICATION APPEAL
REQUIREMENTS

AND

AND

6.80.4.1 ISSUING AGENCY:
Public Education Department
[6.80.4.1 NMAC - Rp, 6.80.4.1 NMAC,

6/29/07]

6.80.4.2 SCOPE: This rule
shall apply to applicants and operators of
start-up charter schools and previously
authorized conversion schools.

[6.80.4.2 NMAC - Rp, 6.80.4.2 NMAC,
6/29/07]

6.80.4.3 STATUTORY
AUTHORITY: Sections 22-2-1, 22-8-1
through 22-8-47 and 22-8B-1 through 22-
8B-17, NMSA, 1978

[6.80.4.3 NMAC - Rp, 6.80.4.3 NMAC,
6/29/07]

6.80.4.4
Permanent
[6.80.4.4 NMAC - Rp, 6.80.4.4 NMAC,
6/29/07]

DURATION:

6.80.4.5 EFFECTIVE DATE:
June 29, 2007, unless a later date is cited at
the end of a section.

[6.80.4.5 NMAC - Rp, 6.80.4.5 NMAC,
6/29/07]

6.80.4.6 OBJECTIVE: To
establish the initial application and renewal
process for charter schools, whether locally
or state chartered, the appeal process of
charter schools to the secretary of education
and the secretary of education’s review
process.

[6.80.4.6 NMAC - Rp, 6.80.4.6 NMAC,
6/29/07]

DEFINITIONS:

A. “Applicant” means one
or more teachers, parents or community
members or a public post-secondary educa-
tional institution or nonprofit organization
who submits an initial or renewal applica-
tion to a chartering authority.

B. “Authorizer”  means
either a local school board or the commis-
sion that permits the operation of a charter
school.

6.80.4.7

C. “Charter school” means
a conversion school or start-up school
authorized by a chartering authority to oper-
ate as a public school.

D. “Chartering authority”
means either a local school board or the
commission.

E. “Commission” means
the public education commission.

F. “Conversion school”

means an existing public school within a
school district that was authorized by a local
school board to become a charter school
prior to July 1, 2007.

G “Department” means
the public education department.
H. “Division” means the

charter schools division of the department
which maintains offices in both Santa Fe
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and Albuquerque.

L “Governing body”
means the governing body of a charter
school as set forth in the school’s charter.

J. “Head administrator”
means the duly licensed school administra-
tor who is the chief executive officer of the
charter school.

K. “Locally chartered
charter school” means a charter school
authorized by a local school board.

L. “MEM” means mem-
bership, which is the total enrollment of
qualified students on the current roll of a
class or school on a specified day.

M. “Organizer” means one
or more persons or entities who seek to
arrange, form or otherwise put together a
charter school.

N. “Secretary” means the
New Mexico secretary of public education.
0. “Start-up school”

means a public school developed by one or
more parents, teachers or community mem-
bers who applied to and were authorized by
a chartering authority to become a charter
school.

P. “Special education
plan” means a comprehensive written
design, scheme or method that includes spe-
cific details on how the charter school shall:

(1) utilize state and federal funds
to provide children with disabilities a free
and appropriate public education, in accor-
dance with applicable law;

(2) provide educational services,
related services and supplementary aids and
services to children with disabilities in
accordance with each child’s individualized
education program; and

(3) address a continuum of alter-
native educational placements to meet the
needs of the students with disabilities, in
accordance with applicable law.

Q. “State chartered charter
school” means a charter school authorized
by the commission.

[6.80.4.7 NMAC - Rp, 6.80.4.7 NMAC,
6/29/07]

6.80.4.8 NOTICE OF
INTENT TO ESTABLISH A CHARTER
SCHOOL:

A. At least one hundred

eighty (180) calendar days prior to initial
application, the organizers of a proposed
charter school shall provide a signed written
notification to the commission and the
school district in which the charter school is
to be located of the organizers’ intent to
establish a charter school. The date for sub-
mitting a notice shall be no later than
January 1 of the year in which the charter
plans to submit an application.

B. Written notification to
the commission shall be made to the divi-

sion at its Albuquerque office; written noti-
fication to a local school board shall be
made to the superintendent of that district
who shall provide copies of the notification
to the local school board during a duly
noticed board meeting.

C. If the one hundred
eightieth day falls on a Saturday, Sunday, or
legal holiday, the notification shall be time-
ly if faxed, hand delivered or otherwise
received on the first day following the
Saturday, Sunday or legal holiday that the
division or office of the pertinent superin-
tendent is open for business. Notice will
also be considered timely if it is postmarked
four (4) calendar days prior to January 1,
regardless of the date on which it is
received. Failure to provide timely notifi-
cation shall result in an application being
rejected unless the organizers can demon-
strate good cause why timely notification
was not given.

[6.80.4.8 NMAC - N, 6/29/07]

6.80.4.9 CONTENTS OF
APPLICATION FOR START-UP
CHARTER SCHOOL: A charter school
application shall be a proposed agreement
between the chartering authority and the
charter school and shall include the follow-
ing assurances, descriptions, outlines and
plans.

A. The mission statement
of the charter school. The mission state-
ment must answer the following questions:
“Who do you serve?”, “What do you seek to
accomplish?”, “What methods will you
use?”, and “How will we know if you are
achieving your mission?”

B. The goals, objectives
and student performance standards to be
achieved by the charter school which
address how the charter school will comply
with the department’s required content stan-
dards, benchmarks, and performance stan-
dards, state accreditation, standardized test-
ing and school report card in accordance
with Sections 22-2C-1 et seq. NMSA, 1978.
The goals and objectives must be measura-
ble and student-centered.

C. A description of the
charter school’s educational program and
curriculum that meets or exceeds the depart-
ment’s educational standards and must be
designed to enable each student to achieve
those standards and addresses the follow-
ing:

(1) documentation, research or
rationale that supports a particular curricu-
lar approach;

(2) a description of the curricu-
lum including scope and sequence and stu-
dent performance standards;

(3) a timeline for alignment of the
curriculum with the department’s content
standards, benchmarks and performance

standards, if alignment has not been com-
pleted at the time the application is submit-
ted;

(4) strategies and methods to be
used in delivering the curriculum and how
the curriculum will address students’ needs
and assist each student in reaching those
standards;

(5) length of school day and
school year;

(6) total number of grades the
charter school proposes to provide, either
immediately or phased, class size and total
projected student enrollment and, if the
charter school will be located in a school
district that has a total enrollment of not
more than one thousand three hundred
(1,300) students, a statement that the pro-
posed charter school’s proposed enrollment
for all grades, in combination with any
other charter school’s enrollment for all
grades, will neither equal nor exceed ten
(10) percent of the total MEM of that school
district;

(7) proposed requirements for
graduation, if applicable.

D. A description of the
way a charter school’s educational program
will meet the individual needs of students,
including those students determined to be at
risk, and which will address the following:

(1) suggested modifications to the
proposed educational program to meet indi-
vidual student needs, such as bilingual, lim-
ited English proficient, and special educa-
tion;

(2) an outline of a special educa-
tion plan, the final plan of which must be
completed and submitted to the charter
authorizer by the end of the planning year;

(3) how the charter school will
provide access to other services including
but not limited to counseling and health.

E. A description or outline
of a plan the charter school considers adopt-
ing for evaluating student performance, the
types of assessments that will be used to
measure student progress toward achieve-
ment of the state’s standards and the
school’s student performance standards, the
timeline for achievement of the standards,
and the procedures for taking corrective
action in the event that student performance
falls below the standards, and which
description or outline addresses the follow-
ing:

(1) remediation for students not
achieving standards, including a timeline
for implementation of the remediation plan;

(2) assessments that might be
considered in addition to the statewide man-
dated testing;

(3) documentation and reporting
of student data.

F. Assurances that the
charter school will be economically sound,
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including the submission of a proposed
budget for the term of the charter and a
description of the manner in which the
annual audit of the financial and administra-
tive operations of the charter school is to be
conducted, and addresses the following:

(1) a proposed budget for year
one and the following four (4) years based
on the current unit value;

(2) a description of the adminis-
trative operations of the charter school.

G An assurance that the
fiscal management of the charter school will
comply with all applicable federal and state
laws, regulations and rules relative to fiscal
procedures. In addition to this basic assur-
ance, the applicant shall clearly state in its
assurance that the following information
will be provided to the chartering authority
by the sooner of the end or the planning
year or within ten (10) days of receipt of
any federal or state stimulus funds:

(1) a detailed plan indicating how
the charter school will manage its fiscal
responsibilities;

(2) a description of its internal
control procedures that the charter school
will utilize to safeguard assets, segregate its
payroll and other check disbursement
duties, provide reliable financial informa-
tion, promote operational efficiency, and
ensure compliance with all applicable feder-
al statutes and regulations and state statutes
and rules relative to fiscal procedures.

H. A description of the
governing body and operation of the charter
school, including:

(1) the method of selecting the
governing body;

(2) the qualifications and terms of
members, the filling of vacancies, and the
procedures for changing governing body
membership;

(3) an assurance that the govern-
ing body will meet and conduct its meetings
in accordance with the Open Meetings Act,
Sections 10-15-1 et seq., NMSA 1978;

(4) the nature and extent of
parental, professional educator and commu-
nity involvement and how they will be noti-
fied;

(5) an assurance that the charter
school will adopt policies and procedures of
the governing body, that address gover-
nance, relationship to staff, professional
development, the role of the governing
body in policy-making, personnel deci-
sions, budgeting, and operation of the char-
ter school, including how decisions will be
made;

(6) for locally chartered charter
schools, an assurance that it will amend its
charter within one (1) year of approval to
include procedures agreed upon with its
chartering authority for the resolution of
disputes between them;

(7) a description on how the char-

ter school proposes to account to the char-
tering authority with respect to the charter
schools’ compliance with applicable stat-
ues, regulations, rules and charter provi-
sions.

L An explanation of the
relationship that will exist between the pro-
posed charter school and its employees,
including evidence that the terms and con-
ditions of employment will be addressed
with affected employees and their recog-
nized representatives, if any, and which
address the following:

(1) personnel policies and proce-
dures that comply with all applicable feder-
al statutes and regulations, the School
Personnel Act, Sections 22-10-1 et seq.,
NMSA 1978, and the Charter Schools Act,
Sections 22-8B-1 et seq. NMSA 1978 or, if
personnel polices and procedures have not
been developed at the time of the applica-
tion a statement that the policies and proce-
dures developed will comply with applica-
ble federal and state labor laws, regulations
and rules implementing them and will be
submitted to the chartering authority for
comment prior to the hiring of any employ-
ees;

(2) a description of the evaluation
process for staff which shall include evalu-
ation of teachers by a licensed school
administrator;

(3) the discipline process for staff,
that provides for due process and demon-
strates and understanding of applicable state
and federal laws, regulations and rules;

(4) an assurance that the govern-
ing body or head administrator will recog-
nize and work with employee labor repre-
sentatives, if any;

(5) a proposed salary schedule;

(6) proposed job descriptions of
staff;

(7) a proposed pupil-teacher ratio;
and

(8) a statement declaring whether
the governing body or the head administra-
tor will be making the employment deci-
sions for the proposed charter school.

J. The student discipline
policy of the proposed charter school that
complies with the department’s rule on stu-
dents’ rights and responsibilities.

K. For locally chartered
charter schools, a proposed agreement
between the charter school and the local
school board regarding their respective
legal liability and applicable insurance cov-
erage. For all applicants, they shall submit
a statement that the charter school will par-
ticipate in or seek a waiver from coverage
by the public school insurance authority and
comply with all applicable rules of that
authority. Any applicant seeking to obtain a
waiver of coverage from the public school
insurance authority shall:

(1) comply with all requirements

of Section 22-29-9, NMSA 1978 and 6.50.7
NMAC, as well as any other applicable
rules promulgated by the public school
insurance authority;

(2) obtain a temporary, compre-
hensive policy of liability coverage that
insures the charter school in an amount of at
least five million dollars ($5,000,000) per
occurrence and is risk-related coverage as
that term is used in Section 6.50.7.10
NMAC, while the charter school is engaged
in the waiver request process; and

(3) within fourteen (14) days of
receipt of any stimulus, flow-through or
funding formula funds, provide an insur-
ance binder or certificate to its chartering
authority that demonstrates it holds the
required level of temporary coverage.

L. A description of how
the charter school plans to meet the trans-
portation and food service needs of its stu-
dents. The description shall address
whether the applicant intends to contract
with a school district or other party for the
provision of transportation and food servic-
es; the identity of the school district or that
other party, if known, with whom the appli-
cant proposes to contract; a description of
the proposed terms of any contract; and for
these services a description of the status of
any preliminary negotiations with any
school districts or other parties regarding
the provision of transportation or food serv-
ice.

M. A description of the
waivers that the charter school is requesting
from either the local school board or the
department or both and the charter school’s
plan for addressing these waiver requests
that:

(1) lists the specific waivers by
number and title that are requested from
local school board policy;

(2) describes the process the char-
ter school will use to request waivers from
local school board policy;

(3) lists the specific waivers that
are requested from the department’s
requirements, rules, and provisions of the
Public School Code, Sections 22-1-1 et
seq., NMSA 1978, pertaining to individual
class load, teaching load, length of the
school day, staffing patterns, subject areas,
purchase of instructional material, evalua-
tion standards for school personnel, school
principal duties, driver education and grad-
uation requirements; and

(4) describes how the charter
school will address the requested waivers
from the department.

N. A description of the
facilities the charter school plans to use,
taking phase-in and availability into
account. The charter school shall provide a
detailed description of its proposed capital
outlay needs, including projected requests
for capital outlay assistance for the charter
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school. Additionally, the charter school
shall provide an assurance that:

(1) the facility it seeks to use is
safe and suitable for use as a school;

(2) it will develop and maintain a
plan for addressing code, accessibility
requirements and any other health and safe-
ty requirements, if necessary;

(3) it will develop and maintain a
plan for operation, maintenance and repair
of a facility;

(4) it will produce a certificate of
occupancy for use of the facility; and

(5) prior to opening that the facil-
ity to be used meets all applicable federal
and state health, safety and code require-
ments.

0. A description of the
enrollment procedures to be used by the
charter school that complies with Section
22-8B-4.1, NMSA, 1978 and 6.80.4.12
NMAC.

P. An explanation of how
approval of the charter school would be in
the best interest of students, school district
and community where it intends to locate,
and serves a purpose in that community.
[6.80.4.9 NMAC - Rp, 6.80.4.8 NMAC,
6/29/07]

6.80.4.10
TER:

TERM OF A CHAR-

A. A charter may be
approved for an initial term of six (6) years,
provided that the first year shall be used
exclusively for planning and not for com-
pleting the application. The planning year
shall be the fiscal year in which the charter
is authorized, beginning on the July 1 date
on which applications were due and ending
on June 30, regardless of the number of
months that may be available to a charter
school for planning activities.

B. A charter may be
renewed for successive periods of five (5)
years each unless a lesser period is agreed to
in writing by the charter school and its
authorizer. The five (5) years of the charter
will commence on July 1 of the fiscal year
after the charter was approved by its autho-
rizer and shall align with the dates of the fis-
cal year.

[6.80.4.10 NMAC - N, 6/29/07]

6.80.4.11 REQUIREMENTS
DURING THE PLANNING YEAR:
A For charter schools

approved prior to July 1, 2010, prior to the
end of its planning year, a newly authorized
charter school shall demonstrate to the
authorizer that its facilities meet the educa-
tional occupancy standards required by
applicable New Mexico construction codes.
For charters approved on or after July 1,
2010, prior to the end of its planning year,
the charter school shall demonstrate to its

authorizer that its facilities meet the rele-
vant requirements for schools as set forth in
Section 22-8B-4.2C, NMSA 1978.

B. A charter school shall
simultaneously notify the public school
capital outlay council and its authorizer in
writing of its readiness to demonstrate that
its facilities meet the referenced education-
al occupancy standards.

C. The public school capi-
tal outlay council shall determine whether a
charter school’s facilities meet established
educational occupancy standards, and if
not, whether specific requirements are inap-
propriate or unreasonable for a charter
school. If the public school capital outlay
council determines that specific require-
ments of the referenced educational occu-
pancy standards are neither inappropriate
nor unreasonable for a charter school, it
may grant a variance. The public school
capital outlay council shall provide written
notification of its decision and the reasons
thereto simultaneously to the charter school
and its authorizer.

D. Prior to the end of its
planning year, a state chartered charter
school shall demonstrate that it has quali-
fied as a board of finance and that it has sat-
isfied any conditions imposed by the com-
mission before commencing full operation
for the remainder of its charter term.
[6.80.4.11 NMAC - N, 6/29/07]

6.80.4.12 INITIAL REQUIRE-
MENTS AND REVIEW PROCESS FOR
START-UP SCHOOLS:

A. A chartering authority
shall have the authority to approve the
establishment of a charter school within the
geographic boundaries of a local school dis-
trict in which it is to be located. Local
school boards may approve the establish-
ment of charter schools to be located in their
respective districts. The commission may
approve the establishment of a charter
school to be located anywhere in the state.

B. An applicant shall
apply to only one chartering authority at a
time. An applicant whose application has
been denied by a chartering authority or
approved with amendments unacceptable to
the applicant may file the same application
the following year with a different charter-
ing authority.

C. Applications for start-
up schools shall be submitted by July 1 to
be eligible for consideration for the follow-
ing fiscal year. The July 1 submission dead-
line may be waived upon agreement of the
applicant and the chartering authority. If
July 1 falls on a Saturday or a Sunday, the
deadline for filing applications shall be
extended to the close of business of the very
next Monday, even in the case of a school
district closed for summer break. Failure to

submit a timely application shall result in an
application being rejected by the authorizer,
unless the parties agree to waive the filing
deadline in accordance with Section 22-8B-
6 NMSA 1978. Any such waiver shall be in
writing and signed by a person authorized to
take such action.

D. Enrollment in a start-up
charter school shall be guided by the fol-
lowing.

(1) A charter applicant must
determine whether it will enroll students on
a first-come, first-serve basis or through a
lottery selection process if the total number
of applicants exceeds the number of spaces
available.

(2) If, in the event the total num-
ber of applicants exceeds the number of
spaces available, the applicant intends to
forego a lottery selection process, the appli-
cant may not be eligible for federal funds
under certain federal programs, including
the federal charter schools grant program.

(3) A charter applicant shall
advertise its enrollment process using news-
papers, bulletin boards and other methods
designed to disseminate its availability to
seek student enrollment and to ensure that
there is equal opportunity for all parents and
students to learn about the school and apply.

(4) A charter school shall not
charge tuition or have admission require-
ments, except as otherwise provided in the
Public School Code, Sections 22-1-1 et
seq., NMSA 1978.

(5) In subsequent years of its
operation, a charter school will give enroll-
ment preference to previously properly
admitted students who remain in attendance
and siblings of students already admitted to
or attending the school.

E. Any revision or amend-
ment to the terms of the charter contract
may be made only with the written approval
of the authorizer.

F. A charter school shall
be a nonsectarian, nonreligious, and non-
home-based public school that operates
within the geographic boundaries of a pub-
lic school district.

G A charter school shall
comply with the Age Discrimination Act of
1975, Title VI of the Civil Rights Act of
1964, Title IX of the Education
Amendments of 1972, Section 504 of the
Rehabilitation Act of 1973, and Part B of
the Individuals with Disabilities Education
Act.

H. A charter school shall
comply with the same federal and state
audit requirements as do other public
schools in the state.

L. A charter school shall
meet all applicable federal, state, and local
health and safety requirements.

J. A charter school shall
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operate in accordance with and under
authority of state law.

K. A charter school shall
provide equitable access to, and participa-
tion in, its federally assisted program for
students, teachers, and other program bene-
ficiaries with special needs.

L. A charter school shall
have an admissions process that does not
discriminate against anyone on the basis of
race, gender, national origin, color, disabili-
ty, or age.

M. A charter school’s head
administrator or governing body shall not
employ or approve the employment in any
capacity of a person who is the spouse,
father, father-in-law, mother, mother-in-law,
son, son-in-in-law, daughter or daughter-in-
law of a member of the governing body or
the head administrator or any governing
body members.

N. Applications to the
commission for establishment of a state
chartered charter school shall be made to
the division at its Albuquerque office.
Applications to a local school board for
establishment of a locally chartered charter
school shall be made to the superintendent
of that district.

0. An application for a
start-up school may be made by one or more
teachers, parents, community members, by
a public post-secondary educational institu-
tion or a nonprofit organization.

P. The chartering authori-
ty shall be responsible for reviewing all
applications for charter schools. The char-
tering authority shall not charge application
fees.

Q. A review coordinator
may be used to assist the chartering author-
ity in reviewing charter school applications.
When using a review coordinator, the assis-
tant secretary for the division shall desig-
nate a review coordinator for the commis-
sion. When using a review coordinator,
unless the superintendent of a school district
performs this duty, the superintendent shall
appoint a review coordinator for the local
school board. The review coordinator, or
chartering authority if no review coordina-
tor has been designated, shall:

(1) identify any concerns regard-
ing noncompliance with requirements of the
Charter Schools Act (Sections 22-8B-1 et
seq., NMSA 1978), this rule or other appli-
cable state or federal laws or regulations
which would arise from the establishment
or operation of the proposed charter school;

(2) identify any licensure, cur-
riculum, or other educational concerns
which would arise from the establishment
or operation of the proposed charter school;

(3) identify any interests of the
students, the school district or the commu-
nity which would be adversely affected by
the establishment or operation of the pro-

posed charter school and describe the appar-
ent adverse effects;

(4) identify any additional infor-
mation necessary or helpful to complete the
charter school application and make
arrangements to obtain the additional infor-
mation, if possible; and

(5) identify any other concerns
which present obstacles to the approval of
the proposed charter school.

R. When using a review
coordinator, the review coordinator shall
ensure that the appropriate staff members
respond to requests from applicant for infor-
mation on school operations, policies or
practices which an applicant or prospective
applicant regards as necessary to enable it to
present an approvable application.
Applicants may request information using
the Inspection of Public Records Act
(Chapter 14, Article 2 NMSA 1978).
Applicants are discouraged from contacting
school district or department employees
directly to obtain information; a review
coordinator may require that requests for
information not made pursuant to the
Inspection of Public Records Act be in a
format or directed to a specific person or
office in the school district or department.

S. A charter applicant or
prospective applicant shall respond to
requests for information the chartering
authority or the review coordinator regard
as necessary to resolve concerns about the
charter proposal; each shall negotiate in
good faith in an attempt to resolve any con-
cerns raised about the application.

T. The chartering authori-
ty shall hold at least one (1) public meeting
to obtain information and community input
to assist it in its decision whether to grant a
charter school application. At any such
meeting, which shall be duly noticed and
held pursuant to the Open Meetings Act
(Chapter 10, Article 15 NMSA 1978), mem-
bers of the chartering authority may ask
questions of the charter applicant and that
applicant shall have an opportunity, subject
to reasonable time limitations, to respond to
any questions or concerns raised by any
members of the chartering authority, and to
advise the chartering authority of any addi-
tional information the applicant believes
will assist the chartering authority in mak-
ing its decision. Community input may
include written or oral comments in favor of
or in opposition to the application by the
applicant, members of the local community
and other interested individuals.

U. The chartering authori-
ty shall rule on the application in a subse-
quent public meeting. The public meeting
at which the decision is made shall be held
within sixty (60) days after receipt of the
application unless the applicant and charter-
ing authority agree in writing to extend this
deadline. A subsequent public meeting

shall be held on or before the extended
deadline. If not ruled upon within sixty (60)
days, the charter application will be auto-
matically reviewed by the secretary pur-
suant to the applicable provisions of Section
22-8B-7 NMSA 1978, 6.80.4.11 NMAC
and 6.80.4.12 NMAC above. The charter
applicant and the chartering authority may,
however, jointly waive the deadlines set
forth in this subsection, provided they do so
in a signed writing.

V. A chartering authority
may approve, approve with conditions or
deny an application. A chartering authority
may deny an application where:

(1) the application is incomplete
or inadequate;

(2) the application does not pro-
pose to offer an educational program con-
sistent with the requirements and purposes
of the Charter Schools Act (Chapter 22,
Article 8B NMSA 1978);

(3) the proposed head administra-
tor or other administrative or fiscal person
were involved with another charter school
whose charter was denied or revoked for
fiscal mismanagement or the proposed head
administrator or other administrative or fis-
cal member was discharged from a public
school for fiscal mismanagement;

(4) the public school capital out-
lay council has determined that the facilities
do not meet the standards required in
Section 22-8B-4.2 NMSA 1978;

(5) for a proposed state-chartered
charter school, it does not request the gov-
erning body to be designated as a board of
finance, or the governing body does not
qualify as a board of finance; or

(6) the application is otherwise
contrary to the best interests of the charter
school’s projected students, the local com-
munity or the school district in whose geo-
graphic boundaries the applicant seeks to
operate.

W. If the chartering author-
ity denies a charter school application or
approves the application with conditions, it
shall state its reasons for the denial or impo-
sition of conditions in writing within four-
teen (14) days of the meeting, provided that
a vote is taken at the end of a public meet-
ing and the purpose of the denial is merely
to reflect in writing the record of and stated
reasons for the vote of the chartering
authority. If the chartering authority grants
a charter, it shall deliver the approved char-
ter to the applicant and a copy to the depart-
ment within ten (10) days of the meeting.
The time within which to file notice of
appeal shall commence upon receipt of the
written denial. The chartering authority
shall maintain a copy of the charter for its
files.

X. If the approved charter
contains a request for release from depart-
ment rules or the Public School Code the
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granting of which is discretionary, the
department shall notify the authorizer and
the charter school whether the request is
granted or denied and, if denied, the reasons
thereto.

Y. If the authorizer denies
a charter school application or imposes con-
ditions for approval that are unacceptable to
the charter applicant, the applicant may
appeal the decision to the secretary pursuant
to Section 22-8B-7 NMSA 1978 and section
6.80.4.14 NMAC below.
[6.80.4.12 NMAC - Rp, 6.80.4.9 NMAC,
6/29/07]

6.80.4.13 CHARTER SCHOOL
RENEWAL PROCESS AND RENEWAL
APPLICATIONS:

A. The governing body of
a charter school seeking to renew its charter
shall file its renewal application with a char-
tering authority no later that two hundred
seventy (270) days prior to the date the
charter expiries. Commencing with any
charters that are due to expire at any time
after January 1, 2008, all applications for
renewal shall be submitted no later than
October 1 of the fiscal year prior to the
expiration of the school’s charter. The char-
tering authority shall rule in a public meet-
ing on the renewal application no later than
January 1 of the fiscal year in which the
charter expires.

B. The governing body
may submit its charter renewal application
to either the commission or to the local
school board of the district in which the
charter school is located, but may not sub-
mit the renewal application to both autho-
rizers simultaneously.

C. The application shall
contain:

(1) a report on the progress of the
charter school in achieving the goals, objec-
tives, student performance standards, state
minimum educational standards and other
terms of the initial approved charter appli-
cation, including the accountability require-
ments set forth in the Assessment and
Accountability Act (Section 22-2C-1 et seq.
NMSA, 1978);

(2) a financial statement that dis-
closes the costs of administration, instruc-
tion and other spending categories for the
charter school that is understandable to the
general public, that will allow comparison
of costs to other schools or comparable
organizations and that is in a format
required by the commission;

(3) any changes to the original
charter the governing board is requesting
and any amendment to the initial charter,
which were previously approved;

(4) a petition in support of the
charter school renewing its charter status
signed by not less than sixty-five (65) per-

cent of the employees in the charter school;

(5) a petition in support of the
charter school renewing its charter status
signed by at least seventy-five (75) percent
of the households whose children are
enrolled in the charter school;

(6) a description of the charter
school facilities and assurances that the
facilities are in compliance with the require-
ments of Section 22-8B-4.2 NMSA 1978;
and

(7) a statement of the term of the
renewal requested, if less than five (5)
years. If a charter school renewal applica-
tion does not include a statement of the term
of the renewal, it will be assumed that
renewal is sought for a term of five (5)
years.

D. The provisions of
Subsections N through Y of 6.80.4.12
NMAC shall apply to renewal applications.

E. The chartering authori-
ty shall rule on the renewal application in a
public hearing no later than one hundred
eighty (180) days prior to the expiration of
the charter, unless the applicant and the
chartering authority agree in writing to
extend this deadline. A subsequent public
meeting shall be held on or before the
extended deadline. If not ruled upon within
sixty (60) days, the charter renewal applica-
tion will be automatically reviewed by the
secretary pursuant to the applicable provi-
sions of Section 22-8B-7 NMSA 1978,
6.80.4.13 NMAC.

F. A chartering authority
may refuse to renew a charter if it deter-
mines that:

(1) the charter school committed
a material violation of any of the conditions,
standards or procedures set forth in the
charter;

(2) the charter school failed to
meet or make substantial progress toward
achievement of the department’s minimum
educational standards or student perform-
ance standards identified in the charter
application;

(3) the charter school failed to
meet generally accepted standards of fiscal
management;

(4) the charter school violated any
provision of law from which the charter
school was not specifically exempted;

(5) the public school capital out-
lay council has determined that the facilities
do not meet the standards required in
Section 22-8B-4.2 NMSA 1978; or for

(6) any of the reasons set forth in
Paragraphs (1) - (4) of Subsection K of
Section 22-8B-6 NMSA 1978.

G. If the chartering author-
ity refuses to approve a charter school
renewal application or approves the renew-
al application with conditions, it shall state
its reasons for the nonrenewal or imposition

of conditions in writing within fourteen (14)
days of the meeting; provided that if the
chartering authority grants renewal of a
charter, it shall deliver the approved charter
to the applicant and a copy to the depart-
ment within ten (10) days of the meeting.
The chartering authority shall keep a copy
of the charter for its files.

H. If the approved charter
contains a request for release from depart-
ment rules or the Public School Code the
granting of which is discretionary, the
department shall notify the authorizer and
the charter school whether the request is
granted or denied and, if denied, the reasons
thereto.

L. If the authorizer refuses
to approve a charter school renewal applica-
tion or imposes conditions for renewal that
are unacceptable to the charter applicant,
the applicant may appeal the decision to the
secretary pursuant to Section 22-8B-7
NMSA 1978 and 6.80.4.14 NMAC below.

J. The provisions of this
section shall apply to conversion schools.
[6.80.4.13 NMAC - Rp, 6.80.4.8 NMAC,
6/29/07]

6.80.4.14
SECRETARY:

A. Right of appeal. A
charter applicant may appeal to the secre-
tary from any chartering authority decision
denying a charter school application, revok-
ing or refusing to renew a previously
approved charter, or imposing conditions
for approval or renewal that are unaccept-
able to the applicant. Appeals from suspen-
sion of governing bodies and head adminis-
trators by the secretary shall be governed by
the procedures set forth in 6.30.6 NMAC
(“Suspension of Authority of a Local
School  Board, Superintendent or
Principal”).

B. Notice of appeal

(1) Filing and service of notice. A
charter applicant or governing body of a
charter school that wishes to appeal a deci-
sion of a chartering authority concerning the
denial, nonrenewal or revocation of a char-
ter, or the imposition of conditions for
approval or renewal that are unacceptable to
the charter school or charter school appli-
cant shall file and serve a written notice of
appeal within thirty (30) days after service
of the chartering authority’s decision. One
(1) original plus four (4) copies of the notice
of appeal together with any supporting doc-
uments shall be filed with the secretary at
the department’s main office in Santa Fe.
No notice of appeal, including exhibits and
other related documents, shall be filed using
compact disks, floppy disks or email;
instead, paper documents must be filed with
the department.

(2) Grounds of appeal. The notice

APPEALS TO THE
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shall include a brief statement of the reasons
why the appellant contends the chartering
authority’s decision was in error with refer-
ence to the standards set forth in Section 22-
8B-7B that the authorizer acted arbitrarily
or capriciously, rendered a decision not sup-
ported by substantial evidence, or did not
act in accordance with law. The appellant
shall limit the grounds of its appeal to the
authorizer’s written reasons for denial, non-
renewal, revocation or imposition of condi-
tions.

(3) Required attachments. The
appellant shall attach to each copy of the
notice of appeal:

(a) a copy of the chartering
authority’s written decision, together with a
copy of the authorizer’s minutes or draft
minutes of the meeting if available; and

(b) a copy of the charter or pro-
posed charter in question.

C. Filing and service of
other documents. An original document
shall be filed with the secretary at the
department’s main office in Santa Fe. Each
party shall simultaneously serve a copy of
all documents filed with the secretary
including any attachments upon the other
party at that party’s address of record on
appeal. A party may file documents other
than a notice of appeal and required docu-
ments referenced at Paragraph (5) of
Subsection D of 6.80.4.14 NMAC below,
by email to the secretary provided that the
email includes any attachments, as well as
the sender’s name and mailing address.
Filings with the secretary shall reflect by
certification of the sender that a copy of all
documents being submitted is simultane-
ously being served on the other party, the
method of service, and the address where
filed. Filing or service by mail is not com-
plete until the documents are received.

D. Pre-hearing procedures

(1) Within ten (10) days after
receipt of the notice of appeal, the secretary
shall inform the parties by letter of the date,
time and location for the appeal hearing.

(2) Except for brief inquiries
about scheduling, logistics, procedure or
similar questions that do not address the
merits of the case, neither party shall com-
municate with or encourage others to com-
municate with any employee of the depart-
ment about a pending appeal unless the
other party is simultaneously served with a
copy of any written communication or has
an opportunity to participate in any conver-
sation by meeting or conference call. Nor
shall any employee of the department initi-
ate such prohibited communications. The
secretary must disqualify himself from
hearing an appeal if he determines, after
learning of a prohibited communication,
that he is unable to render an unbiased deci-
sion. Appellants will be provided a point of
contact in the letter referenced in

Subsection D of 6.80.4.14 NMAC.

(3) The deadlines in 6.80.4.14
NMAC may be extended by the secretary
for good cause. Good cause may include,
but shall not be limited to, an agreement
between the parties or a well-reasoned
request from either party based upon hard-
ship, a scheduling conflict or an event
beyond the control of the requester.

(4) All submissions to the secre-
tary on appeal shall focus on the factual and
legal correctness of the chartering authori-
ty’s decision in light of the grounds upon
which a chartering authority may deny an
application set forth in Section 22-8B-6K or
the grounds for non-renewal or revocation
as set forth in Subsection F of Section 22-8-
12, NMSA 1978, and the standards for affir-
mance or reversal that the chartering author-
ity’s decision was arbitrary, capricious, not
supported by substantial evidence or other-
wise not in accordance with the law.

(5) Within ten (10) days after fil-
ing the notice of appeal, the appellant shall
file one (1) original and four (4) copies with
the secretary and serve upon the chartering
authority one (1) copy of:

(a) the appellant’s arguments for
reversal of the chartering authority’s deci-
sion, clearly labeled accordingly;

(b) the chartering authority’s writ-
ten decision that the appellant is appealing;

(c) the charter or proposed charter
in question, of which only two (2) copies
need to be filed; and

(d) any other materials related to
the issues raised by the appellant which the
appellant wishes to have considered in sup-
port of its appeal.

(6) Within ten (10) days after
receiving the appellant’s submissions, the
chartering authority shall file one (1) origi-
nal and four (4) copies with the secretary
and serve upon the appellant one (1) copy
of:

(a) the chartering authority’s
response to the appellant’s arguments; and

(b) any other materials the char-
tering authority wishes to have considered
in support of its decision.

(7) If requested by the secretary,
the division and other department staff as
appropriate shall review each party’s sub-
missions and prepare a report for the secre-
tary which:

(a) analyzes and outlines the par-
ties’ contentions on appeal with reference to
the standards of Subsection K of Section
22-8B-6 and Subsections B and E of
Section 22-8B-7 NMSA 1978;

(b) sets forth the staff’s recom-
mendations for the secretary to affirm or
reverse the chartering authority’s decision,
with or without reasonable conditions or
changes to the charter, and the reasons for
those recommendations.

(8) At least five (5) days before

the hearing date, the division shall deliver
its report and recommendations to the sec-
retary and shall simultaneously serve a copy
upon each party.

(9) While an appeal is pending,
the parties are strongly encouraged to con-
tinue discussions and negotiations in an
effort to resolve the matter by agreement
and reestablish productive working rela-
tions. An appellant may withdraw an
appeal at any time before the secretary
reaches a final decision. If an appeal is with-
drawn, the secretary shall approve an appro-
priate order of dismissal. The secretary’s
decision and order may incorporate the
terms of any agreement reached by the par-
ties. An appeal which has been withdrawn
may not be refiled.

E. Secretary hearing and
decision

(1) Unless an extension for good
cause has been granted pursuant to
Paragraph (4) of Subsection D of 6.80.4.14
NMAC above, within sixty (60) days after
receipt of the notice of appeal, the secretary,
after a public hearing that may be held in
Santa Fe or in the school district where the
proposed charter school has applied for a
charter, shall review the decision of the
chartering authority and make written find-
ings.

(2) Participants at the hearing
before the secretary shall be the designated
representatives of the appellant, the charter-
ing authority and the division and other
department staff as appropriate.

(3) The time allotment for a hear-
ing shall be two (2) hours. Both parties
shall be allowed up to thirty (30) minutes
for their presentations. Department staff
shall be allowed twenty (20) minutes for
their presentation. The appellant may
reserve part of its thirty (30) minutes for
rebuttal if desired. The order of presenta-
tions will be department staff, appellant,
chartering authority and rebuttal by the
appellant if time has been reserved. The
parties may present remarks from whomev-
er they wish in their thirty (30) minutes but
must include any comments they wish to
make on the staff recommendations within
their allotted time. Presentations, questions
or discussions that exceed these limits may
be ruled out of order by the secretary. The
secretary may ask questions of the staff, the
parties or the secretary’s counsel at any time
and may take up to one (1) hour after the
staff’s and the parties’ presentations for fur-
ther questions, discussion and its decision.
Unless stricken during the hearing for good
cause or withdrawn, the parties can assume
that the department staff and the secretary
have reviewed their written submissions,
which shell be deemed evidentiary submis-
sions subject to be given increased or
diminished weight based upon the oral pre-
sentations.
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(4) All presentations and discus- | [6.80.4.14 NMAC - Rp, 6.80.4.10 NMAC, | TION:
sion before the secretary shall focus on the | 6/29/07] A. Within ninety (90) days

factual and legal correctness of the charter-
ing authority’s decision in light of the stan-
dards and grounds set forth in Subsection K
of Section 22-8B-6, Subsections B, C or E
of Section 22-8B-7 and Subsection F of
Section 22-8B-12.

(5) The secretary may reverse the
decision of the chartering authority, with or
without the imposition of reasonable condi-
tions, if the secretary finds that the charter-
ing authority:

(a) acted arbitrarily or capricious-
ly;

(b) rendered a decision not sup-
ported by substantial evidence; or

(c) did not act in accordance with
the law.

(6) The secretary shall reverse a
decision of the chartering authority denying
an application, refusing to renew an appli-
cation or revoking a charter if he finds that
the decision was based upon a determina-
tion by the public school capital outlay
council that the facilities of the proposed or
exiting charter school did not meet the stan-
dards required by Section 22-8B-4.2,
NMSA 1978 and that the decision was:

(a) arbitrary or capriciously;

(b) not supported by substantial
evidence; or

(c) otherwise not in accordance
with the law.

(7) If the secretary reverses the
chartering authority‘s decision, the secre-
tary shall remand the decision to the char-
tering authority with written instructions for
approval of the charter. The instructions
shall include specific recommendations
concerning approval of the charter and any
changes the secretary directs to remedy any
concerns identified under Paragraphs (5) or
(6) of Subsection E of 6.80.4.14 NMAC
above.

(8) A person aggrieved by a final
decision of the secretary may appeal the
decision to the district court pursuant to the
provisions of Section 39-3-1.1 NMSA
1978.

F. Implementation of sec-
retary’s decision

(1) The department shall prompt-
ly serve a formal notice of the secretary’s
decision upon the parties to the appeal.

(2) If the chartering authority’s
decision is reversed and remanded, the
chartering authority, at a public hearing,
shall approve the charter with any required
changes within thirty (30) days following
the receipt of the notice of the decision. If
the chartering authority does not comply
with the secretary’s order, the secretary may
take appropriate administrative or judicial
action.

G. The provisions of this
section shall apply to conversion schools.

6.80.4.15 REVIEW ON THE
SECRETARY’S OWN MOTION:
A. The secretary, on the

secretary’s own motion, may review a char-
tering authority’s decision to grant a charter.

B. Within ten (10) days
after the secretary moves to review, the sec-
retary shall issue an appropriate order estab-
lishing procedures for the chartering author-
ity and the charter applicant to submit infor-
mation and arguments for review by the
secretary and division staff.

C. Within sixty (60) days
after the secretary moves to review, the sec-
retary, at a public hearing that may be held
in Santa Fe or in the district in which the
proposed charter school applied for a char-
ter, shall review the decision of the charter-
ing authority and determine whether the
decision was arbitrary and capricious or
whether the establishment or operation of
the proposed charter school would violate
any standard in Subsection C of Section 22-
8B-7 NMSA 1978.

D. If the secretary deter-
mines that the charter would violate any
standard in Subsection C of Section 22-8B-
7 NMSA 1978, the secretary shall reverse
the chartering authority’s decision and
remand the decision to the chartering
authority with instructions to deny the char-
ter application, suspend or revoke the char-
ter.

E. The  timelines in
6.80.4.15 NMAC may be extended by the
secretary for good cause. Good cause may
include but shall not be limited to an agree-
ment between the parties, a reasonable
request from either party or reasonable con-
sideration of the secretary’s previously
established meeting schedule.

F. A person aggrieved by
a final decision of the secretary may appeal
the decision to the district court pursuant to
the provisions of Section 39-3-1.1 NMSA
1978.

G The secretary shall
promptly serve a copy of the state board’s
decision on the parties to the proceeding.

H. If the chartering author-
ity’s decision is reversed and remanded, the
chartering authority, at a public hearing,
shall deny or revoke the charter within thir-
ty (30) days following the receipt of the
state board’s decision. If the chartering
authority does not comply with the secre-
tary’s order, the secretary may take appro-
priate administrative or judicial action.
[6.80.4.15 NMAC - Rp, 6.80.4.11 NMAC,
6/29/07]

6.80.4.16 QUALIFICATION
FOR BOARD OF FINANCE DESIGNA-

of approval of its charter application, the
governing body of a state-chartered charter
school shall file a separate application with
the commission seeking approval as a board
of finance. This deadline may be extended
by the commission for good cause shown.

B. The application shall
include:

(1) an affidavit or affidavits,
signed by the personnel who will be given
the responsibility of keeping the financial
records of the charter school, describing the
training completed, professional licensure
held and degrees earned by them;

(2) a statement signed by every
member of the governing body that the gov-
erning body agrees to consult with the
department on any matter not covered by
the manual of accounting and budgeting
before taking any action relating to funds
held as a board of finance;

(3) a copy of a declaration or cer-
tificate of insurance that indicates that the
person who will be entrusted with handling
the funds of the charter school is adequate-
ly bonded in an amount of at least the pro-
jected revenues and MEM of the charter
school;

(4) a signed affidavit from each
governing body member declaring that the
member is not a governing body member of
any other charter school and that the mem-
ber was not a governing body member of
another charter school that was suspended
or failed to receive or maintain their board
of finance designation.

C. Within thirty (30) days
of filing of the application to qualify as a
board of finance, the commission shall issue
a decision approving or denying the appli-
cation. A copy of the decision will be pro-
vided to the governing body and the com-
mission.

[6.80.4.16 NMAC - N, 6/29/07]

6.80.4.17 SEVERABILITY:
Any part of this rule found by adjudication
before a competent tribunal to be contrary
to law shall be stricken without affect to the
remainder.

[6.80.4.17 NMAC - N, 6/29/07]

HISTORY OF 6.80.4 NMAC:

Material in this part was derived from that
previously filed with the Commission of
Public Records - State Records Center and
Archives:

6.80.4 NMAC, Charter School Application
and Appeal Requirements, 12/3/01

History of Repealed Material:

6.80.4 NMAC, Charter School Application
and Appeal Requirements - Repealed,
6/29/07
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EDUCATION whenever possible. Locks furnished by stu- | above, local school boards have discretion
dents should not be destroyed unless a stu- | to determine the appropriate sanction(s) to
DEPARTMENT

This is an amendment to 6.11.2 NMAC,
Sections 10, 11 and 12, effective 6/29/07.

6.11.2.10 ENFORCING
RULES OF CONDUCT:
A. Enforcing attendance

requirements. Formal enforcement action
under the Compulsory Attendance Law,
supra, and the Family in Need of Services
Act, Section 32A-3-1 et seq. NMSA 1978
shall be initiated whenever a student’s
absences indicate that the law is being vio-
lated. An administrative authority who has
reason to believe a student is violating local
school board attendance policies may take
whatever further disciplinary action is
deemed appropriate under local policies.

B. Search and seizure:
School property assigned to a student and a
students person or property while under the
authority of the public schools are subject to
search, and items found are subject to
seizure, in accordance with the require-
ments below.

(1) Notice of search policy.
Students shall be given reasonable notice,
through distribution of written policies or
otherwise, of each school’s policy on
searches at the beginning of each school
year or upon admission for students enter-
ing during the school year.

(2) Who may search. Certified
school personnel, school security personnel
and school bus drivers are “authorized per-
sons” to conduct searches when a search is
permissible as set forth below. An author-
ized person who is conducting a search may
request the assistance of some other per-
son(s), who upon consent become(s) an
authorized person for the purpose of that
search only.

(3) When search permissible.
Unless local school board policy provides
otherwise, an authorized person may con-
duct a search when (s)he has a reasonable
suspicion that a crime or other breach of
disciplinary rules is occurring or has
occurred. An administrative authority may
direct or conduct a search under the same
conditions and also when (s)he has reason-
able cause to believe that a search is neces-
sary to help maintain school discipline.

(4) Conduct of searches; witness-
es. The following requirements govern the
conduct of permissible searches by author-
ized persons:

(a) School property, including
lockers and school buses, may be searched
with or without students present unless a
local school board or administrative author-
ity provides otherwise. When students are
not present for locker searches, another

dent refuses to open one or circumstances
otherwise render such action necessary in
the judgment of the administrative authori-
ty.

(b) Student vehicles when on
campus or otherwise under school control
and students’ personal effects which are not
within their immediate physical possession
may be searched in accordance with the
requirements for locker searches.

(c) Physical searches of a students
person may be conducted only by an author-
ized person who is of the same sex as the
student, and except when circumstances
render it impossible may be conducted only
in the presence of another authorized person
of the same sex. The extent of the search
must be reasonably related to the infraction,
and the search must not be excessively
intrusive in light of the student’s age and
sex, and the nature of the infraction.

(5) Seizure of items: Illegal items,
legal items which threaten the safety or
security of others and items which are used
to disrupt or interfere with the educational
process may be seized by authorized per-
sons. Seized items shall be released to
appropriate authorities or a student’s parent
or returned to the student when and if the
administrative authority deems appropriate.

(6) Notification of law enforce-
ment authorities: Unless a local school
board policy provides otherwise, an admin-
istrative authority shall have discretion to
notify the local children’s court attorney,
district attorney or other law enforcement
officers when a search discloses illegally
possessed contraband material or evidence
of some other crime or delinquent act.

C. Basis for disciplinary
action: A student may appropriately be dis-
ciplined by administrative authorities in the
following circumstances:

(1) for committing any act which
endangers the health or safety of students,
school personnel or others for whose safety
the public school is responsible, or for con-
duct which reasonably appears to threaten
such dangers if not restrained, regardless of
whether an established rule of conduct has
been violated;

(2) for violating valid rules of stu-
dent conduct established by the local school
board or by an administrative authority to
whom the board has delegated rulemaking
authority, when the student knew or should
have known of the rule in question or that
the conduct was prohibited; or

(3) for committing acts prohibited
by this regulation, when the student knew or
should have known that the conduct was
prohibited.

D. Selection of discipli-
nary sanctions: Within legal limits as

be imposed for violations of rules of student
conduct, or to authorize appropriate admin-
istrative authorities to make such determi-
nations.

(1) School discipline and criminal
charges: Appropriate disciplinary actions
may be taken against students regardless of
whether criminal charges are also filed in
connection with an incident.

(2) Nondiscriminatory enforce-
ment: Local school boards and administra-
tive authorities shall not enforce school
rules or impose disciplinary punishments in
a manner which discriminates against any
student on the basis of race, religion, color,
national origin, ancestry, sex or disability,
except to the extent otherwise permitted or
required by law or regulation. This state-
ment shall not be construed as requiring
identical treatment of students for violation
of the same rule; it shall be read as prohibit-
ing differential treatment which is based on
race, religion, color, national origin, ances-
try, sex or disability rather than on other dif-
ferences in individual cases or students.

E. Corporal punishment.
Each local school board with community
input shall determine whether to permit the
use of corporal punishment and shall pub-
lish and distribute a written policy either
authorizing or prohibiting its use. Where
corporal punishment is authorized, the writ-
ten policy shall specify the allowable forms
of punishment, the conditions under which
it may be used and the procedures to be fol-
lowed in administering it. A school board
policy authorizing corporal punishment will
override any parents objection to its use
unless the local board also authorizes indi-
vidual parents to veto corporal punishment
of their children. Where a local board has
not authorized a parental veto, an adminis-
trative authority may in any event decline to
apply corporal punishment if (s)he has rea-
son to believe that an individual student is
physically or emotionally unable to with-
stand reasonable corporal punishment or if
(s)he believes that corporal punishment
would be ineffective or inappropriate.

F. Detention, suspension
and expulsion: Where detention, suspen-
sion and/or expulsion is determined to be
the appropriate penalty, it may be imposed
only in accordance with procedures that
provide at least the minimum safeguards
prescribed in Section 6.11.2.12 NMAC,
below. Suspensions or expulsions of stu-
dents with disabilities shall be subject to the
further requirements of Subsection G of
Section 6.11.2.10 NMAC and Section
6.11.2.11 NMAC below.

G Discipline of students
with disabilities: Students with disabilities
are not immune from school disciplinary
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processes, nor are they entitled to remain in
a particular educational program when their
behavior substantially impairs the education
of other children in the program. However,
the public schools are required by state law
and regulations to meet the individual edu-
cational needs of students with disabilities
to the extent that current educational expert-
ise permits. Public school personnel may
consider any unique circumstances on a

from reporting a crime committed by a stu-

procedures would be applied to children

dent with a disability to appropriate author-

without disabilities, except as provided in

ities or prevents state law enforcement and

Subsection I of this section.

judicial authorities from exercising their
responsibilities with regard to the applica-

C. Manifestation determi-
nation.

tion of federal and state law to crimes com-
mitted by a student with a disability.
(b) Transmittal of records.

(1) An_administrative

authority reporting a crime committed by a

(1) Within 10 school days of any
decision to change the placement of a child
with a disability because of a violation of a
rule of student conduct, the administrative
authority, the parent and relevant members

case-by-case basis when determining
whether a change of placement, consistent

student with a disability must ensure that

of the child’s IEP team (as determined by

copies of the special education and discipli-

with the other requirements of 6.11.2.11
NMAUC, is appropriate for a student with a

nary records of the student are transmitted,
for consideration by the appropriate author-

the parent and the administrative authority)

must review all relevant information in the
student’s file, including the child’s IEP, any

disability who violates a code of conduct as
provided in 34 CFR Sec. 300.530.

(1) Long-term suspensions [ef} or
expulsions of students with disabilities shall
be governed by the procedures set forth in
Section 6.11.2.11 NMAC below.

(2) Temporary suspensions of stu-
dents with disabilities may be imposed in
accordance with the normal procedures pre-
scribed in Subsection D of  Section
6.11.2.12 NMAC below, provided that the
student is returned to the same educational
placement after the temporary suspension
and unless a temporary suspension is pro-
hibited under the provisions of Subsection
G, Paragraph (3) 0of 6.11.2.10 NMAC below.

(3) Program prescriptions. A stu-
dent with a disability’s individualized edu-
cation program (IEP), under the Individuals
with Disabilities Education Improvement
Act 0of 2004 (IDEA), need not affirmatively
authorize disciplinary actions which are not
otherwise in conflict with [the—regslationt
this rule. However, the IEP [eemumnitiee]
team may prescribe or prohibit specified
disciplinary measures for an individual stu-
dent with a disability by including appropri-
ate provisions in the student’s IEP.
Administrative authorities shall adhere to
any such-provisions contained in a student
with a disability’s IEP, except that an IEP
[eemmittee] team may not prohibit the initi-
ation of proceedings for long-term suspen-
sion or expulsion which are conducted in
accordance with this [regtlatier] rule.

4) Immediate removal.
Immediate removal of students with disabil-
ities may be done in accordance with the
procedures of Subsection C of Section
6.11.2.12 NMAC below.

(5) A student who has not been

ities, to whom the administrative authority

reports the crime.
(i) An administrative

authority reporting a crime under this sec-
tion may transmit copies of the student’s
special education and disciplinary records
only to the extent that the transmission is
permitted by the Family Educational Rights

and Privacy Act.
[08-15-97;6.11.2.10 NMAC - Rn, 6 NMAC

1.4.10, 11-30-00; A, 6/29/07]

6.11.2.11 DISCIPLINARY
REMOVALS OF STUDENTS WITH

DISABILITIES: [Femperary—rele—Hntt

A. General. The following
rules shall apply when a student with a dis-
ability under IDEA violates a rule of con-

teacher observations and any relevant infor-
mation provided by the parents to deter-
mine:

(a) if the conduct in question was

caused by, or had a direct and substantial

relationship to the child’s disability; or
(b) if the conduct in question was

the direct result of the administrative

authority’s failure to implement the IEP.
(2) The conduct must be deter-

mined to be a manifestation of the child’s

disability if the administrative authority, the

parent and relevant members of the child’s
IEP team determine that a condition in

either Subparagraph (a) or (b) of Paragraph
(1) of Subsection C of 6.11.2.11 NMAC
was met.

(3) If the administrative authority,
the parent and relevant members of the
child’s TEP team determine the condition
described in Subparagraph (b) of Paragraph
(1) of Subsection C of 6.11.2.11 NMAC
was met, the administrative authority must
take immediate steps to remedy those defi-
ciencies.

D. Determination that
behavior is manifestation of disability. If

the administrative authority, the parent and
relevant members of the IEP team make the

determination that the conduct was a mani-
festation of the child’s disability, the IEP

duct as set forth in this rule which may

team must comply within 34 CFR Sec.

result in:
(1) long-term

expulsion; or
(2) any other disciplinary change

suspension _or

300.530(%).

E. Special circumstances.
School personnel may remove a student to
an interim alternative educational setting

of the student’s current educational place-

for not more than 45 school days without

ment as specified in the federal regulations

regard to whether the behavior is deter-

implementing IDEA at 34 CFR Secs.
300.530 through 300.536 and these or other

mined to be a manifestation of the child’s
disability, if the child’s behavior involves

department rules and standards.

determined to be eligible for special educa-
tion and related services under 6.31.2
NMAC and who has engaged in behavior

B. When behavior is not a

one of the special circumstances listed in 34
CFR Sec. 300.530(g). For purposes of this

manifestation of disability. For disciplinary
changes in placement that would exceed 10

subsection, the definitions provided in 34
CFR Sec. 300.530(i) shall apply.

that violated a code of student conduct may

consecutive school days, if the behavior that

assert any of the protections provided for in

gave rise to the violation of the school code

this subsection if the conditions set forth in
34 CFR Sec. 300.534 have been met.
(6) Referral to and action by law

is determined not to be a manifestation of
the child’s disability pursuant to Subsection

E Determination of set-

ting. The student’s IEP team determines the
interim alternative educational setting for

services under Subsections B and E of this

C of this section, school personnel may

section.

enforcement and judicial authorities.
(a) Nothing in these rules of con-

apply the relevant disciplinary procedures
to children with disabilities in the same

G Change of placement
because of disciplinary removals. For pur-

duct prohibits an administrative authority

manner and for the same duration as the

poses of removals of a student with a dis-
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ability from the child’s current educational
placement under 6.11.2.11 and 6.11.2.12
NMAC, a change of placement occurs if the
conditions provided in 34 CFR Sec.
300.536 are met.

H. Parental notification.
On the date on which the decision is made
to make a removal that constitutes a change
of placement of a student with a disability
because of a violation of a code of student
conduct, the administrative authority must
notify the parents of that decision, and pro-
vide the parents the procedural safeguards
notice described in 34 CFR Sec. 300.504.

L Services. A_student
with a disability who is removed from the
student’s current placement pursuant to this
section must continue to receive special
education and related services as provided
in 34 CFR Sec. 300.530(d).

R Appeal.

(1) The parent of a student with a
disability who disagrees with any decision
regarding the placement or the manifesta-
tion determination under this section, or an
administrative authority that believes that
maintaining the current placement of the

student is substantially likely to result in
injury to the student or others, may appeal

the decision by requesting a hearing. The
hearing is requested by filing a complaint
pursuant to Subsection I of 6.31.2.13
NMAC.

(2) A hearing officer who hears a
matter under Paragraph (1) of Subsection J
of 6.11.2.11 NMAC, has the authority pro-
vided in 34 CFR Sec. 300.532(b).

(3) When an appeal under this
subsection has been made by either the par-

ent or the administrative authority, the stu-
dent must remain in the interim alternative

educational setting pending the decision of
the hearing officer or until the expiration of

for detention, in-school suspension and
temporary, long-term or permanent removal
of students from the public schools. Local
school boards may adopt procedures which
afford students more protection than this
[regutetior] rule requires. The procedures
in this section apply only to disciplinary
detentions, suspensions and expulsions.
They do not apply to disenrollment of stu-
dents who fail to meet immunization, age,
residence or other requirements for valid
enrollment, nor to the removal from school
membership reports of students who have
been absent from school for ten (10) con-
secutive school days in accordance with
Subsection B of Section 22-8-2 NMSA
1978. Nothing in this section should be
construed as prohibiting school boards or
administrative authorities from involving
other school staff, students and members of
the community in the enforcement of rules
of student conduct to the extent they believe
is appropriate.

A. Post-suspension place-
ment of students. Any student suspended
from school shall be delivered directly by a
school official to the student’s parent(s),
legal guardian or an adult designated by the
parent(s) or the legal guardian, or kept on
school grounds until the usual end of the
school day.

B. Students with disabili-
ties. This Section does not apply to long-
term suspension or expulsion of students
who are disabled pursuant to the IDEA or
Section 504 [;—exeept—as—provided—for—in
: . - ¢ Seeti
6H2H-PNMAC-abeve]. The procedures
for long-term suspension or expulsion of
disabled students are set forth in Section
6.11.2.11 NMAC above. School personnel

under this section may remove a student
with a disability who violates a rule of stu-

the time period specified in Subsections B

dent conduct from his or her current place-

or E of this section, which ever occurs first,

ment to an appropriate interim alternative

unless the parent and the administrative
authority agree otherwise.

[08-15-97; 6.11.2.11 NMAC - Rn, 6 NMAC
1.4.11 & A, 11-30-00; A, 9-15-05; A,
6/29/07]

6.11.2.12 PROCEDURE FOR
DETENTIONS, SUSPENSIONS AND
EXPULSIONS: The authority of the state
and of local school boards to prescribe and
enforce standards of conduct for public
school students must be exercised consis-
tently with constitutional safeguards of
individual student rights. The right to a pub-
lic education is not absolute; it may be taken
away, temporarily or permanently, for viola-
tions of school rules. But it is a property
right which may only be denied where
school authorities have adhered to the min-
imum procedural safeguards required to
afford the student due process of law. This
section prescribes minimum requirements

educational setting, another setting, or sus-
pension, for not more than 10 consecutive
school days (to the extent those alternatives
are applied to students without disabilities),
and for additional removals of not more
than 10 consecutive school days in that
same school year for separate incidents of
misconduct (as long as those removals do
not constitute a change of placement under
Subsection G of 6.11.2.11 NMAC above).

C. Immediate  removal:
Students whose presence poses a continuing
danger to persons or property or an ongoing
threat of interfering with the educational
process may be immediately removed from
school, subject to the following rules.

(1) A rudimentary hearing, as
required for temporary suspensions, shall
follow as soon as possible.

(2) Students shall be reinstated
after no more than one school day unless
within that time a temporary suspension is

also imposed after the required rudimentary
hearing. In such circumstances, a single
hearing will support both the immediate
removal and a temporary suspension
imposed in connection with the same inci-
dent(s).

(3) The school shall exert reason-
able efforts to inform the student’s parent of
the charges against the student and the
action taken as soon as practicable. If the
school has not communicated with the par-
ent by telephone or in person by the end of
the school day following the immediate
removal, the school shall on that day mail a
written notice with the required information
to the parent’s address of record.

D. Temporary suspension.

(1) A local school board may limit
temporary suspensions to periods shorter
than ten (10) school days.

(2) A student facing temporary
suspension shall first be informed of the
charges against him or her and, if (s)he
denies them, shall be told what evidence
supports the charge(s) and be given an
opportunity to present his or her version of
the facts. The following rules apply.

(a) The hearing may be an infor-
mal discussion and may follow immediate-
ly after the notice of the charges is given.

(b) Unless the administrative
authority decides a delay is essential to per-
mit a fuller exploration of the facts, this dis-
cussion may take place and a temporary
suspension may be imposed within minutes
after the alleged misconduct has occurred.

(c) A student who denies a charge
of misconduct shall be told what act(s) (s)he
is accused of committing, shall be given an
explanation of the evidence supporting the
accusation(s) and shall then be given the
opportunity to explain his or her version of
the facts. The administrative authority is not
required to divulge the identity of inform-
ants, although (s)he should not withhold
such information without good cause. (S)he
is required to disclose the substance of all
evidence on which (s)he proposes to base a
decision in the matter.

(d) The administrative authority is
not required to allow the student to secure
counsel, to confront or cross-examine wit-
nesses supporting the charge(s), or to call
witnesses to verify the student’s version of
the incident, but none of these is prohibited.

(e) The school shall exert reason-
able efforts to inform the student’s parent of
the charges against the student and their
possible or actual consequence as soon as
practicable. If the school has not communi-
cated with the parent by telephone or in per-
son by the end of the first full day of sus-
pension, the school shall on that day mail a
written notice with the required information
to the parent’s address of record.

E. In-school suspension.

(1) In-school suspension may be
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imposed with or without further restriction
of student privileges. Any student who is
placed in an in-school suspension which
exceeds ten (10) school days must be pro-
vided with an instructional program that
meets both state and local educational
requirements. Student privileges, however,
may be restricted for longer than ten (10)
school days.

(2) In-school suspensions of any
length shall be accomplished according to
the procedures for a temporary suspension
as set forth above. A local school board may
limit the length of in-school suspensions
which may be accomplished under tempo-
rary suspension procedures. No in-school
suspension student shall be denied an
opportunity to eat lunch or reasonable
opportunities to go to the restroom.

F. Detention.

(1) Detention may be imposed in
connection with in-school suspension, but is
distinct from in-school suspension in that it
does not entail removing the student from
any of his or her regular classes.

(2) The authority of the schools to
supervise and control the conduct of stu-
dents includes the authority to impose rea-
sonable periods of detention during the day
or outside normal school hours as a discipli-
nary measure. No detained student shall be
denied an opportunity to eat lunch or rea-
sonable opportunities to go to the restroom.
Reasonable periods of detention may be
imposed in accordance with the procedures
for temporary suspension.

G Long-term suspension
and expulsion.

(1) Each local school board shall
authorize appropriate administrative author-
ities to initiate procedures leading to long-
term suspension or expulsion. Where
prompt action to suspend a student long-
term is deemed appropriate, a temporary
suspension may be imposed while the pro-
cedures for long-term suspension or expul-
sion are activated. However, where a deci-
sion following the required formal hearing
is delayed beyond the end of the temporary
suspension, the student must be returned to
school pending the final outcome unless the
provisions of Subsection G, Paragraph (4),
Subparagraphs (j) and (k) of Section
6.11.2.12 NMAC below apply.

(2) A student who has been valid-
ly expelled or suspended is not entitled to
receive any educational services from the
local district during the period of the exclu-
sion from school. A local school board may
provide alternative arrangements, including
correspondence courses at the student’s or
parent’s expense pursuant to state board of
education requirements, if the board deems
such arrangements appropriate.

(3) Each local school board shall
establish, or shall authorize appropriate

administrative authorities to establish,
appropriate processes for handling long-
term suspensions and expulsions. Unless
the terms expressly indicate otherwise,
nothing in the procedures below shall be
construed as directing that any required
decision be made by any particular person
or body or at any particular level of admin-
istrative organization.

(4) The following rules shall gov-
ern the imposition of long-term suspensions
or expulsions:

(a) Hearing authority; disciplinar-
ian. The same person or group may, but
need not, perform the functions of both
hearing authority and disciplinarian. Where
the functions are divided, the hearing
authority’s determination of the facts is con-
clusive on the disciplinarian, but the disci-
plinarian may reject any punishment recom-
mended by the hearing authority.

(b) Review authority. Unless the
local school board provides otherwise, a
review authority shall have discretion to
modify or overrule the disciplinarian’s deci-
sion, but may not impose a harsher punish-
ment. A review authority shall be bound by
a hearing authority’s factual determinations
except as provided in Subsection G,
Paragraph (4), Subparagraph (o) of Section
6.11.2.12 NMAC below.

(c) Disqualification. No person
shall act as hearing authority, disciplinarian
or review authority in a case where (s)he
was directly involved in or witnessed the
incident(s) in question, or if (s)he has pre-
judged disputed facts or is biased for or
against any person who will actively partic-
ipate in the proceedings.

(d) Local board participation. A
local board may act as hearing authority,
disciplinarian or review authority for any
cases involving proposed long-term suspen-
sions or expulsions. Whenever a quorum of
the local board acts in any such capacity,
however, the Open Meetings Act, Section
10-15-1 et seq., NMSA 1978 requires a pub-
lic meeting.

(e) Initiation of procedures. An
authorized administrative authority shall
initiate procedures for long-term suspension
or expulsion of a student by designating a
hearing authority and disciplinarian in
accordance with local board policies, sched-
uling a formal hearing in consultation with
the hearing authority and preparing and
serving a written notice meeting the require-
ments of Subsection G, Paragraph (4),
Subparagraph (h) of Section 6.11.2.12
NMAC below.

(f) Service of notice. The written
notice shall be addressed to the student,
through his or her parent(s), and shall be
served upon the parent(s) personally or by
mail.

(g) Timing of hearing. The hear-

ing shall be scheduled no sooner than five
(5) nor later than ten (10) school days from
the date of receipt of the notice by the par-
ent(s). The hearing authority may grant or
deny a request to delay the hearing in accor-
dance with the provisions of Subsection G,
Paragraph (4), Subparagraph (i) of Section
6.11.2.12 NMAC below.

(h) Contents of notice. The writ-
ten notice must contain all of the following
information, parts of which may be covered
by appropriate reference to copies of any
policies or regulations furnished with the
notice:

(i) the school rule(s)
alleged to have been violated, a concise
statement of the alleged act(s) of the student
on which the charge(s) are based and a
statement of the possible penalty;

(ii) the date, time and
place of the hearing, and a statement that
both the student and parent are entitled and
urged to be present;

(iii) a clear statement
that the hearing will take place as scheduled
unless the hearing authority grants a delay
or the student and parent agree to waive the
hearing and comply voluntarily with the
proposed disciplinary action or with a nego-
tiated penalty, and a clear and conspicuous
warning that a failure to appear will not
delay the hearing and may lead to the impo-
sition of the proposed penalty by default;

(iv) a statement that the
student has the right to be represented at the
hearing by legal counsel, a parent or some
other representative designated in a written
notice filed at least seventy-two (72) hours
before the hearing with the contact person
named pursuant to Subsection G, Paragraph
(4), Subparagraph (h), Sub-subparagraph
(vi) of Section 6.11.2.12 NMAC below;

(v) a description of the
procedures governing the hearing;

(vi) the name, business
address and telephone number of a contact
person through whom the student, parent or
designated representative may request a
delay or seek further information, including
access to any documentary evidence or
exhibits which the school proposes to intro-
duce at the hearing; and

(vii) any other informa-
tion, materials or instructions deemed
appropriate by the administrative authority
who prepares the notice.

(i) Delay of hearing. The hearing
authority shall have discretion to grant or
deny a request by the student or the appro-
priate administrative authority to postpone
the hearing. Such discretion may be limited
or guided by local school board policies not
otherwise inconsistent with this regulation.

(j) Students status pending hear-
ing. Where a student has been suspended
temporarily and a formal hearing on long-
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term suspension or expulsion will not occur
until after the temporary suspension has
expired, the student shall be returned to
school at the end of the temporary suspen-
sion unless:

(1) the provisions of
Subsection G, Paragraph (4), Subparagraph
(k) of Section 6.11.2.12 NMAC below
apply, or

(ii) the student and par-
ent(s) have knowingly and voluntarily
waived the students right to return to school
pending the outcome of the formal proceed-
ings, or

(iii) the appropriate
administrative authority has conducted an
interim hearing pursuant to a written local
school board policy made available to the
student which affords further due process
protection sufficient to support the student’s
continued exclusion pending the outcome
of the formal procedures.

(k) Waiver of hearing; voluntary
compliance or negotiated penalty. A student
and his or her parent(s) may elect to waive
the formal hearing and review procedures
and comply voluntarily with the proposed
penalty, or may waive the hearing and
review and negotiate a mutually acceptable
penalty with the designated disciplinarian.
Such a waiver and compliance agreement
shall be made voluntarily, with knowledge
of the rights being relinquished, and shall be
evidenced by a written document signed by
the student, the parent(s), and the appropri-
ate school official.

(1) Procedure for hearing and
decision. The formal hearing is not a trial.
It is an administrative hearing designed to
ensure a calm, orderly determination by an
impartial hearing authority of the facts of a
case of alleged serious misconduct.
Technical rules of evidence and procedure
do not apply. The following-rules govern
the conduct of the hearing and the ultimate
decision.

(i) The school shall
have the burden of proof of misconduct.

(ii) The student and his
or her parent shall have the following rights:
The right to be represented by legal counsel
or other designated representative, however,
the school is not required to provide repre-
sentation; the right to present evidence, sub-
ject to reasonable requirements of substanti-
ation at the discretion of the hearing author-
ity and subject to exclusion of evidence
deemed irrelevant or redundant; the right to
confront and cross-examine adverse wit-
nesses, subject to reasonable limitation by
the hearing authority; the right to have a
decision based solely on the evidence pre-
sented at the hearing and the applicable
legal rules, including the governing rules of
student conduct.

(iii) The  hearing
authority shall determine whether the

alleged act(s) of misconduct have been
proved by a preponderance of the evidence
presented at a hearing at which the student
and/or a designated representative have
appeared.

(iv) If no one has
appeared on the students behalf within a
reasonable time after the announced time
for the hearing, the hearing authority shall
determine whether the student, through the
parent, received notice of the hearing. If so,
the hearing authority shall review the
schools’ evidence to determine whether it is
sufficient to support the charges(s) of mis-
conduct.

(v) A hearing authority
who is also a disciplinarian shall impose an
appropriate sanction if (s)he finds that the
allegations of misconduct have been proved
under the standards of either Subsection G,
Paragraph (4), Subparagraph (1), Sub-sub-
paragraph (iii) or Sub-subparagraph (iv) of
Section 6.11.2.12 NMAC above. A hearing
authority who is not a disciplinarian shall
report its findings, together with any recom-
mended sanction, to the disciplinarian
promptly after the hearing.

(vi) Arrangements to
make a tape recording or keep minutes of
the proceedings shall be made by the
administrative authority who scheduled the
hearing and prepared the written notice. A
verbatim written transcript is not required,
but any minutes or other written record shall
fairly reflect the substance of the evidence
presented.

(vii) The  hearing
authority may announce a decision on the
question of whether the allegation(s) of mis-
conduct have been proved at the close of the
hearing. A hearing authority who is also a
disciplinarian may also impose a penalty at
the close of the hearing.

(viil) In any event, the
hearing authority shall prepare and mail or
deliver to the student, through the parent, a
written decision within five (5) working
days after the hearing. The decision shall
include a concise summary of the evidence
upon which the hearing authority based its
factual determinations. A hearing authority
who is also a disciplinarian shall include in
the report a statement of the penalty, if any,
to be imposed, and shall state reasons for
the chosen penalty. A hearing authority who
is not a disciplinarian shall forward a copy
of his or her written decision to the discipli-
narian forthwith. The disciplinarian shall
prepare a written decision, including rea-
sons for choosing any penalty imposed, and
mail or deliver it to the student, through the
parent, within five (5) working days of
receipt of the hearing authority’s report.

(ix) A disciplinarian
who is not a hearing authority may observe
but not participate in the proceedings at a
formal hearing. If the disciplinarian has

done so and if the hearing authority
announces a decision at the close of the
hearing, the disciplinarian may also
announce his or her decision at that time.

(x) The disciplinarian’s
decision shall take effect immediately upon
initial notification to the parent, either at the
close of the hearing or upon receipt of the
written decision. If initial notification is by
mail, the parent shall be presumed to have
received the notice on the fifth calendar day
after the date of mailing unless a receipt for
certified mail, if used, indicates a different
date of receipt.

(m) Effect of decision. If the
hearing authority decides that no allega-
tion(s) of misconduct have been proved, or
if the disciplinarian declines to impose a
penalty despite a finding that an act or acts
of misconduct have been proved, the matter
shall be closed. If the disciplinarian impos-
es any sanction on the student, the decision
shall take effect immediately upon notifica-
tion to the parent and shall continue in force
during any subsequent review.

(n) Right of review. Unless the
local school board was the disciplinarian, a
student aggrieved by a disciplinarian’s deci-
sion after a formal hearing shall have the
right to have the decision reviewed if the
penalty imposed was at least as severe as a
long-term suspension or expulsion, an in-
school suspension exceeding one school
semester or a denial or restriction of student
privileges for one semester or longer. A
local school board may grant a right of
review for less severe penalties. Local
school boards shall establish appropriate
mechanisms for review except where the
local board was the disciplinarian, in which
case its decision is final and not reviewable
administratively. A student request for
review must be submitted to the review
authority within ten (10) school days after
the student is informed of the disciplinari-
an’s decision.

(o) Conduct of review. Unless the
local board provides otherwise, a review
authority shall have discretion to modify the
disciplinarian’s decision, including impos-
ing any lesser sanction deemed appropriate.
A review authority shall be bound by the
hearing authority’s factual determinations
unless the student persuades the review
authority that a finding of fact was arbitrary,
capricious or unsupported by substantial
evidence or that new evidence which has
come to light since the hearing and which
could not with reasonable diligence have
been discovered in time for the hearing
would manifestly change the factual deter-
mination. Upon any such finding, the
review authority shall have discretion to
receive new evidence, reconsider evidence
introduced at the hearing or conduct a de
novo hearing. In the absence of any such
finding, the review shall be limited to an
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inquiry into the appropriateness of the
penalty imposed.

(p) Form of review. Unless the
local board provides otherwise, a review
authority shall have discretion to conduct a
review on the written record of the hearing
and decision in the case, to limit new sub-
missions by the aggrieved student and
school authorities to written materials
and/or to grant a conference or hearing at
which the student and his or her representa-
tive, and school authorities may present
their respective views in person. Where a
conference or hearing is granted, the record-
keeping requirements of Subsection G,
Paragraph (4), Sub-paragraph (1), Sub-sub-
paragraph (vi) of Section 6.11.2.12 NMAC
above apply.

(q) Timing of review. Except in
extraordinary circumstances, a review shall
be concluded no later than fifteen (15)
working days after a student’s written
request for review is received by the appro-
priate administrative authority.

(r) Decision. A review authority
may announce a decision at the close of any
conference or hearing held on review. In
any event, the review authority shall pre-
pare a written decision, including concise
reasons, and mail or deliver it to the disci-
plinarian, the hearing authority and the stu-
dent, through the parent, within ten (10)
working days after the review is concluded.

(s) Effect of decision. Unless the
local school board provides otherwise, a
review authority’s decision shall be the final
administrative action to which a student is
entitled.

[08-15-97; 6.11.2.12 NMAC - Rn, 6 NMAC
1.4.12, 11-30-00; A, 6/29/07]

NEW MEXICO
COMMISSION OF PUBLIC
RECORDS
TITLE 1 GENERAL  GOV-

ERNMENT ADMINISTRATION
CHAPTER 13 PUBLIC RECORDS
PART 4 RECORDS  MAN-
AGEMENT REQUIREMENTS FOR
ELECTRONIC MESSAGING

1.13.4.1 ISSUING AGENCY:
State Commission of Public Records - State
Records Center and Archives

[1.13.4.1 NMAC - N, 6/29/2007]

1.13.4.2
agencies
[1.13.4.2 NMAC - N, 6/29/2007]

SCOPE: all state

1.134.3 STATUTORY
AUTHORITY: Sections 14-3-6 of the
Public Records Act (Chapter 14, Article 3,
NMSA 1978) gives the state records admin-

istrator the authority to establish and main-
tain an active, continuing program for eco-
nomical and efficient management of the
public records of state government and the
authority to establish rules, standards, pro-
cedures and techniques for the effective
management of public records.

[1.13.4.3 NMAC - N, 6/29/2007]

1.13.4.4
Permanent
[1.13.4.4 NMAC - N, 6/29/2007]

DURATION:

1.13.4.5 EFFECTIVE DATE:
June 29, 2007 unless a later date is cited at
the end of a section.

[1.13.4.5 NMAC - N, 6/29/2007]

1.13.4.6 OBJECTIVE: To
establish requirements for the management,
preservation and disposition of public
records sent or received through electronic
messaging transmissions to ensure:

A. adequate documenta-
tion of agencies’ statutory functions, poli-
cies, decisions, procedures and business
transactions;

B. retention of public
records in accordance with established
records retention and disposition schedules
promulgated by the commission of public
records under Title 1, Chapters 15 through
20 of the New Mexico Administrative
Code; and

C. the capture and preser-
vation of permanent public records sent or
received through e-messaging of historical
and informational value.

[1.13.4.6 NMAC - N, 6/29/2007]

1.13.4.7 DEFINITIONS:

A. Adequate documenta-
tion means a record of the conduct of gov-
ernment business that is complete and accu-
rate to the extent required to document
functions, policies, decisions, procedures
and business transactions designed to fur-
nish the information necessary to protect the
legal and financial rights of state govern-
ment and of persons directly affected by an
agency’s activities.

B. Administrator means
the state records administrator (Section 14-
3-2 NMSA 1978).

C. Agency means any
state agency, department, bureau, board,
commission, institution or other organiza-
tion of the state government, the territorial
government and the Spanish and Mexican
governments in New Mexico (Section 14-3-
2 NMSA 1978).

D. Archives means the
New Mexico state archives, the entity
responsible for appraising, preserving and
making available permanent public records.

E. Authentic record

means a record that is what it purports to be
and whose authenticity can be established
by its mode and form of transmission, secu-
rity controls and procedures for the identifi-
cation, filing, retrieval and access, storing,
disposition, transfer, preservation, and con-
servation of the record by its creator or
legitimate successor.

F. Business transaction
means the process of responding to external
and internal requests for resources, goods,
services or information relating to a defined
area of government responsibility or author-
ity and the exchange of resources, goods,
services or information that occurs as a
result, e.g., request for birth certificate via
e-mail and response by vital records bureau.

G Computer means an
electronic device designed to accept data
(input) perform prescribed mathematical
and logical operations at high speed (pro-
cessing) and supply the results of these
operations (output). This includes, but is not
limited to, mainframe computers, minicom-
puters and microcomputers, personal com-
puters, portable computers, pocket comput-
ers, tablet computers, telephones capable of
storing information, PDAs and other
devices used to conduct the business of gov-
ernment.

H. Custodial agency
means the agency responsible for the main-
tenance, care or keeping of public records,
regardless of whether the records are in that
agency’s actual physical custody and con-
trol.

L Data is the plural for
“datum” which means a single piece of
information. Data refers to a collection of
information, electronic or non-electronic.
Data can also refer to raw facts, figures or
symbols.

J. Destruction means the
disposal of records of no further value by a
method prescribed and authorized by the
state records administrator [1.13.30 NMAC,
Destruction of Public Records and Non-
Records] such as: shredding, burial, inciner-
ation, pulping, electronic overwrite or some
other process, resulting in the obliteration of
information contained in the record.

K. Disposition means
those actions taken regarding records no
longer needed for current government busi-
ness. Disposition may include either
destruction or the transfer of records to the
state archives.

L. E-message means an
electronic mail message created in or
received through an electronic mail system,
including all attachments, such as word pro-
cessing and other electronic documents sent
over a communications network, using a
computer or other electronic device. E-
messages include text messages sent over a
cell-phone or PDA.
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M. Electronic mail sys-
tem means a system that enables users to
compose, transmit, receive and manage
electronic mail across networks and through
gateways connecting to other local area net-
works.

N. Electronic public
record means any information recorded in a
form only an electronic device can process
and that satisfies the definition of a public
record in Section 14-3-2 NMSA 1978.

0. End-user means any
person authorized by a state agency to
access state IT and telecommunication
resources, including a state employee, offi-
cer or contractor doing business with the
agency.

P. Executive records
retention and disposition schedule means
a records retention and disposition schedule
that identifies and establishes retention peri-
ods specific to an executive agency’s pro-
gram records.

Q. Filing means the
process of sequencing and sorting records to
make them easy to retrieve when needed.

R. General records
retention and disposition schedules
means a records retention and disposition
schedule that specifies the disposition of
support records common to many offices or
agencies within government, such as gener-
al administrative, financial, or personnel
records and establishes a timetable for their
legal retention. See also records retention
and disposition schedule.

S. Historical value means
the value assigned to records by the state
records administrator and the commission
of public records because of their impor-
tance or usefulness in documenting past
events in history.

T. Instant messaging
(IM) means the exchange of typed mes-
sages between two or more people in real
time through the internet.

U. Information technolo-
gy (IT) means computer hardware and soft-
ware and ancillary products and services,
including: systems design and analysis;
acquisition, storage and conversion of data;
computer programming; information stor-
age and retrieval; voice, radio, video and
data communications; requisite systems;
simulation and testing; and related interac-
tions between users and information sys-
tems.

V. Judicial records reten-
tion and disposition schedule means
records retention and disposition schedule
that specifies the disposition of support
records for the judiciary branch of state
government.

W. Legislative records
retention and disposition schedule means
a records retention and disposition schedule
that specifies the disposition of support

records for the legislative branch of state
government.

X. Legal custody means
the lawful responsibility for the care, main-
tenance or keeping of a public body’s pub-
lic records, regardless of whether the
records are in the public body’s actual phys-
ical custody and control.

Y. Metadata means “data
about data”; it is information that describes
another set of data. Metadata is descriptive
information that facilitates the management
of and access to other information. For
example transmission metadata accompa-
nies an e-message and provides information
about the sender, recipient, time of trans-
mission and its receipt. Recordkeeping
metadata provides indexing and retention
data on electronic records and facilitates
records management actions such as dis-
covery, preservation and disposition.

Z. Non-records or non-
essential records means extra copies of
documents kept solely for convenience of
reference, stocks of publications, records
not usually included within the scope of the
official records of an agency or government
entity and library material intended only for
reference or exhibition. The following spe-
cific types of materials are non-records:
materials neither made nor received in pur-
suance of statutory requirements nor in con-
nection with the functional responsibility of
the officer or agency; extra copies of corre-
spondence; preliminary drafts; blank forms,
transmittal letters or forms that do not add
information; sample letters; and reading
files or informational files.

AA. Permanent records
means records considered being unique or
so valuable in documenting the history or
business of an agency or organization that
they are preserved in an archive.

BB. Personal digital assis-
tant (PDA) means a handheld device that
combines computing, telephone/fax, inter-
net and networking features.

CC. Public records as
defined in the Public Records Act (Section
14-3-2 NMSA 1978) means all books,
papers, maps, photographs or other docu-
mentary materials, regardless of physical
form or characteristics, made or received by
any agency in pursuance of law or in con-
nection with the transaction of public busi-
ness, preserved or appropriate for preserva-
tion, by the agency or its legitimate succes-
sor as evidence of the organization, func-
tions, policies, decisions, procedures, oper-
ations or other activities of the government,
or because of the informational and histori-
cal value of data contained therein.

DD. Records  custodian
means any person responsible for the main-
tenance care or keeping of a public body’s
public records, regardless of whether the
records are in that person’s actual physical

custody and control.

EE. Records and informa-
tion requirements means all statements in
statutes, regulations, and agency directives
or authoritative issuances that require an
agency to create and maintain certain
records or information for a specific period
of time.

FF. Recordkeeping system
means a manual or electronic system in
which records are collected, organized and
categorized to facilitate their preservation,
retrieval and disposition.

GG Records liaison officer
means the individual in the custodial agency
designated by the records custodian to
cooperate with, assist and advise the state
records administrator in the performance of
the administrator’s duties (Section 14-3-4
NMSA 1978). The records liaison in an
agency is responsible for implementing the
records retention and disposition schedules
within his or her agency. The records liai-
son is also responsible for authorizing the
storage and destruction of his or her
agency'’s records.

HH. Records retention and
disposition schedules means rules adopted
by the commission pursuant to Section 14-
3-6 NMSA 1978 describing the records of
an agency, establishing a timetable for their
life cycle and providing authorization for
their disposition.

1I. Records series means
file units, documents or electronic records
arranged according to a filing system or
maintained as a unit because they relate to a
particular subject or function, results from
the same activity, have a particular form or
share some other relationship arising from
their creation, receipt or use.

JJ. Transfer means the act
of moving inactive records to a records cen-
ter or archives. Moving records into the
state archives also includes the transfer of
custody from the custodial agency to the
state archives.

KK. Transitory messages
means e-messages which serve to convey
information of temporary importance in lieu
of oral communication. Transitory mes-
sages are only required for a limited time to
ensure the completion of a routine action or
the preparation of a subsequent record.
Transitory e-messages are not required to
control, support or to document the opera-
tions of government.

[1.13.4.7 NMAC - N, 6/29/2007]

1.13.4.8 ABBREVIATIONS:
A. “E-messages” means
electronic mail.
B. “ERRDS” means exec-

utive records retention and disposition
schedule.

C. “GRRDS” means gen-
eral records retention and disposition sched-
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ule.

D. “JRRDS” means a
judicial records retention and disposition
schedule.

E. “LRRDS” means a
legislative records retention and disposition
schedule.

F. “IM” means instant
messaging.

G “IPRA” means the
Inspection of Public Records Act.

H. “PDA” stands for per-
sonal digital assistant.

I “RRDS” stands for
records retention and disposition schedule.

J. “SRCA” means state

records center and archives.
[1.13.4.8 NMAC - N, 6/29/2007]

1.13.4.9 PUBLIC RECORDS:
Electronic mail has become the communi-
cation method of choice for state govern-
ment and is often used to communicate sub-
stantive information previously committed
to paper and transmitted by traditional
methods. This combination of communica-
tion and record creation and recordkeeping
has created ambiguities on the status of e-
mail messages as public records. The man-
agement of e-mail messages touches on
nearly all functions for which government
agencies rely on recordkeeping, to furnish
accurate, timely and complete information
for efficient decision making in the man-
agement and operation of the agency. The
need to manage e-mail messages properly is
the same as that for other records to ensure
compliance with New Mexico laws con-
cerning the creation, retention, and access to
public records. E-messages classified as
public records are subject to records and
information management requirements
promulgated as rules by the SRCA and the
requirements of the Public Records Act and
the Inspection of Public Records Act
(IPRA).

[1.13.4.9 NMAC - N, 6/29/2007]

1.13.4.10 MANAGEMENT
RESPONSIBILITIES:  Agencies are
required to provide guidance to employees
on the proper use of the state’s information
technology resources, including the use of
e-mail (1.12.10 NMAC, Internet, Intranet,
Email and Digital Network Usage). The
state maintains an enterprise electronic mail
system that allows users to communicate
electronically. Each agency using the sys-
tem continues to have the responsibility to
identify and maintain its records whether
created electronically or on paper. E-mail
messages that are identified as a public
record shall be maintained in conformance
with the agency’s records retention and dis-
position schedule and records management
plan. The management of electronic mes-

saging is essential to ensure adequate con-
trol and retention of public records, the effi-
cient and effective use of resources and the
mitigation of legal liability to the state of
New Mexico. Effective policies clearly
define the roles and responsibilities of end
users, managers, technical staff, records
custodians, and records management staff
to ensure that e-messages identified as pub-
lic records by the custodial agency are:

A. managed in compliance
with applicable state and federal laws and
regulations;

B. maintained in an appro-
priate recordkeeping system;

C. complete;

D. readily available and
accessible in a useable format; and

E. authentic and secure.

[1.13.4.10 NMAC - N, 6/29/2007]

1.13.4.11 RETENTION AND
SCHEDULING REQUIREMENTS: E-
messages may include public records or
transitory information. Only those e-mes-
sages classified as public records must be
retained based on established retention peri-
ods published in GRRDS, JRRDS, LRRDS
and ERRDS (Title 1, Chapters 15 through
20 of the NMAC). E-messages must be cat-
egorized, filed and retained on the basis of
content. The content of e-messages may
vary considerably; therefore, each e-mes-
sage shall be evaluated to determine if it
meets the definition of a public record as
defined in the Public Records Act and
1.13.4 NMAC. Non-records or transitory e-
messages that do not provide evidence of
official agency policies or business transac-
tions may be deleted.

A. E-messages and attach-
ments classified as public records shall be
categorized under the appropriate record
series identified in a GRRDS, JRRDS,
LRRDS, or ERRDS. E-messages and
attachments identified as public records
shall be retained and stored for as long as
required under the appropriate retention
period. E-messages scheduled as perma-
nent shall be transferred to the state
archives. E-messages that are public
records include but are not limited to:

(1) policies and directives;

(2) correspondence or memoran-
da that contain final directives, determina-
tions, instructions or guidance regarding
public business;

(3) minutes of governing boards,
advisory groups, ad-hoc committees or
work groups developing programs;

(4) messages that authorize,
establish or complete a business transac-
tion; or

(5) final reports or recommenda-
tions such as to legislative committees or
produced by task forces or study groups.

B. Non-record and transi-
tory e-messages do not set policy, provide
directives, establish guidelines or proce-
dures nor do they certify transactions; they
may be destroyed without the prior approval
of the state records administrator. Non-
record and transitory e-messages include
but are not limited to:

(1) duplicate copies of messages
sent to multiple people;

(2) personal messages and
announcements not related to official
agency business;

(3) preliminary drafts of letters,
reports and memoranda;

(4) messages considered brain-
storming or preliminary thought processes
in nature, reflecting the exchange of ideas
preliminary to the development of a final
decision or position of the agency;

(5) transmittal e-messages that do
not add substantive information to the
attachment(s) being transmitted;

(6) copies of documents distrib-
uted for convenience or reference;

(7) announcements of social
events, such as retirement parties;

(8) spam (unsolicited, commer-
cial e-messages);

(9) messages to or from e-mes-
sages distributions lists (listserv) not direct-
ly related to agency business; and

(10) instant messages.

[1.13.4.11 NMAC - N, 6/29/2007]

1.13.4.12 FILING E-MES-
SAGES: Filing solutions shall be based on
a classification solution as described above
in Subsection A of 1.13.4.11 NMAC. E-
messages shall be filed in a manner that
enhances their accessibility and facilitates
record and information management
requirements. E-messages classified as
public records shall be filed either in a man-
ual, paper-based system or electronically.
Placing e-messages in an organized record-
keeping system is critical for the application
of records retention and disposition require-
ments. Procedures for filing e-messages
will vary based on the agency’s needs and
the particular hardware and software in use.
E-messages sent and received in an official
capacity from a computer outside the state
system that can be classified as public
records shall be transferred to an agency’s
recordkeeping system for proper retention
and disposition. Non-records or transitory
messages are not required for retention by a
state agency and regular deletion of such
messages should be included in e-mail man-
agement procedures implemented by an
agency.

A. Manual filing systems
for text based messaging require that mes-
sages and attachments be printed. Once an
e-message has been printed the e-message



508

New Mexico Register / Volume XVIII, Number 12 / June 29, 2007

and attachment may be deleted from the e-
mail system. The printed copy shall include
the name(s) of the sender and all recipients
and the date the message was sent.

B. All electronic systems
used to file e-messages shall ensure that:

(1) e-messages and attachments
classified as public records can be accessed,
retrieved and read;

(2) metadata for e-message
records sent or received are captured and
preserved;

(3) e-message records are
retained in a useable format for their
required retention period as specified by
approved records retention and disposition
schedules; and

(4) permanent e-message records
scheduled for transfer to the state records
center and archives meet the criteria estab-
lished in the 1.13.3 NMAC, Management of
Electronic Records.

[1.13.4.12 NMAC - N, 6/29/2007]

1.13.4.13 STORAGE OF E-
MESSAGES: E-messages that are public
records shall be maintained in a useable for-
mat by the agency that created or received
the public record.

[1.13.4.13 NMAC - N, 6/29/2007]

1.13.4.14 DISPOSITION:
Content, transactional information and
attachments associated with e-messages
that are public records are subject to the
provisions in 1.13.10 NMAC Records
Custody, Access, Storage and Disposition
and 1.13.30 NMAC, Destruction of Public
Records and Non-Records. E-messages
potentially relevant to an audit, investiga-
tion or litigation should be preserved, even
if the retention period has been met.
[1.13.4.14 NMAC - N, 6/29/2007]

1.13.4.15 ACCESS: E-messages
maintained by an agency are subject to
IPRA (14-2-1 through 14-2-12 NMSA
1978). Filing solutions based on a classifi-
cation system as described above in
Subsection A of 1.13.4.11 NMAC may pro-
vide an organized and consistent indexing
system by which e-messages may be easily
retrieved.

[1.13.4.15 NMAC - N, 6/29/2007]

HISTORY OF
[RESERVED]

1.13.4 NMAC:

1.13.2.13 [PHOFO-GRAPH
AND—MOHON—PICTERE—FHM
REPROPDUVCHON] PHOTOGRAPH
MOTION PICTURE AND OVERSIZED
RECORDS REPRODUCTION:

A. Requests for duplica-
tion and reproduction of photographs and
film that are covered under Section 14-3-
15.1 NMSA 1978 or are copyrighted or oth-
erwise contractually restricted shall be
accompanied by a letter of intent describing
the proposed use and SRCA form 96-18
“conditions for publication/reproduction.”

B. Prints from digital
images.

(1) 5x 7 - [$4+2-66] $14.00

(2) 8x 10 - [$42-66] $14.00

(3) Larger than 8 x 10 - $7.75 per
foot

C. Video copies.

(1) [¥4dee] VHS video cassette-
to-VHS video cassette copies - $30.00

(2) Motion picture film-to-VHS
video cassette copies - $47.50

[)3ain—breadeast-tape;30-min—
$50-00
$66-00]

D. Digital copies.

(1) Motion picture film-to-DVD
copies - $55.00

(2) Motion picture
miniDV or DV copies - $58.00

(3) Video cassette-to-DVD copies

film-to-

- $37.00

(4) Video cassette-to-miniDV or
DV copies - $40.00

(5) MiniDV-to-miniDV_or DV
copies - $40.00

E. Where items are fragile
or require specialized handling, the SRCA
may charge the costs of the additional labor.

F. Fees for digital restora-
tion or enhancement or clip selection of dig-
itized materials or motion picture films vary
according to the extent of work required.
The minimum fee for digital restoration or
enhancement or clip selection shall be
$15.00 per reproduced item, in addition to
the reproduction fee set forth in Subsection
B of this section. For work requiring over
one hour, $15.00 per additional hour shall
be charged.
[7/1/95, 4/30/96, 12/15/98; 1.13.2.13
NMAC - Rn, 1 NMAC 3.100.11 & A,
3/14/01; A, 4/30/02; A, 7/15/03; A, 6/30/05;
A, 6/1/06; A, 06/30/07]

NEW MEXICO
COMMISSION OF PUBLIC
RECORDS

This is an amendment to Section 13 of
1.13.2 NMAC, effective June 30, 2007.

NEW MEXICO
COMMISSION OF PUBLIC
RECORDS

This is an amendment to 1.13.5 NMAC,
Sections 9, 12 and 17, effective June 29,
2007.

1.13.5.9 CONDITIONS FOR
RECEIVING A HISTORICAL
RECORDS GRANT:

A. The applicant shall

demonstrate financial and programmatic
need and the ability to carry out the objec-
tive of the proposal within the grant period.

B. The applicant shall
describe the records covered by the propos-
al and their importance in documenting
New Mexico’s history.

C. The applicant shall
have custody of, or consult with organiza-
tions that have custody of, historically sig-
nificant original records.

D. Records treated in the
proposed project shall be made available for
public research unless specific exemption is
granted by the NMHRAB. Proposals sub-
mitted by tribal governments, for example,
may be excluded from this criterion.

E. An affected organiza-
tion shall be committed to sound archival
practices, as demonstrated through its col-
lection policy or a statement from its gov-
erning body indicating its commitment to:

(1) support of the project; and

(2) continuation of the project’s
purposes beyond the grant period.

F. A person qualified by
credentials or training to carry out the
objectives of the proposed project shall
supervise the project. If this requirement is
not met at the time the proposal is submit-
ted, the proposal shall include provisions
for attending NMHRAB-sponsored or
NMHRAB-approved training totaling at
least 24 clock hours before the project’s
proposed start date, unless otherwise
approved by the NMHRAB.

G Organizations shall
have a mechanism for evaluating the impact
of the project on their historical records’
environments.

[1.13.59 NMAC - N, 11/30/00; A,
09/30/02; A, 07/15/03; A, 06/30/04; A,
06/29/07]
1.13.5.12 EXCLUSIONS:

A. Grants cannot be used
to replace organization budgets for staff, but
grant funds can be used to hire temporary
staff. Grant funds cannot be used to acquire
software or equipment, or to pay the indi-
rect costs of the applicant. However, staff
committed by the organization to the project
and equipment and software purchased
specifically for the project can be used as
in-kind match.

B. Consultant fees funded
by the grant may not exceed [$45-00]
$50.00 per hour. Related travel expenses
shall be within state of New Mexico allow-
able rates. (See Per Diem and Mileage Act)

C. Proposals for digitiza-
tion projects shall be acceptable only if they
take into consideration the issue of migra-



New Mexico Register / Volume XVIII, Number 12 / June 29, 2007 509
tion to newer technologies. Microfilming | [H#egerey—hewsletter—the—Quipt—oreother | 1.13.6.13 POST AWARD
projects shall be justified on the basis of the | pubhesation:] on agency’s website. REQUIREMENTS:
volume of original records, the demand for H. Complete the project A. Submit proof of train-

usage or the risk of loss of their content.
[1.13.5.12 NMAC - N, 11/30/00; A,
07/15/03; A, 06/30/04; A, 06/29/07]

1.13.5.17 POST-AWARD
REQUIREMENTS: Successful historical
record grant applicants shall comply with
the following post award requirements.

A. Submit progress reports
by end of seventh month for work complet-
ed in the first six months of the grant peri-
od. Progress reported shall be substantially
in line with the project timeline included in
the grant application. Any appreciable
deviation from the timeline shall be justified
in the progress report.

(1) If work has not been initiated
by the due date of the progress report, the
entire grant award shall be nullified.

(2) If progress reported lags sub-
stantially behind that described in the proj-
ect timeline, the grant administrator shall
review the project, consult with the grantee
to determine whether timely completion of
the project is feasible and make a recom-
mendation to the chair of the NMHRAB on
continuation of the project. Based on the
recommendation, the chair reserves the
right to terminate the grant or require an
amended scope of work and reduced award.

(3) Failure to submit the progress
report by the established deadline shall
result in suspension of further reimburse-
ments or payments until the report is sub-
mitted and accepted. If the report is not
submitted within 30 days of the due date of
the progress report, no further requests for
reimbursements or payments shall be hon-
ored and any balance remaining in the grant
award shall revert to the state records center
and archives.

B. Submit final reports
within 30 days of project completion or no
later than June [38] 15 of the fiscal year for
which the grant award is made, whichever
is earlier.

C. [Reqtest—funds—en—a
retmbarsertentbasts—ard-po—rere—thar—>0

bef el et :
wetle] Request funds for reimbursement or
payment based on amount of work complet-
ed.

D. Submit proof of com-
pletion of training before project start date,
if required.

E. Adhere to the state

Procurement Code for purchase of goods
and services.

F. Maintain grant records
for at least two years after completion of the
project.

G Submit an article to the
NMHRAB office for possible publication

within the grant period specified in the grant
award. No extensions of the grant period
shall be made.

[1.13.5.16 NMAC Rn to 1.13.5.17 NMAC
& A, 09/30/02; A, 06/30/04; A, 06/30/05; A,
06/01/06; A, 06/29/07]

NEW MEXICO
COMMISSION OF PUBLIC
RECORDS

This is an amendment to 1.13.6 NMAC,
Sections 11 and 13, effective June 29, 2007.

1.13.6.11 APPLICATION FOR
HISTORICAL RECORDS SCHOLAR-
SHIPS:

A. A New Mexico histori-
cal records advisory board scholarship
application shall be completed in its entire-
ty.

B. The application shall
contain a description of the original, perma-
nent or historical records holdings of the
sponsoring organization, how training will
benefit the sponsoring organization or the
records and demonstrate financial need for
the scholarship.

C. The applicant shall pro-
vide a letter of support from the manage-
ment of the sponsoring organization.

D. The applicant shall pro-
vide a one-page letter stating how the appli-
cant and sponsoring organization will bene-
fit from the requested training.

E. The applicant shall pro-
vide a current resume, to include all training
received in the last eighteen (18) months.

F. The applicant shall pro-
vide a statement of the organization’s finan-

cial need for funding.
G The applicant shall pro-

vide a statement noting past scholarship
funding received from the New Mexico his-
torical records advisory board, to include
the total amount of the award and the name
of the training session attended.

[B<] H. A minimum match shall
be required from the eligible entity and
applicant of 20 percent of travel costs.

=] Rejection:
Applications that do not comply with these
criteria shall be rejected.

[1.13.6.11 NMAC - N, 06/30/04; A,
06/29/07]

[Obtain an application by calling (505) 476-
7936, faxing a request to (505) 476-7893, or

by e-mailing a request to
nmhrab@state.nm.us. Refer to the
NMHRAB web page at

http://www.nmcpr.state.nm.us/nmhrab for
additional information about available
resources. |

ing, including:

(1) a copy of a certificate issued
upon completion of the training and

(2) all receipts for appropriate
travel expenses (mileage, lodging, etc.).

B. Submit an article to the
NMHRAB office for possible publication

[H#-egeney—newsletter—the—Quipt—or—other

publieations-] on agency’s website.
[1.13.6.13 NMAC - N, 06/30/04; A,

06/29/07]

NEW MEXICO
COMMISSION OF PUBLIC
RECORDS

This is an amendment to 1.13.10 NMAC,
Records Custody, Access, Storage and
Disposition, Sections 7, 13, 15 and 18,
effective June 29, 2007.

1.13.10.7 DEFINITIONS:

A. “Accession” means the
act and procedures involved in a transfer of
legal title and the taking of records or
papers into the physical custody of an
archival agency and the materials involved
in such a transfer.

[A<] B. “Administrator”
means the state records administrator
(Section 14-3-2 NMSA 1978).

[B] C. “Agency” means any
state agency, department, bureau, board,
commission, institution or other organiza-
tion of state government, the territorial gov-
ernment and the Spanish and Mexican gov-
ernments in New Mexico ( Section 14-3-2
NMSA 1978).

[&] D. “Custodial agency”
means the agency responsible for the main-
tenance, care, or keeping of public records,
regardless of whether the records are in that
agency’s actual physical custody and con-
trol.

E. “Electronic tracking

system” means a warehouse management
system designed to provide the state records

center and archives with the tools necessary
to efficiently manage the physical inventory
and warehouse activities of the records cen-
ters.

[B<] E  “Human readable
form” means information that can be rec-
ognized and interpreted without the use of
technology.

G “Inactive records”
means the point during the life cycle of a
record at which the record becomes inactive
and thus can be transferred from the office
of creation to the state records center for
storage and subsequent disposition.
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Inactive records are seldom used in the day-
to-day operations of an agency however
they must be maintained for the duration of
their lifecycle.

H. “ID” means a string of
numerals, letters and characters that is used

for identification.

L “Life cycle” means the
life span or time period from the creation or
receipt of a record through its useful life to
its final disposition. The five stages of the
life cycle of a record include: creation; dis-
tribution and use; storage and maintenance;
retention and disposition; and archival
preservation for records of historical or
information value.

[¥=] J. “Master microfilm”
means the original microform produced
from which duplicates or intermediates can
be obtained.

[] K. “Pick-up only person-
nel” means personnel authorized by a
records custodian or record liaison officer
only pick-up records from the state records
center and archives (state records center).

[&] L. “Public records”
means all books, papers, maps, photographs
or other documentary materials, regardless
of physical form or characteristics, made or
received by any agency in pursuance of law
or in connection with the transaction of pub-
lic business and preserved, or appropriate
for preservation, by the agency or its legiti-
mate successor as evidence of the organiza-
tion, functions, policies, decisions, proce-
dures, operations or other activities of the
government, or because of the information-
al and historical value of data contained
therein. (Section 14-3-2 NMSA 1978).

[Hz] M. “Records” means
information preserved by any technique in
any medium now known, or later devel-
oped, that can be recognized by ordinary
human sensory capabilities either directly
or with the aid of technology (1.13.70
NMACQ).

[E] N. “Records custodian”
means the statutory head of the agency
using or maintaining the records or the cus-
todian’s designee.

[&] O. “Records liaison offi-
cer” means a person in an agency responsi-
ble for authorizing the transfer, withdrawal
or destruction of records and who acts on
behalf of the records custodian.

[K=] P. “Retention” means the
period of time during which records shall be
maintained by an organization because they
are needed for operational, legal, fiscal, his-
torical or other purposes. Retention
requirements are established in records
retention and disposition schedules that are
approved by the state commission of public
records.

[=] Q. “Records retention
and disposition schedules” means rules
adopted by the state commission of public

records pursuant to Section 14-3-6 NMSA
1978 describing records of an agency,
establishing a timetable for their life cycle
and providing authorization for their dispo-
sition.

[1.13.10.7 NMAC - Rp, 1 NMAC
3.2.10.1.7, 6/30/2005; A, 6/29/2007]

1.13.10.13 STORAGE OF
PAPER RECORDS WITH A FINITE
RETENTION AT THE STATE
RECORDS CENTER AND ARCHIVES:

A. The state records center
and archives (state records center) provides
storage to state agencies for inactive public
records. Non-record materials shall not be
submitted for storage in the records center.

B. Agency’s records liai-
son officers shall complete a storage trans-
mittal form and submit it electronically or
manually (hardcopy) to the agency analysis
bureau for approval before records can be
stored. The form shall contain but is not
limited to the following: agency code;
agency name; division name; date prepared;
page number; office location; name and sig-
nature of the records liaison officer; records
liaison officer telephone number; records
liaison officer fax number; schedule item
number; record description; disposition
trigger date; destroy date; shipment box
number and media type.

C. Agencies that elect to

6/01/2006; A, 6/29/2007]

1.13.10.15 STORAGE OF
ELECTRONIC RECORDS:
A. An agency shall com-

plete a storage transmittal form and submit
it to the state records center and archives
(agency analysis bureau) for approval. An
agency records liaison officer may contact
the state records center and archives
(records management division) for informa-
tion and assistance with storage.

(1) The storage transmittal form
shall be signed by the agency’s records cus-
todian or records liaison officer.

(2) At a minimum, each individ-
ual unit (tape, disk, etc.) of electronic media
shall be clearly identified with the agency
name, record series and disposition date.

B. Agencies that elect to
have record liaison officers submit storage
transmittal forms electronically, shall sub-
mit a written request to the state records
center and archives (agency analysis)
bureau chief requesting access to the elec-

tronic tracking system. The request shall
contain but is not limited to the following:

agency name, division name, bureau name,
record liaison officer’s name and contact
information. Ifaccess is granted the agency
analysis bureau shall notify the agency in
writing of the password and ID assigned to
the record liaison officer.

have record liaison officers submit storage
transmittal forms electronically, shall sub-
mit a written request to the state records
center and archives (agency analysis)
bureau chief requesting access to the elec-

tronic tracking system. The request shall
contain but is not limited to the following:

agency name, division name, bureau name,
record liaison officer’s name and contact
information. If access is granted the agency
analysis bureau shall notify the agency in
writing of the password and ID assigned to
the record liaison officer.

[&] D. Agencies approved to
store records shall be provided with barcode
labels by the records center.

[B<] E. The barcode labels
shall be affixed to the records storage boxes
prior to delivery to the records center. The
labels shall be placed two to three inches
below the handle side of the storage box.

[] EE  The records custodian
and records liaison officer shall be notified
by the records center when records in stor-
age have met the legal retention period and
are eligible for destruction.

[#] G If an agency does not
respond to the records center’s notice of
records eligible for destruction by the estab-
lished deadline, the state records center and
archives shall charge the custodial agency a
storage fee as established in 1.13.2 NMAC,
Fees.

[1.13.10.13 NMAC - N, 6/30/2005, A,

[B=] C. Withdrawal and access
to electronic retention files shall be through
the standard records center procedure for
access and withdrawal of records. For
information on record withdrawal proce-
dures see 1.13.10.11 NMAC.

[&] D. Agencies are responsi-
ble for safeguarding against storage media
deterioration and technology changes that
can leave electronic records inaccessible
over a period of time because of hardware
or software obsolescence. To eliminate the
possibility of creating a situation where
information can no longer be retrieved,
agencies shall provide for future record
accessibility by:

(1) migrating all electronic
records when there are major changes to the
next generation of hardware or software; or

(2) migrating only current elec-
tronic records to new hardware or software,
and converting records not migrated to
“human readable form.”

[B<] E. The records custodian
and records liaison officer shall be notified
by the records center when records in stor-
age have met the legal retention period and
are eligible to be transferred to archives or
are eligible for destruction.

[1.13.10.15 NMAC - N, 6/30/2005; A,
6/29/2007]

1.13.10.18 DIRECT TRANSFER
OF RECORDS TO THE ARCHIVES
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DIVISION: An agency may transfer
records with a permanent retention period to

the archives division directly by submitting
a request for disposition form to the agency
analysis bureau for approval. The request
for disposition form shall list only those
records that are eligible for transfer to the
archives division. The archives division
will notify the agency when to deliver the
records to the state records center and
archives. Once the records are transferred
to and accessioned by the archives division,
legal title and custody of the records is also
transferred from the creating agency to the
state records center and archives.
[1.13.10.18 NMAC - N, 6/29/2007]

End of Adopted Rules Section
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Other Material Related to Administrative Law

NEW MEXICO
DEPARTMENT OF
AGRICULTURE

Public Meeting Notice

A meeting of the Acequia and Community
Ditch Fund Committee will be held to deter-
mine distribution of the 2007 Acequia and
Community Ditch Fund. The meeting will
be held on Thursday, July 26, 2007, at 1:30
p.m. in Santa Fe, New Mexico, Room 315,
State Capitol Building.

Copies of the agenda may be obtained by
contacting the New Mexico Department of
Agriculture, at (505) 646-1091, or by writ-
ing New Mexico Department of
Agriculture, Agricultural Programs and
Resources, MSC-APR, P O Box 30005, Las
Cruces, New Mexico 88003-8005.

NOTICE TO PERSONS WITH DISABILI-
TIES: If you have a disability and require
special assistance to participate in this meet-
ing, please contact the New Mexico
Department of Agriculture at least three (3)
days prior to the meeting, at (505) 646-
1091. Disabled persons who need docu-
ments such as agendas or minutes in acces-
sible form should contact the New Mexico
Department of Agriculture.

End of Other Related
Material Section
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