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NEW MEXICO

DEPARTMENT OF

AGRICULTURE

Notice of Hearing

The Pecos Valley Cotton Boll Weevil

Control District will hold a public hearing

under the Cotton Boll Weevil Control Act,

76-6A-1 to 76-6A-16, NMSA 1978, to

reduce the assessment rate to $5 per bale.

The hearing will be held at the NMSU Ag

Center located at 67 E. Four Dinkus Road,

Artesia, New Mexico, beginning at 2:00

p.m. on August 22, 2007.  Written state-

ments in support or opposition, signed by

the submitting person, will be accepted if

received prior to 5:00 p.m. on August 22,

2007.  Written statements, inquiries, or

requests for copies of the rule should be

directed to Mr. Dwight Menefee, P.O. Box

595, Artesia, New Mexico 88211-0595.

NEW MEXICO

ENVIRONMENTAL

IMPROVEMENT BOARD

NEW MEXICO ENVIRONMENTAL

IMPROVEMENT BOARD

NOTICE OF RULEMAKING HEARING

The New Mexico Environmental

Improvement Board (“Board”) will hold a

public hearing on October 2, 2007 at 9:00

a.m. at the New Mexico State Capitol

Building, Room 317, 490 Old Santa Fe

Trail, Santa Fe, NM, 87501.  The purpose of

the hearing is to consider the matter of EIB

07-07 (R) to amend a regulation, 20.2.35

NMAC (Natural Gas Processing Plant -

Sulfur).  The proposed amendments would

(1) add standard rule language to the effec-

tive date in 20.2.35.5 NMAC, (2) authorize

owners and operators to use air dispersion

modeling to determine compliance with the

stack height requirement in 20.2.35.111.A

NMAC, and (3) change “subsection” to

“section” in 20.2.35.11.B.

The proponents of the proposed amend-

ments are the New Mexico Environment

Department (“NMED”) and DCP

Midstream, LP.

The proposed amendments may be

reviewed during regular business hours at

the NMED Air Quality Bureau office, 2044

Galisteo, Santa Fe, New Mexico, on

NMED’s web site at

www.nmenv.state.nm.us, or by contacting

Andy Berger at (505) 955-8034 or

andy.berger@state.nm.us.

The hearing will be conducted in accor-

dance with 20.1.1 NMAC (Rulemaking

Procedures – Environmental Improvement

Board), the Environmental Improvement

during regular business hours at the NMED

Air Quality Bureau office, 2044 Galisteo,

Santa Fe, New Mexico, on NMED’s web

site at www.nmenv.state.nm.us, or by con-

tacting Brad Musick at (505) 955-8019 or

brad.musick@state.nm.us.

The hearing will be conducted in accor-

dance with 20.1.1 NMAC (Rulemaking

Procedures – Environmental Improvement

Board), the Environmental Improvement

Act, Section 74-1-9, NMSA 1978, the Air

Quality Control Act Section, 74-2-6,

NMSA 1978, and other applicable proce-

dures.

All interested persons will be given reason-

able opportunity at the hearing to submit

relevant evidence, data, views and argu-

ments, orally or in writing, to introduce

exhibits, and to examine witnesses.

Persons wishing to present technical testi-

mony must file a written notice of intent

including the following:

(1) identify the person for whom the wit-

ness(es) will testify;

(2) identify each technical witness that the

person intends to present and state the qual-

ifications of the witness, including a

description of their education and work

background;

(3) summarize or include a copy of the

direct testimony of each technical witness

and state the anticipated duration of the tes-

timony of that witness;

(4) list and describe, or attach, each exhibit

anticipated to be offered by that person at

the hearing; and

(5) attach the text of any recommended

modifications to the proposed new and

revised regulations.

Notices of intent should reference the dock-

et number, EIB No. 07-06(R) and the date

of the hearing, and must be received in the

Board’s Office at the following address no

later than 5:00 pm on September 18, 2007:

Joyce Medina, Board Administrator

Office of the Environmental Improvement

Board

Harold Runnels Building

1190 St. Francis Dr., Room N-2150 / 2153

Santa Fe, NM 87502

Phone: (505) 827-2425, Fax (505) 827-

2836

Persons, including members of the public,

wishing to present non-technical testimony

may do so without prior notification.  Any

such person also may offer exhibits in sup-

port of his testimony.  Alternatively, any

such person may submit a written statement

for the record prior to or at the hearing.

Persons having a disability and needing

help in being a part of this hearing process

should contact Judy Bentley by September

18, 2007 at the NMED, Personnel Services

Bureau, P.O. Box 26110, 1190 St. Francis

Drive, Santa Fe, New Mexico, 87502, tele-

phone 505-827-9872.  TDY users may

access her number via the New Mexico

Relay Network at 1-800-659-8331.

The Board may make a decision on the pro-

posed regulations at the conclusion of the

hearing or may convene another meeting for

that purpose.

NEW MEXICO

ENVIRONMENTAL

IMPROVEMENT BOARD

NEW MEXICO ENVIRONMENTAL

IMPROVEMENT BOARD

NOTICE OF RULEMAKING HEARING

The New Mexico Environmental

Improvement Board (“Board”) will hold a

public hearing on October 2, 2007 at 9:00

a.m. at the New Mexico State Capitol

Building, Room 317, 490 Old Santa Fe

Trail, Santa Fe, NM 87501, for the purpose

of hearing the matter in EIB No. 07-06(R),

the New Mexico Environment

Department’s (“NMED”) proposal to adopt

a new regulation, 20.2.87 NMAC

(Greenhouse Gas Emissions Reporting),

and make related revisions to 20.2.2 NMAC

(Definitions) and 20.2.73 NMAC (Notice of

Intent and Emission Inventory

Requirements).  These regulations are part

of a broader state effort to address emis-

sions of greenhouse gases.  The proposed

revisions to 20.2.73 NMAC authorize

NMED to expand the existing criteria air

pollutant reporting requirement to include

greenhouse gases.  The proposed regulation,

20.2.87 NMAC, requires specific green-

house gas reporting for three industrial sec-

tors - power plants, refineries and cement

manufacturing plants. The proposed revi-

sions to 20.2.2 NMAC add definitions

applicable to both 20.2.73 and 20.2.87

NMAC.

The proposed regulations may be reviewed



Act, Section 74-1-9, NMSA 1978, the Air

Quality Control Act Section, 74-2-6,

NMSA 1978, and other applicable proce-

dures.

All interested persons will be given reason-

able opportunity at the hearing to submit

relevant evidence, data, views and argu-

ments, orally or in writing, to introduce

exhibits, and to examine witnesses.

Persons wishing to present technical testi-

mony must file a written notice of intent

including the following:

(1) identify the person for whom the wit-

ness(es) will testify;

(2) identify each technical witness that the

person intends to present and state the qual-

ifications of the witness, including a

description of their education and work

background;

(3) summarize or include a copy of the

direct testimony of each technical witness

and state the anticipated duration of the tes-

timony of that witness;

(4) list and describe, or attach, each exhibit

anticipated to be offered by that person at

the hearing; and

(5) attach the text of any recommended

modifications to the proposed new and

revised regulations.

Notices of intent should reference the dock-

et number, EIB No. 07-07(R) and the date

of the hearing, and must be received in the

Board’s Office at the following address no

later than 5:00 pm on September 18, 2007:

Joyce Medina, Board Administrator

Office of the Environmental Improvement

Board

Harold Runnels Building

1190 St. Francis Dr., Room N-2150 / 2153

Santa Fe, NM 87502

Phone: (505) 827-2425, Fax (505) 827-

2836

Persons, including members of the public,

wishing to present non-technical testimony

may do so without prior notification.  Any

such person also may offer exhibits in sup-

port of his testimony.  Alternatively, any

such person may submit a written statement

for the record prior to or at the hearing.

Persons having a disability and needing

help in being a part of this hearing process

should contact Judy Bentley by September

18, 2007 at the NMED, Personnel Services

Bureau, P.O. Box 26110, 1190 St. Francis

Drive, Santa Fe, New Mexico, 87502, tele-

phone 505-827-9872.  TDY users may

access her number via the New Mexico

Relay Network at 1-800-659-8331.

The Board may make a decision on the pro-

posed regulations at the conclusion of the

hearing or may convene another meeting for

that purpose.

principles with sound business practices

and economic theory, and it provides tools

to facilitate a more organized, logical

approach to decision making.  It is a plan-

ning process that ensures the most value

from each asset with a plan to rehabilitate

and replace them when necessary. An

accurate and up-to-date asset management

plan will help communities comply with the

Government Accounting Standards Board’s

Statement #34 (GASB 34), an accounting

standard for publicly owned systems.

[A.] B. “Council” means the

New Mexico community development

council.

[B.] C. “Department” means

the department of finance and administra-

tion.

[C.] D. “Division” means the

local government division.

[D.] E. “Low and moderate

income person” is a member of a household

whose income would qualify as “very low

income” under the Section 8 housing assis-

tance payments program. Section 8 limits

are based on 50 percent of the county medi-

an income.  Similarly, CDBG moderate

income is based on Section 8 “lower

income” limits, which are generally tied to

80 percent of the county median income.

[E.] F. “CDBG” means the

small cities community development block

grant program.

[F.] G. “Rural” means a county

with a population of less than 25,000 and an

incorporated municipality with a population

of less than 3,000.

[G.] H. “Program income”

means amounts earned by a unit of general

local government or its sub recipient that

were generated from the use of CDBG

funds.

[H.] I. “Slum area” as used in

the Community Development Law (3-60-1

to 3-60-37 NMSA 1978) means an area in

which there is a predominance of buildings

or other improvements which are found by

the local governing body by reason of 1)

dilapidation, 2) deterioration, 3) age, or 4)

obsolescence, 5) inadequate provision for

ventilation, light, air, sanitation or open

spaces, 6) overcrowding, 7) the existence of

conditions which endanger life or property,

or 8) any combination of such factors, to

contribute to either ill health, the transmis-

sion of disease, infant mortality, juvenile

delinquency or crime, and to be detrimental

to the public health, safety, morals or wel-

fare.

[I.] J. “Blighted area” as used

in the Community Development Law (3-60-

1 to 3-60-37 NMSA 1978) means an area,

other than a slum area, which is found by

the local governing body by reason of the

presence of a substantial number of slum,

deteriorated or deteriorating structures, pre-

dominance of defective or inadequate street

New Mexico Register / Volume XVIII, Number 14 / July 31, 2007624

NEW MEXICO

DEPARTMENT OF

FINANCE AND

ADMINISTRATION
LOCAL GOVERNMENT DIVISION

The Department of Finance and

Administration, Local Government

Division (“DFA”) hereby gives notice that

DFA will conduct a public hearing in Room

565, 5th Floor, PERA Building, 1120 Paseo

De Peralta, Santa Fe, New Mexico, 87503,

on September 10, 2007 at 10:00 a.m. con-

cerning amendments to 2.110.2.7 NMAC,

2.110.10 NMAC, 2.110.11 NMAC,

2.110.17 NMAC, 2.110.18 NMAC,

2.110.19 NMAC, 2.110.20 NMAC,

2.110.21 NMAC, 2.110.25 NMAC, and

2.110.26 NMAC of the Small Cities

Community Development Block Grants

Rule (hereinafter referred to as the “CDBG

Rule”).

Interested individuals may testify at the

public hearing or submit written comments

no later than 5:00 p.m. on September 7,

2007, to the Office of the Secretary, DFA,

Bataan Memorial Building, Room 180,

Santa Fe, New Mexico, 87501.  All written

and oral testimony will be considered prior

to adoption of the amendments. Copies of

the text of the proposed CDBG Rule are

available from Ms. Ariana Vigil, Local

Government Division, Bataan Memorial

Building, Santa Fe, New Mexico, 87501 or

at 505-827-4975 or from the DFA internet

website http://nmdfa.state.nm.us

IF YOU ARE AN INDIVIDUAL WITH A

DISABILITY WHO IS IN NEED OF A

READER, AMPILIFER, QUALIFIED

SIGN LANGUAGE INTERPRETER OR

ANY OTHER FORM OF AUXILIARY

AID OR SERVICES TO ATTEND OR

PARTICIPATE IN THE HEARING,

PLEASE CONTACT OUR OFFICES ONE

WEEK PRIOR TO THE MEETING, OR

AS SOON AS POSSIBLE.

TITLE 2 PUBLIC FINANCE

CHAPTER 110 LOCAL GOVERN-

MENT GRANTS

PART 2 SMALL CITIES

COMMUNITY DEVELOPMENT

BLOCK GRANT

2.110.2.7 DEFINITIONS:

A. “Asset management” is

a systematic process of maintaining,

upgrading, and operating physical assets

cost-effectively.  It combines engineering



layout, faulty low layout in relation to size,

adequacy, accessibility or usefulness,

unsanitary or unsafe conditions, deteriora-

tion of site or other improvements, diversi-

ty of ownership, tax or special assessment

delinquency exceeding the fair value of the

land, defective or unusual conditions of

title, improper subdivisions or obsolete plat-

ting, or the existence of conditions which

endanger life or property, or any combina-

tion of such factors to substantially impair

or arrest the sound growth of the municipal-

ity, retard the provision of housing accom-

modations or constitute an economic or

social liability and is a menace to the public

health, safety, morals or welfare in its pres-

ent conditions and use.

[J.] K. “Units of local govern-

ment”: Any incorporated municipality or

county.

[K.] L. “Councils of govern-

ments”: A regional association of munici-

palities, counties and special districts

formed to provide planning and other serv-

ices to its member organization.

[L.] M. “Water association”:

Political subdivisions of the state organized

under Section 3-29-1 through Section 3-29-

20, NMSA 1978, the “Sanitary Projects

Act” or Section 73-21-1 through Section

73-21-55, NMSA 1978, the “Water and

Sanitation District Act”.

[M.] N. Land Grant/Meced

(political subdivision of the state organized

under Section 49-1-1 through 49-1-23,

NMSA 1978, Land Grants General

Provisions.

[2.110.2.7 NMAC - Rp 2 NMAC 110.2.7,

08-30-01, 12-14-06; A, XX-XX-07]

2.110.2.10 ELIGIBLE APPLI-

CANTS

A. All counties, [and]

incorporated municipalities, and New

Mexico mortgage finance authority (MFA)

are eligible to apply except:  the city of

Albuquerque, the city of Farmington, the

city of Las Cruces, the city of Santa Fe and

the city of Rio Rancho who cannot apply

since they receive funding directly from the

department of housing and urban develop-

ment (Title I, Section 106) as entitlement

cities.

B. Other entities such as

water associations, sanitation districts, land

grants, public nonprofit groups, etc., cannot

apply directly for assistance.

C. However, these entities

may be involved in the execution of an

approved CDBG project if the eligible

applicant chooses to operate the program

through such an entity under a contractual

agreement.

D. Indian pueblos and

tribes receive funding directly from the

department of housing and urban develop-

ment (Title I, Section 107). Native

American tribes are encouraged to submit

applications to the Albuquerque HUD

Office of Native American Programs, 201

3rd St., N.W., Suite 1830, Albuquerque,

New Mexico 87102-3368, (505) 346-6923.

[2.110.2.10 NMAC - Rp 2 NMAC 110.2.10,

08-30-01; A, 08-13-04 A, XX-XX-07]

2.110.2.11 ELIGIBLE ACTIVI-

TIES/CATEGORIES

A. Applicants may apply

for funding assistance under the follow-

ing categories:

(1) community infrastructure;

(2) housing;

(3) public facility capital out-

lay;

(4) economic development;

(5) emergency;

(6) colonias;

(7) planning.

B. Eligible activities

under each of the categories are listed

below.

C. Community infra-

structure: Eligible activities may include,

but are not limited to, the following:

(1) real property acquisition

(2) construction [and/or] or

rehabilitation of the following:

(a) water systems;

(b) sewer systems;

(c) municipal utilities;

(d) roads;

(e) streets;

(f) highways;

(g) curbs;

(h) gutters;

(i) sidewalks;

(j) storm sewers;

(k) street lighting;

(l) traffic control devices;

(m) parking facilities;

(n) solid waste disposal facili-

ties.

D. Housing: Eligible

activities may include, but are not limited

to, the following:

(1) real property acquisition;

(2) rehabilitation;

(3) clearance;

(4) demolition and removal of

privately-owned or acquired property for

use or resale in the provision of assisted

housing;

(5) provision of public facilities

to increase housing opportunities;

(6) financing the repair, reha-

bilitation and in some cases reconstruction

of privately-owned residential or other

properties through either loan or grant pro-

grams;

(7) certain types of housing

modernization;

(8) temporary relocation assis-

tance;

(9) code enforcement;

(10) historic preservation activ-

ities;

(11) [an average of $30,000]

not to exceed fifty thousand dollars

($50,000) in CDBG funds per home can be

used on home rehabilitation/repair activi-

ties.

E. Public facility capital

outlay: Eligible activities may include, but

are not limited to, such items as:

(1) real property acquisition;

(2) construction or improve-

ment of community centers;

(3) senior citizen centers;

(4) nonresidential centers for

the handicapped such as sheltered work-

shops;

(5) other community facilities

designed to provide health, social, recre-

ational or similar community services for

residents.

F. Economic develop-

ment: The economic development catego-

ry is established to assist communities in the

promotion of economic development and is

described in detail in Section 26.

G. Emergency: The

emergency fund provides funding for emer-

gency projects which address life threaten-

ing situations resulting from disasters or

imminent threats to health and safety.

(1) Applications under this cat-

egory will be accepted throughout the year.

(2) [An appropriate state

agency must concur and provide]

Application shall include written verifica-

tion and adequate documentation by a state

agency and with the applicant’s assessment

of the life threatening situation and shall be

submitted no later than 18 months from the

certification by the applicant and documen-

tation of the need for the emergency project.

(3) An applicant for emergency

funding must verify that it does not have

sufficient local resources to address the life

threatening condition; and that other federal

or state resources have been explored and

are unavailable to alleviate the emergency.

H. Planning: In addition

to municipalities and counties, water associ-

ations, including water and sanitation dis-

tricts, and land grants as defined in Section

2.110.2.7, Subsection [L] M; are eligible to

apply directly for planning grants only.

[Grant assistance from the CDBG program

must be used for a comprehensive plan, if a

community or county does not have a cur-

rent comprehensive plan (adopted or updat-

ed within the last five years) that includes at

a minimum the following.] Planning grant

assistance from the CDBG program, which

is available only to a municipality or coun-

ty, must be used for a comprehensive plan if

the applicant does not have a current com-
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prehensive plan. A comprehensive plan

must be adopted by ordinance, and it must

include as a minimum the following ele-

ments;

(1) elements:

(a) land use; including (i) an

analysis and mapping of existing land pat-

terns and an inventory of the amount, type

and intensity of uses by land category, as

well as an analysis of effects of various land

use patterns on greenhouse gas emissions;

(ii) an analysis of trends in the supply and

demand of land by land use category,

including a projection of the distribution,

location and extent of future land uses by

land use category over a twenty-year peri-

od; (iii) goals, objectives and policies that

address maintaining a broad variety of land

uses, including the range of uses existing

when the plan is adopted or amended; and

(iv) specific actions and incentives that the

contracting agency may use to promote

planned development, reduction in green-

house gas emissions, or otherwise encour-

age certain identified development patterns

and the locations where such development

patterns should be encouraged;

(b) housing; including  (i) an

analysis of existing housing supply and

demand, analysis of greenhouse gas emis-

sions from the housing sector, and forecast-

ed housing needs; (ii) goals, objectives and

policies for the improvement of housing

quality, variety and affordability, for reduc-

tion of greenhouse gas emissions, and for

provision of adequate sites for housing and

housing opportunities for all segments of

the community; and (iii) a description of the

actions that will be taken to implement

housing goals, objectives and policies;

(c) transportation; including (i)

description and assessment of the location,

type, capacity and condition of existing

transportation facilities, such as freeways,

arterial and collector streets, mass transit or

other modes of transportation as may be

appropriate, and analysis of greenhouse gas

emissions from the transportation sector;

(ii) goals, objectives and policies for

encouraging safe, convenient, efficient and

economical transportation, including mass

transit and facilities for bicyclists and

pedestrians, for reduction of greenhouse gas

emissions, and a description of proposed

levels of service and funding mechanisms;

and (iii) a description and assessment of

proposed location, type and capacity of pro-

posed transportation facilities designed to

implement transportation goals, objectives

and policies and a description of funding

mechanisms that will be used to fund pro-

posed transportation improvements;

(d) infrastructure; including (i)

a description and assessment of the loca-

tion, type, capacity and condition of exist-

ing infrastructure, including emergency

services, sewage, drainage, local utilities

and other types of facilities; (ii) goals,

objectives and policies for promoting the

efficient provision of infrastructure, includ-

ing a description of proposed levels of serv-

ice; and (iii) a description and assessment of

proposed facility expansion and improve-

ments designed to support planned uses and

implement infrastructure goals, objectives

and policies;

(e) economic development;

including (i) a description of existing job

composition and trends by industry and

location characteristics, such as access to

transportation or proximity to natural or

human resources, that influence the eco-

nomic development potential of the con-

tracting agency, and analysis of greenhouse

gas emissions from the commercial and

industrial sectors; (ii) goals, objectives and

policies for promoting economic develop-

ment, and for reduction of greenhouse gas

emissions; and (iii) a description of the

actions that the contracting agency will take

to implement economic development goals,

objectives and policies;

(f) water; including (i) descrip-

tion and assessment of the sources of water

supply; (ii) the demand for water by resi-

dential, commercial, institutional, industrial

and recreational sectors; (iii) assessment of

the unaccounted for water losses due to

leaks, theft or other reasons; (iv) goals,

objectives and policies for promoting the

efficient use of water and for managing

periods of drought; and (v) an analysis of

the demand for water that will result from

future growth projected in the plan, when

added to existing uses, and how the demand

for water that will result from future pro-

jected growth will be served by current

water supplies, water conservation, water

reuse or a plan to obtain additional water

supplies or increase water use efficiencies;

(g) hazards; , including (i) an

analysis of the risks of hazards such as wild-

fire, floods, extreme weather conditions,

accidents, and terrorism; (ii) goals, objec-

tives and policies for hazard mitigation; and

(iii) a description of the actions that will be

taken to mitigate hazards;

(h) implementation; a compila-

tion of [programs and specific actions to be

completed in a stated sequence.] the plan’s

goals, objectives, policies, standards or

guidelines, along with specific actions to be

completed in a stated sequence, which start

with adoption of the comprehensive plan by

ordinance.

(2) development of additional

elements of a comprehensive plan may

include, but are not limited to:

(a) drainage;

(b) parks, recreation and open

space;

(c) tourism;

(d) growth management;

(e) fiscal impact analysis;

(f) intergovernmental coopera-

tion;

(g) social services;

(h) historic preservation;

(i)     asset management plan;

(3) if the entity has a current

comprehensive plan, it may apply for fund-

ing assistance for any of the following:

[(4)] (a) data gathering analysis

and special studies;

[(5)] (b) base mapping, aerial

photography, geographic information sys-

tems, or global positioning satellite studies;

[(6)] (c) improvement of infra-

structure capital improvement plans and

individual project plans;

[(7)] (d) development of codes

and ordinances, [to]that further refine the

implementation of the comprehensive plan;

[(8)     other functional or com-

prehensive planning activities;

(9)     related citizen participation

or strategic planning processes;

(10)     applicants may apply for

funding assistance throughout the year as

long as funds are available;

(11)     preliminary engineering

reports will follow the USDA/RUS guide-

lines.]

(e)     climate change mitigation

and adaptation plan;

(f)     preliminary engineering

report;

(g)     related citizen participation

or strategic planning process; or

(h)     other functional or compre-

hensive planning activities;

(i)     asset management plan;

(j)     regionalization of infra-

structure and service delivery.

(4)     applicants may apply for

funding assistance throughout the year as

long as funds are available.

(5)     preliminary engineering

reports must follow USDA/RUS guidelines.

I. Colonias:

(1) The colonias category is

established in the amount of 10% of the

annual CDBG allocation for specific activi-

ties  including water, sewer and housing

improvements, which are the three condi-

tions which qualify communities for desig-

nation to be carried out in areas along the

U.S. - Mexican border.

(2) Eligible applicants for the

colonias set aside are municipalities and

counties located within 150 miles of the

U.S. - Mexico border.

(3) Colonias must be designat-

ed by the municipality or county in which it

is located.  The designation must be on the

basis of objective criteria, including:

(a) lack of potable water sup-

ply;

(b) lack of adequate sewage

systems;

(c) lack of decent, safe and san-
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itary housing;

(d) must have been in existence

as a colonia prior to November, 1990.

(4) Appropriate documentation

to substantiate these conditions must be pro-

vided along with the application for fund-

ing.

[2.110.2.11 NMAC - Rp 2 NMAC 110.2.11,

08-30-01; A, 08-13-04; A, 08-15-05; A, 12-

14-06; A, XX-XX-07]

2.110.2.17 A P P L I C A T I O N

REQUIREMENTS

A. Number of applications

- All eligible applicants may submit one

application for CDBG funding assistance in

the infrastructure, housing, public facility

capital outlay, or colonias categories.

(1) Planning applicants may

submit at anytime an additional application

for funding and shall not exceed fifty thou-

sand dollars ($50,000).

(2) [Requests for assistance

from eligible] Applicants in the economic

development, emergency [and planning cat-

egories can be] may be submitted at any

time[,] and shall not exceed five hundred

thousand dollars ($500,000), subject to

funding availability.

(3) Counties may submit multi-

ple applications for planning grants for

water associations.

(4)     Planning, economic devel-

opment and emergency applications may be

submitted, at anytime, even if the applicant

has not completed other CDBG projects.

[(3)] (5) Counties may submit

multiple applications for planning grants for

water associations.

B. Single purpose applica-

tion -An application for CDBG funding

must be limited to a project specific activity

or set of activities which address a particu-

lar need in a designated target area of a unit

of local government.  The target area may

not be the entire municipality or county.

C. Joint applications -

Joint applications will be allowed when two

or more eligible applicants within reason-

able proximity of each other wish to address

a common problem.

(1) One community will be des-

ignated to serve as the lead applicant and

will be subject to administrative require-

ments and to the application limit require-

ments.

(2) However, other parties to

the joint application may submit another

application.

(3) Joint applications must sat-

isfy certain federal criteria and must receive

division approval prior to submitting an

application for funding assistance.

(4) It should be noted that sat-

isfying the required criteria, which is avail-

able from the division upon request, may

take a significant period of time.

[D. Applications limit -

Applications are limited to the amount of

funding necessary to complete a basic,

meaningful, stand alone and targeted proj-

ect within a 24 month period.

(1) Applications may not

exceed $500,000 and planning applications

may not exceed $50,000.

(2)     If, after conducting the

required public hearing, an applicant deter-

mines that the previous year’s CDBG appli-

cation is still a priority, the applicant must

submit an application in its new the current

form.

(3) The applicant need only

submit a current year’s resolution, updated

project budget and schedule and any other

information required by division staff.]

D. Application require-

ments for  the following minimum require-

ments apply to all applications for CDBG

funding:

(1)     applications must involve a

project that will be fully functional on a

stand-alone basis once awarded CDBG and

other committed funds have been expended

and;

(2)     projects shall be completed

within twenty-four months of an award of

funding;

(3)     applications may not exceed

$500,000;

(4)     if the applicant, after con-

ducting the required public hearing, deter-

mines that the previous year’s CDBG

unfunded application is still a priority, the

applicant must submit the original along

with a current year’s resolution, updated

project budget and schedule and any other

information required by division staff.

E. Threshold requirements

- To encourage timely completion of proj-

ects and to maximize participation the fol-

lowing threshold requirements shall be met

prior to the application deadline.

(1) All projects for the eligible

activities in the categories listed in

Subsections C, D, E, and I of 2.110.2.11

NMAC must be completed at the time of

application. (certificate of occupancy

[and/or] or certification of operation must

be in place).

(2) All audit and monitoring

findings, [especially in general program

administration] for CDBG projects, must be

resolved.

(3) The current fiscal operating

budget for any local public body applying

for CDBG funds must be approved.

(4) The local government divi-

sion financial management bureau will ver-

ify that financial quarterly/ monthly reports

are current before CDBG applications dead-

line.

[(3)] (5) The following set aside

categories are exempt from threshold

requirement: planning, economic develop-

ment, and emergency.

F. Matching requirements

- In order to assist the council in making

funding resources go further and to ensure

there is a local investment in applications

submitted to the council for funding consid-

eration, the following will be required.

(1) Rural applicants must pro-

vide, at a minimum, a 5% cash match dur-

ing the project period from local, state, fed-

eral or other resources, this cannot include

local work force or local equipment.

(2) Non-rural applicants must

provide, at a minimum, a 10% cash match

during the project period from local, state,

federal or other resources, this cannot

include local work force or local equipment.

(3) Consistent with Section 26

of these regulations, all applications in the

economic development category must pro-

vide at least two private dollars for each

dollar of CDBG funds requested.

(4) Local funds expended by

eligible applicants for engineering, architec-

tural design or environmental reviews prior

to project approval can be applied towards

the required match.

(5) Applicants may request a

waiver of the matching requirement from

the council if documentation can be provid-

ed which demonstrates the absence of local

resources to meet the required match.

Criteria used to recommend approval/disap-

proval will be as follows:

(a) the required match must

exceed 5% of the applicant’s general fund

budget;

(b) the required match must

equal or exceed the non-earmarked balance

of funds in the applicant’s budget.

[G. Matching loan fund - In

order to assist communities who do not

have the resources to comply with the

matching requirement for their project, a

matching fund is available to provide

money at appropriate interest rates.

(1) The council will use NMCA

reversions as a funding source for the loan

fund.

(2)     Payment schedules will be

developed by the division with appropriate

payment amounts and due dates.]

[H.] G. Other funding commit-

ments - If other funding is necessary to

make a proposed project feasible, funding

commitments or commitments subject to

CDBG approval, must be in place and let-

ters of commitments from the funding

agency must be submitted with the applica-

tion.

[I.] H. Water conservation and

drought commitments - In order to make the

state’s water supplies go further and to

ensure proper levels of preparations are

New Mexico Register / Volume XVIII, Number 14 / July 31, 2007 627



taken locally for periodic droughts, the fol-

lowing is encouraged:

(1) Applicants develop, adopt

and submit to the state engineer a compre-

hensive water conservation ordinance.

(2) Applicants develop, adopt

and submit to the state engineer a drought

management plan.

(3) The ordinance and plan

shall be accompanied by a program for its

implementation.

(a) in developing a water con-

servation ordinance pursuant to this section:

applicants shall adopt ordinances and codes

to encourage water conservation measures;

they shall identify and implement best man-

agement practices in their operations to

improve conservation of the resources; and

(b) applicants shall consider

and incorporate into its plan if appropriate,

at least the following:

(i) water-efficient fix-

tures and appliances, including toilets, uri-

nals, showerheads and faucets;

(ii) low-water-use

landscaping and efficient irrigation;

(iii) water-efficient

commercial and industrial water-use

processes;

(iv) water reuse sys-

tems for both potable and non-potable

water;

(v) distribution sys-

tem leak repair;

(vi) dissemination of

information regarding water-use efficiency

measures, including public education pro-

grams and demonstrations of water-saving

techniques;

(vii) water rate struc-

tures designed to encourage water-use effi-

ciency and reuse in a fiscally responsible

manner; and

(viii) incentives to

implement water-use efficiency techniques,

including rebates to customers or others, to

encourage the installation of water-use effi-

ciency and reuse measures.

(c) the council shall encourage

the applicant to submit a copy of its water

conservation plan with applications for con-

struction of any facility.

[J.] I. Asset management - In

order to support the long term operation,

maintenance, repair and replacement of sys-

tem facilities, infrastructure, public facili-

ties, or other eligible activities the following

will be required.

(1) In order to ensure water and

wastewater infrastructure is managed with-

in a strategic framework driven by program

and service deliver needs, communities that

implement a rate analysis based upon an

asset management program will be credited

in the application process for their achieve-

ment.  The model for the asset management

program is the EPA publication “Asset

Management: A Handbook for Small Water

Systems (EPA 816-R-03-0160 September

2003).

(2) For community infrastruc-

ture and public facilities, or other eligible

activities an asset management plan will be

required to be submitted at the time of

application (EPA 816-R-03-0160

September 2003).

[2.110.2.17 NMAC - Rp 2 NMAC 110.2.17,

08-30-01; A, 08-13-04; A, 08-15-05; A, 12-

14-06; A, XX-XX-07]

2.110.2.18 A P P L I C A T I O N

PROCEDURES AND CONTENT: The

application packet provided by local gov-

ernment division will be used for infrastruc-

ture, housing, public facility, capital outlay,

colonias, emergency categories, economic

development and planning.

A. An applicant must sub-

mit an original and [two] three copies of

each application to the Department of

Finance and Administration, Local

Government Division, Bataan Memorial

Building, Suite 201, Santa Fe, New Mexico

87501, and one copy to the appropriate

council of governments.

B. Applications must be

received at the local government division by

5 p.m. of the designated application dead-

line.  Applications received after that time

will be returned to the applicant

unprocessed.

[2.110.2.18 NMAC - Rp 2 NMAC 110.2.18,

08-30-01; A, 08-13-04; A, 12-14-06; A,

XX-XX-07]

2.110.2.19 A P P L I C A T I O N

REVIEW AND EVALUATION

PROCESS

A. Upon receipt of appli-

cations, division staff will review them for

eligibility, completeness, feasibility, and

compliance and to ensure that all other

funding necessary to make the project func-

tional is in place. Applications that are

found to be incomplete, ineligible, not fea-

sible or do not have other funding necessary

to make the project functional, will be

returned to the applicant and will not be

considered for funding.

B. Applications will be

forwarded to appropriate state agencies for

technical review and comment.  Review

agencies [include] may include, but are not

limited to, the environment department,

[energy, minerals and natural resources

department, state highway and transporta-

tion department]department of transporta-

tion,, department of health, state engineer’s

office, state agency on aging, economic

development department, [department of

human services, and] state fire marshal and

governor’s commission on disability

C. Applicants will be

allowed to make presentations to the coun-

cil and division staff at an official council

hearing.  Testimony related to the applica-

tion will be presented by an official or

designee of the applying entity who may be

assisted by technical staff.

D. Division staff will

receive comments from state agencies

regarding specific projects.

E. The council and divi-

sion have developed the following rating

criteria for evaluation of CDBG applica-

tions submitted for funding consideration:

infrastructure, housing, public facility, capi-

tal outlay and colonias applications.

(1) Description and need — (5

points) extent to which the project is need-

ed.  The more severe the need as document-

ed in the application, the higher the score.

Colonias applicants must provide documen-

tation to substantiate that a majority of the

following conditions exist in the project

area:

(a) lack of potable water;

(b) lack of an adequate sewage

system;

(c) lack of safe, sanitary hous-

ing;

(d) source documentation must

also be provided.

(2) Benefit to low and moder-

ate and appropriateness - (20 points)

extent to which the CDBG application:

(a) documents the number and

percentage of low and moderate income

beneficiaries, also include race and gender;

(b) addresses the prevention or

removal of slum or blighting conditions;

(c) addresses conditions which

pose a serious and immediate threat to the

health and welfare of the community (for

emergency applications only).

(3) Leveraging — (15 points)

extent to which federal, state, and local

resources, in addition to the required match,

are being used by the applicant for the pro-

posed project.  The greater the leveraging,

in addition to the required match, the high-

er the score.

(4) Citizen participation - (10

points) extent to which the applicant:

(a) has provided opportunities

for public participation in the identification

of community development needs;.

(b) pledges opportunities for

active citizen participation during the proj-

ect, where applicable; and;

(c) pledges opportunities for

active citizen participation in the implemen-

tation of the project, where applicable.

(5) Planning - (10 points)

extent to which the applicant:

(a) (3) points:  Applicant has

adopted a local [infrastructure capital

improvement plan] (ICIP), which has quali-

fied for publication in the most recent local

(ICIP) published prior to the CDBG appli-

cation deadline.
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(b) (3) points:  The proposed

project has qualified for publication in the

most recent ICIP prior to the CDBG appli-

cation deadline and applicant has selected

CDBG as one of its possible funding

sources.

(c) 1 point:  Degree to which

applicant’s proposed project shows consis-

tency with applicant’s comprehensive plan.

(d) 1 point:  Adopting a drought

contingency plan, setting in place various

drought management stages and accompa-

nying restrictions on water use.

(e) 1 point:  Adopting a water

conservation ordinance, setting in place var-

ious methods for conserving potable water.

(f) 1 point:  Implementing a

water conservation ordinance, accompanied

by evidence of exercising at least two vari-

ous methods for conserving potable water.

(6) Feasibility/readiness - (20

points) extent to which the project is techni-

cally and economically feasible and ready

to be implemented. (examples of actions

that can be taken prior to submission of the

application to receive maximum points are:

(a) acquire necessary property;

(b) secure professional servic-

es;

(c) complete plans, specifica-

tions, or preliminary engineering report, etc.

(d) complete the environmental

review process.

(7) Cost benefit - (10 points)

number of direct beneficiaries of the project

compared to the amount of funds requested.

The higher the number of beneficiaries

compared to the amount of funds requested,

the higher the score.

(8) User fees and revenues -

(10 points) What best demonstrates the rates

or revenues that support the long term oper-

ation, maintenance, repair, and replacement

of the system or facility?

(a) Rates developed by asset

management as presented by the New

Mexico Tech, environmental finance center

(EFC). (10 points)

(b) rates developed by a rate

analysis, excluding asset management

[and/or] or allowance for replacement of

reserve funds. (5 points)

(c) rates developed by other. (1

point)

(9) Non-funded applicants -

(10 points) - Applicants that were not fund-

ed in the prior year.

F. Planning criteria cate-

gory

(1) Consistency (25 points):

Document the degree to which the proposed

planning project is consistent with the appli-

cants current version of its comprehensive

plan, its infrastructure capital improvement

plan, and its planning region’s consolidated

plan.

(2) Appropriateness (25

points): Describe the impact the proposed

project will have on at least one of the three

national objectives of the CDBG program.

(3) Public involvement (25

points): Describe how the planning process

will involve citizens in the preliminary

identification of community needs, in the

development and active participation in the

planning process, and in the implementation

of the plan.

(4)     Implementation strategy

(25 points): Describe the local commit-

ment of resources to the planning process;

commitment to adopt the plan, either by res-

olution, rule, policy or ordinance; and com-

mitment to use the results of the planning

process in the decision making process.

G. Economic development

rating criteria is included in Section

2.110.2.26.

H. Site visits will be con-

ducted as needed during the application

review process to verify the information

presented in an application.

I. Division staff will pres-

ent its [evaluations] recommendations in

high, medium and low groupings to the

council at least seven days prior to the allo-

cation meeting.

J. Because emergency,

economic development, and rural planning

projects are received throughout the year,

formal staff rating may not be necessary if

all other federal and state requirements are

met and other applications are not compet-

ing for funding assistance.

[2.110.2.19 NMAC - Rp 2 NMAC 110.2.19,

08-30-01; A, 08-13-04; A, 12-14-06; A,

XX-XX-07]

2.110.2.20 SELECTION OF

CDBG GRANTEES BY CDC

A. The council will review

staff [evaluations and] recommendations

and make funding decisions in an open pub-

lic meeting.

B. In making its final

determination, the council will consider the

past performance of the applicant in admin-

istering active CDBG projects.

C. The council may adjust

the scope and dollar amount of projects to

bring the project within available funding,

to enable the council to fund additional

projects or for purposes of consistency.

D. The council will also

consider [current conditions such as the

applicant] the applicant’s presence at the

hearings, the applicant’s presentation at the

hearings, the council summary of the proj-

ect application, and the current economic

and environmental conditions.

E. The council may devi-

ate from staff [rankings] recommendations,

if the council by majority vote determines

and substantiates that any of the following

conditions apply:

(1) IN ORDER NOT TO

FUND A PROJECT RECOMMENDED

BY STAFF - other funding sources for the

project are available or minimum applica-

tion requirements were not met or other

applications were deemed to be a priority or

the application was not well conceved.

(2) IN ORDER TO FUND A

PROJECT NOT RECOMMENDED BY

STAFF -

(a) the health and safety of area

residents is at stake;

(b) funding committed to the

project from other sources may be jeopard-

ized;

(c) significant economic bene-

fits will be realized if the project is imple-

mented;

(d) the need for the project is

critical.

[F. The council may fund

the full amount requested for projects

ranked in the top ten (10%) non-setaside of

applications received each year.

G. The council may con-

sider funding projects ranked in the bottom

thirty-five (35%) of non-setaside applica-

tions received each year.]

[H.] F. The council will make

funding determinations by a majority vote.

[I.] G. The council may waive

or adjust any state-imposed rule or require-

ment relative to project selection and

administration of the CDBG program as

long as the waiver will not result in viola-

tion of state or federal statutes or regula-

tions or penalize other applicants.

[J.] H. At the yearly allocation

hearing, if the council sets aside amount of

funding for emergency, economic develop-

ment or planning, the council may at any

time during the calendar year, transfer funds

from the economic development, planning

and emergency setasides if there is limited

demand for funding in these categories.

The transferred funds or any reversions

from previously approved projects may be

used to fund projects which were submitted

for funding previously.

[2.110.2.20 NMAC - Rp 2 NMAC 110.2.20,

08-30-01; A, 08-13-04; A, XX-XX-07]

2.110.2.21 REVERSIONS, SUP-

PLEMENTAL FUNDING AND UNDER-

RUNS

A. The purpose of this sec-

tion is to provide guidance to the council,

division staff, applicants, and grantees in

terms of the referenced situations.

B. Decision by the council

to revert funds - If, within twelve months of

a CDBG award for a project by the council,

the CDBG award has not resulted in a

signed grant agreement between the divi-
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sion and the applicant or the applicant has

not made adequate progress on the project

or the council determines there was fraud or

misrepresentation regarding the project by

the applicant, the council may vote to revert

all or part of the award. The applicant shall

receive written notice of the council’s deci-

sion to revert all or part of award by certi-

fied mail. The applicant may appeal, in

writing, the council’s decision to revert all

or part of the award within thirty days of

receipt of the written notice of the council’s

decision. The appeal of the council’s deci-

sion by the applicant shall be held at a coun-

cil meeting no later than ninety days from

the council’s receipt of the written appeal.

The council’s decision on the appeal of the

reversion shall be final. The council may

grant the applicant a reasonable period of

time to cure the particular default that was

the basis of the reversion. At the end of the

cure period, a quorum of the council shall

vote again on the issue of the reversion, by

telephonic conference call with the appli-

cant, and this decision is final.

[B.] C. Reversions and supple-

mental funding - When funds are reverted

from a previously approved project grant or

additional funds are made available for any

other reason, the council may decide that

the funds will:

(1) be added to the emergency

fund[;] or

(2) be returned to the category

of the program from which it was award-

ed[;] or

(3) go into any other category[;]

or

(4) take other action as deemed

appropriate.

[C.] D. Underruns - On occa-

sion, upon completion of the approved

activities, a balance of funds remains after

all payments have been made.  This balance

of funds referred to as an underrun shall be

handled as follows: if the grantee has not

accomplished all work called for in the orig-

inal application submitted for funding con-

sideration, the grantee may request division

staff to approve the expenditure of underrun

funds for a portion or all of the remaining

work.

(1) if appropriate justifica-

tion and sufficient funding exist, division

staff may approve the request for use of

underrun funds and amend the grant agree-

ment accordingly;

(2) a negative decision may

be appealed to the council.

[D.] E. If the grantee proposes

to undertake activities not included in the

approved application, the grantee may

request council approval to expend under-

run funds for other eligible activities.  The

council may approve the request if appro-

priate justification and sufficient funding

exist.

[E.] F. If the council disap-

proves a request for use of an underrun,

associated funds shall revert to the council

for disposition.

[F.] G. The processes

described above for handling underruns are

intended to encourage the grantee to use the

most cost efficient means possible to con-

struct projects funded by the council.

Grantees shall not take advantage of this

process by inflating initial funding requests.

[2.110.2.21 NMAC - Rp 2 NMAC 110.2.21,

08-30-01 ; A, XX-XX-07]

2.110.2.25 MEETING PROCE-

DURES:

A.  Special meetings.

Special meetings of the council may be

called by a majority of the council members

or the chairman of the council, and will be

held at the time and place fixed by the divi-

sion.

B.  Notice.  Written notice

stating the time, place and, if a special meet-

ing, the purpose, will be delivered either

personally, by mail, or email by the divi-

sion, to each council member at least 24

hours before the scheduled date of the meet-

ing. The council may establish dates and

times for regularly scheduled meetings.

C. Quorum.  A majority of

the current members of the council in atten-

dance either in person or by telephone will

constitute a quorum at council meetings.

D. Record of meetings.

The meeting shall be tape recorded and the

division shall have the minutes made into a

written record.  The original of this record

shall be retained by the division and a copy

shall be forwarded to the council members.

Copies shall be available upon request.

E. Participation methods.

If otherwise allowed by law or rule of the

public body, a member of a public body

may participate in a meeting of the public

body by means of a conference telephone or

other similar communications equipment

when it is otherwise difficult or impossible

for the member to attend the meeting in per-

son, provided that each member participat-

ing by conference telephone can be identi-

fied when speaking, all participants are able

to hear each other at the same time and

members of the public attending the meet-

ing are able to hear any member of the pub-

lic body who speaks during the meeting.

[2.110.2.25 NMAC - Rp 2 NMAC 110.2.25,

08-30-01; 2.110.2.25 NMAC - N,A, XX-

XX-07]

2.110.2.26 E C O N O M I C

DEVELOPMENT PROGRAM GUIDE-

LINES: Within the context of the CDBG

program and for purposes of meeting its

goals and objectives, economic develop-

ment can typically be defined as improving

a community’s economic base by using pri-

vate and public investments that provide

expanded business activity, jobs, personal

income and increased local revenues in a

defined geographic area.

A. Goals and objectives:

The state’s CDBG economic development

goals and objectives include:

(1) creating or retaining jobs for

low- and moderate-income persons;

(2) preventing or eliminating

slums and blight;

(3) meeting urgent needs;

(4) creating or retaining busi-

nesses owned by community residents;

(5) assisting businesses that

provide goods or services needed by, and

affordable to low - and moderate-income

residents;

(6) providing technical assis-

tance to promote any of the activities under

[26.1.1 through 26.1.5] Subsection A,

Paragraphs (1) through (5) above.

B. Eligible activities:

CDBG eligible activities authorized under

Sections 570.200, 570.201, 570.202,

570.203, 570.204, 570.482 and 570.483 of

24 CFR Part 570 of the federal rules and

regulations governing the community

development block grant program and

directly affecting the creation or retention of

employment opportunities, the majority of

which are made available to low and mod-

erate income persons, may include activities

which are carried out by public, private

nonprofit, or private for-profit entities when

such activities are appropriate.

(1) To meet the needs and

objectives of the  community economic

development plan, a project may include;

acquisition of real property, construction,

reconstruction rehabilitation, or installation

of public facilities, site improvements, and

utilities, and commercial or industrial build-

ings or structures and other commercial or

industrial real property improvements and

planning.

(2) Grantees and nonprofit sub-

recipients may carry out for the purpose of

economic development, a wide range of

activities such as those listed in Section

570.203.

(3) The for-profit businesses,

however, may carry out only the activities

listed in that section and rehabilitation

activities listed in Section 570.202.

C. Financing policies and

techniques: The New Mexico CDBG pro-

gram, as a development tool, can provide

flexibility and take greater risks in its lend-

ing policies and financing techniques.  For

example, the program may:

(1) offer a negotiated period for

repayment of principal and interest;

(2) take greater risk than banks

are traditionally prepared to take, provided

substantial economic development benefits

will result if the loan is granted;
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(3) leverage capital by reducing

risk for commercial lenders and by taking a

subordinate;

(4) security/collateral position;

(5) provide more favorable

rates and terms than are generally available

through conventional sources.

D. Project requirements:

Project requirements for eligible CDBG

economic development assistance include,

but are not limited to:

(1) specific employment com-

mitments for low and moderate income res-

idents, generally with no more than $15,000

in CDBG funds being used for each job cre-

ated or retained;

(2) at least 51% of the jobs cre-

ated/retained must be held or made avail-

able to persons of low to moderate income

persons;

(3) within six (6) months of

completion of the project, the grantee is

required to report to LGD, documentation

to reflect the total number of jobs created;

(4) a firm commitment for pri-

vate financial participation in carrying out

the proposed project, contingent on award

of CDBG funding only, must be included

with the application;

(5) a minimum leveraging ratio

of [2]1 new private investment dollars to 1

CDBG dollar is required, {additional lever-

aging will enhance a project’s competitive-

ness};

(6) an “appropriate” determina-

tion that there is a well documented need for

CDBG assistance to make the project

financing feasible and that the level of assis-

tance requested is commensurate with the

public benefits expected to be derived from

the economic development project;

(7) evidence of project feasibil-

ity including a business plan which contains

financial statements, project pro forma

(cash flow projections) and specific source

and intended use of all funds or assets used

in the project;

(8) generally, projects that

directly assist in the relocation of a business

or industry from one community to another,

intrastate or interstate, will be disqualified;

(9) prior to submission of an

application, applicants should thoroughly

review the credit worthiness of the proposed

borrower and should obtain appropriate

credit reports, audited financial statements,

tax returns and verify collateral.

E. Program income: The

community development council has adopt-

ed a policy of strongly encouraging and,

when possible, requiring applicants in the

economic development category to return

program income to the state for use in fos-

tering critical economic development

opportunities that occur throughout the

state. By pooling program income at the

state level more of an impact can be made

on the overall economic conditions of the

state.  The Housing and Urban Rural

Recovery Act which amended the Housing

and Community Development Act of 1974,

provides, relative to economic develop-

ment, specifically the following:

(1) states may require program

income to be returned to the state but local

governments must be allowed to keep pro-

gram income when used for the same activ-

ity which generated the income (104(i)2);

(2) if the applicant intends to

retain program income, a program income

utilization plan must be submitted with the

application for approval.

F. Application cycle:

Applications for economic development

can be made at any time, and the division

staff have thirty days to review the them.

G. Pre-application con-

ference: It is recommended that a preappli-

cation conference be held prior to the sub-

mission of the final application to insure

that all elements are adequately addressed.

The preapplication conference will also pro-

vide an opportunity to review any new fed-

eral guidelines that may be issued which

relate to economic development activities.

Contact the LGD, economic development

representative for information.  More

detailed and extensive financial and project

data may be required depending on the spe-

cific project.  In addition, meeting the

national objective to benefit low and mod-

erate income requires documentation certi-

fying that the majority of the jobs go to low

and moderate income persons or the major-

ity of jobs are considered available to them.

Please contact the local government divi-

sion for a copy of the HUD guidelines.

H. A P P L I C A T I O N

REQUIREMENTS: (These must be

included along with the regular CDBG

application, and should be submitted in lieu

of question #2 in the regular application.)

(1) Economic development

plan: The applicant must submit as an

attachment to the application a short (5 page

maximum) description of its plan for

encouraging local economic development.

The plan, incorporating references to the

proposed project, should include a discus-

sion of the following elements

(a) Need - What are the com-

munity’s underlying economic problems?

Need might include recent major industry

shutdowns or extended layoffs, substantial

increases in population without a corre-

sponding increase in job opportunities, sub-

stantial population decreases due to lack of

available or appropriate job opportunities, a

lack of industrial diversification, the exis-

tence of large numbers of workers in the

area with obsolete skills or skills for which

there is no current demand, or other prob-

lems unique to the applicant’s community.

(b) Goals - What is the com-

munity attempting to accomplish through

its overall economic development program

(not just that activity for which CDBG

funding is sought)?  Goals might include

trying to preserve existing businesses or

industries, attempting to encourage commu-

nity growth, attempting to foster industrial

diversification, revitalizing the central busi-

ness district, or creating complementary

industries which would provide jobs in the

off-season for workers now only seasonally

employed.

(c) Resources - What public

and private resources, both financial and

technical, does the community have avail-

able to it to help carry out its economic

development program?  Resources may be

of a wide variety.  For example, does the

community have a local development cor-

poration or similar body?  Has any agency

organization assigned staff member(s) to

work on economic development activities

for a major portion of their time? Has the

financial community demonstrated its will-

ingness to participate in development activ-

ities?  Is there an adequate available labor

force to meet the demands of new or

expanding businesses and industries?  Does

the community have some unique develop-

ment advantages, e.g., location, transporta-

tion facilities, industrial park or other plant

sites, available raw materials, abundant

power supplies, employee training capabili-

ties, a locally-administered revolving loan

fund to assist growing businesses or indus-

tries, technical assistance programs to help

business persons deal with marketing, man-

agement, or financial planning problems.

(d) Strategy - What strategy is

the community using to pursue its econom-

ic development goals?  Strategy might

include a description of the specific activi-

ties that have been identified as components

of the community’s strategy for encourag-

ing local economic development.  For

example, which has been assigned first, sec-

ond, and third priority?  How much will

each cost?  What funding sources have been

identified for each?  What can or will the

local government do to support those activ-

ities?

(e) Results - What actions has

the community already undertaken to

implement its economic development plan?

What sources of funding were used?  What

were the results?  Results might include a

discussion of actions the community has

taken to encourage development.  For

example, has it offered property tax reduc-

tions to new or expanding industries?  Has

it formed a local development corporation

or prepared industrial or tourism promotion

packages?  What results have been

achieved?  How many new jobs have been
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created or existing jobs retained?  How

many new firms have begun operations in

the community?  How many existing firms

have undertaken expansion activities?

(2) Hiring and training plan:

(a) Applicants must establish

procedures for the project to ensure prefer-

ential recruitment, hiring, and training of

local workers, particularly those of low and

moderate income.

(b) In the event of a grant

award, the applicant’s commitment to the

hiring plan will be considered binding and

will be incorporated by reference in the

grant agreement between the local govern-

ing body and the local government division.

(3) Private sector commit-

ments:

(a) Applicants must provide

evidence of firm commitments of financial

resources from the private sector.

(b) Such commitments should

be binding, contingent only upon receipt of

CDBG funds.

(c) Investments made or costs

incurred prior to the grant application are

not eligible for use as matching funds or

leverage but should be referenced as related

to the total project, if applicable.

(4) Public sector commit-

ments:

(a) If public sector resources

are to be involved in the proposed econom-

ic development project, applicants must

demonstrate evidence of a firm commit-

ment of public funds [and/]or other

resources.

(b) Such commitments should

be binding, contingent only upon receipt of

CDBG funds to the project.

(c) Evidence may include reso-

lutions or ordinances passed by the local

governing body and other appropriate local

groups.

(5) Use of CDBG funds for

economic development loans (if applica-

ble):

(a) Any project that includes a

loan should provide an explanation of the

proposed interest rate, terms and rationale

for the proposed financing structure.

(b) Any loan made by a local

governing body with CDBG funds as a part

of an approved CDBG economic develop-

ment project must be adequately secured.

(c) Subordinated loans may be

made when justifiable and appropriate.

(d) The applicant must include

a detailed description of the proposed use of

program income.  (principal and interest).

Applicants are encouraged to designate pro-

gram income to be returned to the state for

future economic development setaside-eli-

gible activities.

(6) Viability of assisted enter-

prises: Any for-profit entity to be assisted

with CDBG funds must document that with-

out participation of CDBG funds the pro-

posed activity would not be feasible and

that after receipt of CDBG assistance the

enterprise will be viable and self-sustaining.

All applicants proposing an economic

development activity shall submit the fol-

lowing for any entity to be assisted with

CDBG funds.

(a) a business plan which con-

sists of at least a description of the history

of the firm, background, and experience of

the principals, organizational structure, a

description of its major products or servic-

es, market area and market share, goals, and

planned expansions or changes in opera-

tions; the plan should also describe the

impact the CDBG project, if funded, would

have on the firm’s activities;

(b) a three-year to five-year

operating plan forecast (profit and loss pro-

jection); applicants may use U.S. small

business administration (SBA) forms or

equivalent;

(c) a monthly cash flow analy-

sis, SBA forms or equivalent.

(d) for any existing business,

the two most recent year-end financial state-

ments, including an income statement and

balance sheet.

I. RATING CRITERIA:

The selection criteria in the rating and rank-

ing system will give priority to projects

which firmly demonstrate the following:

need, appropriateness, impact, and benefit

to low and moderate income persons.  These

factors are discussed below and are intend-

ed to provide additional information.  Since

each application will be a unique response

to particular community-specific needs,

there are no “right” or “wrong” activities or

solutions.  The ranking of “appropriateness”

(and later, of “impact”) will necessarily be

in part subjective, with the division taking

into account not only how well each appli-

cant addresses the problems it has defined,

but also how its problems and responses

compare with those of other applicants.

Responses may vary considerably depend-

ing upon the size and location of the com-

munity and the type of project proposed.

(1) NEED - (200 points) -

In analyzing an applicant’s need for a proj-

ect, the division will use statistical informa-

tion provided by the New Mexico depart-

ment of labor and the U.S. bureau of the

census which is uniformly available for all

thirty-three (33) counties.  Since similar

data is not accumulated at the municipal

level, cities and towns will be scored with

the figures for the county in which they are

located.  The three factors which will be

considered are:  the average number of

unemployed persons in the county during

the last calendar year; the percent of unem-

ployment (average) in the county during the

last calendar year; long-term unemploy-

ment (measured by average unemployment

rates in the county for the last five calendar

years).

(a) The data will be calculated

and each applicant assigned a relative score.

(b) The division will consider

assigning a different score in exceptional

cases, where an applicant can conclusively

demonstrate that the first two factors used to

measure economic need are not reflective of

local economic conditions (such as major

recent plant closings) and the situation is

substantiated by the New Mexico depart-

ment of labor. A request for consideration of

local economic data must be submitted with

the CDBG application. The applicant

should identify sources of data and define

methodologies.

(2) APPROPRIATENESS -

(200 points) - Two major factors will be

weighted in this ranking category: the

soundness of the applicant’s economic

development plan and the related project for

which CDBG funding is sought; the

strength of the applicant’s hiring and train-

ing plan for ensuring that local residents,

particularly those of low and moderate

income, will be hired to fill the stated num-

ber of jobs created or retained as a result of

CDBG-funded activities.  These two factors

will be ranked as follows:

(a) Plan and program - (140

points) - Some factors which might con-

tribute to the achievement of an “outstand-

ing” score are:

(i) that the applicant

has developed a complete, well reasoned,

appropriate, and achievable plan for dealing

with its total economic development needs,

taking into consideration all available pub-

lic and private resources and local capacity;

(ii) that the local gov-

erning body has officially adopted the eco-

nomic development plan as a matter of pub-

lic policy;

(iii) that the proposed

project for which CDBG funding is sought

is an integral part of that plan;  (it need not

be the first priority item identified in the

overall plan if other, more appropriate,

resources are available and already being

used to meet higher priority items);

(iv) that the applicant

has made substantial local efforts to deal

with its economic development problems;

(v) that the proposed

CDBG project is realistic and workable, and

the job savings or creation expected to

result from its implementation will occur

within a reasonable time following the date

of grant award;

(vi) that if income is

to be generated by CDBG-funded activities,

and retained locally, a plan for the use of

that money has been developed and submit-

ted with the application; this plan must

include mechanisms established for admin-

istration of the funds, (if a revolving loan
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fund is to be established with program

income, procedures must be outlined cover-

ing local application processing, time

frames, approval, negotiation, pricing,

packaging, servicing, etc.);

(vii) that there has

been active citizen participation in the

development of the economic development

plan and in the selection of the CDBG proj-

ect.

(b) Hiring and training plan -

(60 points) - Since a primary goal of

CDBG-funded economic development

grants is to increase job opportunities for

local residents, particularly persons of low

and moderate income, it is essential that

applicants take every measure to bring

about that result.  Each applicant must

include in its application an employment

and training plan to be used in filling jobs

created or saved as a result of CDBG activ-

ities.  Factors which would most likely con-

tribute to the achievement of a high score

are:

(i) that the applicant’s

employment and training plan provides

clear, complete procedures for outreach,

recruitment, screening, selection, training,

and placement of workers which will ensure

maximum access of local residents, particu-

larly persons of low and moderate income,

to jobs created or saved by the project;

(ii) that attention has

been given to necessary supportive services

for trainees needing them;

(iii) that a complete

training curriculum has been developed and

all training resources identified;

(iv) that responsibili-

ty has been assigned for all phases of the

training program;

(v) that a written

agreement to follow the plan has been

obtained from each firm expected to benefit

directly from the program.

(3) IMPACT - (200 points) - In

weighing the anticipated impact of the

applicant’s proposed CDBG grant activities

on the community’s identified problems, the

following four factors will be considered

and evaluated:

(a) Leverage - (50 points) - In

preparing its proposed project budget, the

applicant is required to identify all sources

of funds to be used and the amounts to be

contributed by each.  To be eligible for con-

sideration, an applicant must provide at

least [two]one private non-CDBG dollars

for each dollar of CDBG funds requested (a

[2:1] 1:1 ratio).  The non-CDBG funds may

come from a variety of private sources, such

as new investment by a firm to be assisted,

bank loans, or local development corpora-

tion loans and debentures.  Applicants will

be ranked against each other.  If, for

instance, community A has the highest

leverage ratio ([$6] $3 of non-CDBG funds

for each $1 of CDBG funds, a 6:1 ratio) and

community B has a [2:1] 1:1 leverage, com-

munity A would receive the maximum score

and community B and all other applicants

would be relatively scored against commu-

nity.

(b) CDBG dollars per job -

(50 points) - The applicant is required to

specify the number of permanent full-time

jobs to be created or retained as a result of

the requested CDBG program. In determin-

ing an applicant’s score in this category, the

total CDBG funds to be used (exclusive of

administrative funds) will be divided by the

total number of full-time jobs expected to

result.  NOTE:  In evaluating an applicant’s

job creation projections, the local govern-

ment division will consider the historical

relationships of sales, space, and machines

to jobs.  It will also look at typical ratios for

the industry of which the firm to be assisted

is a part.  Applicants should be prepared to

justify job creation claims which substan-

tially exceed industry norms or $15,000 per

job created or retained.

(c) Type of jobs - (50 points) -

Although all new or retained jobs provide

some measure of economic benefit to the

community, full-time, skilled or semi-

skilled positions are more desirable for most

workers than part-time jobs or those requir-

ing unskilled labor. One objective of CDBG

economic development activities is to foster

the creation and retention of permanent,

full-time employment with growth potential

for persons of low and moderate income,

which offers those workers an opportunity

for advancement in a firm or industry.

Applicants are required to indicate the per-

centage of jobs to be created or retained

which are full-time or part-time, skilled,

semi skilled, or unskilled.

(d) Overall economic impact

- (50 points) - The applicant must discuss

both the direct and indirect effects the

CDBG program is expected to have on the

community’s economy.  Some of the factors

which will be considered in evaluating

impact are:

(i) the size of the

additional payroll expected to be generated

for the jobs created or retained by the pro-

gram;

(ii) the total number

of jobs to be created or retained;

(iii) whether the firm

to be assisted is a primary industry (produc-

ing goods or services mainly to be sold out-

side the area or state, thereby importing dol-

lars into the community and state);

(iv) whether local

property tax revenues will be significantly

increased as a result of the proposed busi-

ness start-up, expansion, retention, etc.;

(v) the applicant

demonstrating the greatest positive impact

will be scored highest; all other applicants

will be ranked correspondingly;

(vi) when applica-

tions have been scored in all four categories

(leverage, dollars per job, types of jobs, and

overall economic impact), those scores will

be totaled.

(4) BENEFIT TO LOW AND

MODERATE INCOME PERSONS -

(200 points)

(a) This ranking criterion

assesses the extent to which persons of low

and moderate income will directly benefit

from the expenditure of CDBG grant funds.

To determine this score, the number of jobs

to be created or retained and made available

to low and moderate income persons will be

divided by the total number of jobs to be

created or retained as a result of the CDBG

program.

(b) The highest score will

receive up to a maximum of 200 points and

all other applicants will be scored accord-

ingly.

(c) To be eligible for consider-

ation a project must demonstrate that it will

benefit principally persons of low and mod-

erate income.

[2.110.2.26 NMAC - Rp 2 NMAC 110.2.26,

08-30-01; A, 12-14-06; A; XX-XX-07]
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8/T08C150.htm.

Individuals wishing to request a copy of the

current and proposed rule changes and/or

the current and the proposed LIHEAP State

Plan should contact the Income Support

Division, Work and Family Support Bureau,

P O Box 2348, Santa Fe, New Mexico

87504-2348, or by calling 1-800- 648-7167.

The Department proposes to implement

these regulations effective October 1, 2007.

A public hearing to receive testimony on

these proposed regulations will be held

September 5, 2007 at 10:00 AM.  The hear-

ing will be held in the Law Library at Pollon

Plaza, 2009 S. Pacheco St., Santa Fe, NM

57505.  Parking accessible to persons with

physical impairments will be available.

If you are a person with a disability and you

require this information in an alternative

format or require a special accommodation

to participate in any HSD public hearing,

program, or service, please contact the NM

Human Services Department toll free at 1

800 432 6217 or through the Relay New

Mexico system, toll free at 1 800 659 8331.

The Department requests at least ten-day

advance notice to provide requested alterna-

tive formats and special accommodations.

Interested persons may address written or

recorded comments to:  Pamela S. Hyde,

J.D., Secretary Human Services Department

P.O. Box 2348 Santa Fe, New Mexico

87504-2348

Interested parties may also address com-

ments by electronic mail to:

loretta.williams@state.nm.us

These comments must be received no later

than 5:00 P.M., on September 5, 2007.

Written and recorded comments will be

given the same consideration as oral com-

ments made at the public hearing.

Publication of these proposed regulations

approved by:

PAMELA S. HYDE, J.D., SECRETARY

HUMAN SERVICES DEPARTMENT

New Mexico Human Services Register Vol.
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NEW MEXICO HUMAN

SERVICES DEPARTMENT
INCOME SUPPORT DIVISION

NOTICE OF PUBLIC HEARING

The Human Services Department will hold

a public hearing to consider adopting

revised rules in the Cash Assistance

Program.  The hearing will be held at 1:00

pm on August 30, 2007. The hearing will

be held at the Income Support Division con-

ference room, 2009 S. Pacheco St., Santa

Fe, NM.  The conference room is located in

Room 120 on the lower level.

The 48th New Mexico Legislative Session

of 2007 amended part of the NMW Act via

House Bill 342 and House Bill 140; both

signed into law on April 4, 2007.  The U.S.

Department of Health and Human Services

implemented additional revisions to the reg-

ulations for the TANF Program.

The proposed regulations intend to clarify

new procedural guidelines for several areas

of the TANF program to include: expansion

of the eligibility criteria for diversion pay-

ments and diversion payment amounts;

incorporate Education Works Program

objectives into the TANF objectives; re-

define the allowable timeframe for verifica-

tions to determine prospective budgeting;

and detail the work program and Child

Support Enforcement Division sanction

processes.  

The proposed regulation is available on the

Human Services Department website at

http://www.hsd.state.nm.us/isd/ISDRegister

sPlansTax.html. Individuals wishing to tes-

tify or requesting a copy of the proposed

regulation should contact the Income

Support Division, P.O. Box 2348, Pollon

Plaza, Santa Fe,  NM  87505-2348, or by

calling 505-827-7250.

Individuals who do not wish to attend the

hearing may submit written or recorded

comments.  Written or recorded comments

must be received by 5:00 P.M. on the date of

the hearing.  Please send comments to:

Pamela S. Hyde, J.D., Secretary

Human Services Department

P.O. Box 2348  Pollon Plaza 

Santa Fe, NM  87504-2348

You may send comments electronically to:

vida.tapia-sanchez@state.nm.us
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NEW MEXICO HUMAN

SERVICES DEPARTMENT
INCOME SUPPORT DIVISION

NOTICE OF PUBLIC HEARING

The Department proposes to amend lan-

guage in NMAC parts 8.150.120.8,

8.150.500.8, 8.150.500.10 and 8.150.620.9

to make federally required adjustments,

simplify application processes and clarify

policy.  The Department proposed to update

the Department’s web site address in

8.150.620.11 and proposes to add a new

part to Chapter 150 Title 8 at 8.150.620

titled the Gasoline and Home Heating Fund.

In addition to proposed regulations, this

Human Services Register requests public

comments on the annual LIHEAP State

Plan.  Each year, the LIHEAP State Plan is

submitted to the Federal administering

agency, the Department of Health and

Human Services (DHHS).  The LIHEAP

State Plan has been amended to reflect the

administration of the LIHEAP program in

Federal Fiscal Year (FFY) 2008 and to

make required adjustments to the LIHEAP

Federal poverty guidelines (FPG) as

required by federal statute.

The Department proposes to administer the

LIHEAP program in FFY 2008 using the

most recently issued FPG.  The Department

proposes to amend 8.150.102.8 to allow

flexibility in conducting LIHEAP eligibility

interviews.  The Department proposes to

amend 8.150.500 Section 8 and Section 10

to allow the use of current, non-question-

able verified income that is being used to

determine eligibility for other Department

public assistance programs.  The

Department proposes to amend 8.150.620

Section 9 to clarify policy regarding Energy

Cost Points and Section 11 to update the

Department’s web site address.  The

Department proposes to add part 8.150.610

titled the Gasoline and Home Heating Fund

to clarify the use of State General Fund

(GF) for the purposes of the LIHEAP pro-

gram.  This new section clarifies that when

not specified in State Legislation, any GF

for the LIHEAP program will be deter-

mined by the Secretary of the Department.

Part 8.150.610 will also contain definitions

and responsibilities related to the winter

utility company disconnect moratorium.

The changes that are proposed in policy will

be incorporated into the FFY 2008 LIHEAP

State Plan.  The current LIHEAP State Plan

can be viewed on the HSD website at

http://www.hsd.state.nm.us/isd/ISDPlans.ht

ml.  The current and proposed regulations

can be viewed on the internet at

http://www.nmcpr.state.nm.us/nmac/_title0



NEW MEXICO MEDICAL

BOARD

NEW MEXICO MEDICAL BOARD

Notice

The New Mexico Medical Board

will convene a regular Board Meeting on

Thursday, August 16, 2007 at 8:00 a.m. and

Friday, August 17, 2007 at 8:30 a.m. in the

Conference Room, 2055 S. Pacheco,

Building 400, Santa Fe, New Mexico.  A

Public Rule Hearing will be held on

Thursday, August 16, 2007 at 1:00 p.m.

The Board will reconvene after the Hearing

to take action on the proposed rules.  The

Board may enter into Executive Session

during the meeting to discuss licensing or

limited personnel issues.

The purpose of the Rule Hearing

is to consider amending 16.10.2 NMAC

(Physicians: Licensure Requirements),

16.10.3 NMAC (Examinations), 16.10.4

(Continuing Medical Education), 16.10.7

(License Expiration, Renewal, and

Reinstatement), 16.10.8 NMAC (Medical

Ethics), 16.10.9 NMAC (Fees), and

16.10.15 NMAC (Physician Assistants:

Licensure and Practice Requirements).

Changes to Parts 2, 4, 7, 8 and 9

will provide further clarification of back-

ground checks, continuing medical educa-

tion, definitions and fees.  Changes to Part 3

will provide further clarification and expan-

sion of examination requirements.  Changes

to Part 15 will further define the scope of

practice and supervision of physician assis-

tants.

Copies of the proposed rules will

be available on July 16th on request from

the Board office at the address listed above,

by phone (505) 476-7220, or on the Internet

at www.nmmb@state.nm.us.

Persons desiring to present their

views on the proposed amendments may

appear in person at said time and place or

may submit written comments no later than

5:00 p.m., August 10, 2007, to the board

office, 2055 S. Pacheco, Building 400,

Santa Fe, NM, 87505.

If you are an individual with a

disability who is in need of a reader, ampli-

fier, qualified sign language interpreter, or

any other form of auxiliary aid or service in

order to attend or participate in the hearing,

please contact Lynnelle Tipton,

Administrative Assistant at 2055 S.

Pacheco, Building 400, Santa Fe, NM at

least one week prior to the meeting.  Public

documents, including the agenda and min-

utes, can be provided in various accessible

formats.

NEW MEXICO BOARD OF

OSTEOPATHIC MEDICAL

EXAMINERS

Legal Notice

Notice is hereby given that the New Mexico

Board of Osteopathic Medical Examiners

will convene a Rule Hearing to renumber,

amend and to conform to the current

NMAC requirements:

Title 16, Chapter 17, Part 1 G e n e r a l

Provisions

Title 16, Chapter 17, Part 2 Application

for Licensure

Title 16, Chapter 17, Part 3 L i c e n s u r e

Procedure

Title 16, Chapter 17, Part 4 R e n e w a l

Procedure\

Title 16, Chapter 17, Part 5 [Reserved]

Title 16, Chapter 17, Part 6 Revoca t ion

or Refusal of Licensure

Title 16, Chapter 17, Part 7

Reinstatement

Title 16, Chapter 18, Part 1 G e n e r a l

Provisions

Title 16, Chapter 18, Part 2 Application

Procedure Rule

Title 16, Chapter 18, Part 3 Renewal of

Certification Rule

Title 16, Chapter 18, Part 4 Change of

Employment Registration

Title 16, Chapter 18, Part 5 [Reserved]

Title 16, Chapter 18, Part 6 Supervision

of Physician Assistants

Title 16, Chapter 18, Part 7 Prescr ibing

and Distribution of Controlled Substances

Title 16, Chapter 18, Part 8 [Reserved]

Title 16, Chapter 18, Part 9 S t u d e n t

Physician Assistants

This Hearing will be held at the Toney

Anaya Building, 2250 Cerrillos Road,

Regulation and Licensing Conference

Room, Santa Fe, NM, Saturday, August 31,

2007 at 10:00 a.m.

Following the Rule Hearing the New

Mexico Board of Osteopathic Medical

Examiners will convene a regular meeting

on August 31, 2007. beginning with

Executive Session.  The public portion of

the meeting is anticipated to begin about

11:00 a.m.

Copies of the proposed rules will be avail-

able August 15, 2007 on request from the

Board office, P. O. Box 25101, Santa Fe,

New Mexico, 87504-5101, or phone (505)

476-4604.

Anyone wishing to present their views on

the proposed rules may appear in person at

the Hearing, or may send written comments

to the Board office.  Written comments must

be received by August 13, 2007 to allow

time for distribution to the Board and

Committee members.  Individuals planning

on testifying at the hearing must provide 14

copies of their testimony.

Final action on the proposed rules will be

taken during the Board meeting.  Portions

of the committee and Board meeting may be

closed to the public while the Board and

Committee are in Executive Session to dis-

cuss licensing matters.  Copies of the agen-

da will be available 24 hours in advance of

the meeting from the Board office.

Disabled members of the public who wish

to attend the meeting or hearing and are in

need of reasonable accommodations for

their disabilities should contact the Board

Administrator at least one week prior to the

meeting.
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NEW MEXICO BOARD OF

PHARMACY

NEW MEXICO BOARD OF

PHARMACY

REGULAR BOARD MEETING

NOTICE TO THE PUBLIC

The New Mexico Board of Pharmacy will

convene on August 27th & 28th, 2007 at

9:00 a.m. in the Ruidoso Convention

Center, 111 Sierra Blanca Dr. Ruidoso,

New Mexico for the purpose of conducting

a regular Board meeting.

Interested persons may contact Debra

Wilhite, Administrative Secretary, 5200

Oakland Ave., NE, Suite A, Albuquerque,

NM  87113, (505) 222-9830 or fax (505)

222-9845, e-mail

debra.wilhite@state.nm.us to receive

copies of the agenda, which will be avail-

able August 16, 2007.  The Board may go

into executive session at any time to discuss

licensee and/or personnel matters.  Anyone

who needs special accommodations for the

meeting should contact the Board office at

(505) 222-9830 as soon as possible.

The agenda (tentative) will be available

starting August 16, 2007, through the

Board’s website:

www.rld.state.nm.us/pharmacy.

The Board will notice the following for rule

hearings:

16.19.6 NMAC - Pharmacies



The Board will address:

Approval of Applications:

Other Board Matters Including Public Requests:

*Executive Director’s Report:

Case presentations*

Bill Weast: 2007-012 2007-013

2007-021 2007-026

2007-027 2007-057

Ben Kesner: 2007-043 2007-059

2007-060

Published in the Albuquerque Journal and Tribune - July 20, 2007.

NEW MEXICO PUBLIC REGULATION COMMISSION
INSURANCE DIVISION

BEFORE THE NEW MEXICO SUPERINTENDENT OF INSURANCE

IN THE MATTER OF

THE 2007 ANNUAL TITLE

INSURANCE HEARING

NOTICE OF HEARING TO CONSIDER

THE PROMULGATION OF PREMIUM RATES AND PROCEDURAL ORDER

THIS MATTER comes before the New Mexico Superintendent of Insurance

(“Superintendent”) upon the Superintendent’s own motion, pursuant to the statutory man-

date of section 59A-30-8 (A) NMSA 1978, requiring the Superintendent to hold an annual

hearing during November of each calendar year to consider promulgation of premium rates

and any other matters related to the regulation of the business of title insurance deemed nec-

essary by the Superintendent.  The Superintendent, being fully advised in the premises, here-

by issues the following notice and order:

1.     A public hearing shall be held commencing on Friday, November 16, 2007

at 9:30 a.m., and continuing thereafter as necessary in the Public Regulation Commission

Hearing Room, Fourth Floor, P.E.R.A. Building, corner of Paseo de Peralta and Old Santa

Fe Trail, Santa Fe, New Mexico.  The hearing shall be held for the purpose of considering

title insurance rates.  The proceeding shall be a formal administrative hearing within the

meaning of section 59A-4-17 NMSA 1978.  Certain provisions of the Administrative

Procedures Act, specifically sections 12-8-10 through 12-8-13 NMSA 1978 and section 12-

8-15 NMSA 1978 shall apply to the proceeding.

2.     Pursuant to section 59A-30-6 (C) NMSA 1978, title insurance rates shall not

be excessive, inadequate or unfairly discriminatory, and shall contain an allowance permit-

ting a profit which is not unreasonable in relation to the riskiness of the business of title

insurance.

3.     Any person intending to file a rate proposal or otherwise participate as a party

to this proceeding shall file a motion for leave to intervene on or before Friday, August 24,

2007.  Objections to motions for leave to intervene shall be filed on or before Friday,

August 31, 2007.

4.     Techniques of pre-hearing discovery permitted in civil actions in New

Mexico, such as interrogatories, depositions, and requests for production of documents, may

be employed by Staff or any party commencing on or after Friday, September14, 2007.

The time in which to respond to interrogatories and requests for production of documents

shall be shortened to 10 calendar days after service.

5.     Staff of the Insurance Division Title Insurance Bureau (“Staff”) and all other

persons who have been granted leave to intervene (“parties”) who wish to submit independ-

ent written rate proposal(s) and actuarial reports(s) relating to the rate proposals(s) shall file

such proposal(s) and report(s) in this docket on or before Friday, October 19, 2007.

6.     Staff and all parties shall file the following items in this docket on or before

Friday, October 19, 2007:

a)     Notice of Intent to Call Expert Witnesses, which shall include the name,

address, and business association of each expert witness;

b)     Witness List, which shall include addresses and telephone numbers for each

witness named; and

c)     Pre-filed Direct Testimony and copies of related exhibits for each lay witness

and for each expert witness.

7.     All lay witnesses and all

expert witnesses shall file pre-filed direct

testimony, appear at the hearing and submit

to examination under oath.

8.     Staff and all parties shall file

the following items in this docket on or

before Friday, November 2, 2007:

a)     Pre-filed Rebuttal Testimony

and copies of related exhibits; and

b)     Objections to Pre-filed

Direct Testimony and exhibits.

9.     Staff and all parties shall file

Objections to Pre-filed Rebuttal Testimony

and exhibits in this docket on or before

Wednesday, November 7, 2007:

10.     Staff and all parties shall

meet and confer to discuss the narrowing of

issues to be addressed at the hearing, stipu-

lations regarding undisputed material facts

and admissibility of all uncontested docu-

ments, and any other unresolved issues to

be addressed at the hearing.  The parties

shall prepare and file a joint proposed hear-

ing agenda regarding the promulgation of

premium rates and any stipulations reached

by the parties on or before Wednesday,

November 7, 2007.

11.     No discovery requests or

notices of taking deposition shall be served

after Wednesday, November 7, 2007.

12.     A pre-hearing conference

shall be held on Wednesday, November 7,

2007, at 9:30 a.m. at the Public Regulation

Commission Hearing Room, Fourth Floor,

P.E.R.A. Building, Corner of Paseo de

Peralta and Old Santa Fe Trail, New

Mexico.  The Superintendent or his desig-

nated hearing officer shall preside at the

pre-hearing conference.  The purpose of the

pre-hearing conference is to narrow the

issues to be addressed at the hearing, to hear

all pending motions and other outstanding

matters related to the hearing, and to set the

agenda for the hearing.

13.     An original and two copies

of all proposals, reports, comments,

motions, notices and other materials to be

filed shall be submitted in person or by mail

to the Public Regulation Commission’s

Docketing Office, citing the above-refer-

enced docket.  The Docketing Office is

located in Room 406, P.E.R.A. Building,

Corner of Paseo de Peralta and Old Santa Fe

Trail, New Mexico and its mailing address

is P.O. Box 1269, Santa Fe, New Mexico

87504-1269.  An additional copy of all pro-

posals, reports, comments, motions, notices

and other materials filed in this docket shall

be delivered or mailed to Charles G.

Denton, Title Insurance Bureau Chief,

Insurance Division, Room 431, P.E.R.A.

Building, Corner of Paseo de Peralta and

Old Santa Fe Trail, P.O. Box 1269, Santa

Fe, New Mexico 87504-1269.

14.     All submissions shall be

deemed filed as of the date and time

stamped by the Docketing Office.
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15.     Staff shall arrange for distribution and publication of this notice pursuant to

section 59A-4-16 NMSA 1978 and other applicable law.

16.     Any individual with a disability who is in need of a reader, amplifier, qual-

ified sign language interpreter, or any other form of auxiliary aid or service to attend or par-

ticipate in the hearing, should contact Bettie Cordova at (505) 827-4526 no later than

Monday, November 12, 2007. Public documents, including the transcript, agenda or min-

utes, if any, can be provided in various accessible forms.  Please contact Bettie Cordova if

a summary or other type of accessible form is needed.

DONE AND ORDERED this 9th day of June 2007.

/s/

Morris J. Chavez

Superintendent of Insurance

a.m. at the Public Regulation Commission

Hearing Room, Fourth Floor, P.E.R.A.

Building, Corner of Paseo de Peralta and

Old Santa Fe Trail, New Mexico.  The

Superintendent or his designated hearing

officer shall preside at the pre-hearing con-

ference.  The purpose of the pre-hearing

conference is to narrow the issues to be

addressed at the hearing, to hear all pending

motions related to the hearing, and to set the

agenda for the hearing.

8.     Proposals and comments will be

available for public inspection during regu-

lar business hours at the Public Regulation

Commission’s docketing office.  An origi-

nal and two copies of all proposals, reports,

comments, motions, notices and other mate-

rials to be filed shall be submitted in person

or by mail to the docketing office, citing the

above-referenced docket.  The docketing

office is located in Room 406, P.E.R.A.

Building, Corner of Paseo de Peralta and

Old Santa Fe Trail, New Mexico and its

mailing address is P.O. Box 1269, Santa Fe,

New Mexico 87504-1269.  An additional

copy of all proposals, reports, comments,

motions, notices and other materials filed in

this docket shall be delivered or mailed to

Charles G. Denton, Title Insurance Bureau

Chief, Insurance Division, Room 431,

P.E.R.A. Building, Corner of Paseo de

Peralta and Old Santa Fe Trail, P.O. Box

1269, Santa Fe, New Mexico 87504-1269.

9.     All submissions shall be deemed

filed as of the date and time stamped by the

docketing office.

10.     Staff shall arrange for distribution

and publication of this notice pursuant to

section 59A-4-16 NMSA 1978 and other

applicable law.

11.     Any individual with a disability

who is in need of a reader, amplifier, quali-

fied sign language interpreter, or any other

form of auxiliary aid or service to attend or

participate in the hearing, should contact

Bettie Cordova at (505) 827-4526 no later

than November 12, 2007.  Public docu-

ments, including the transcript, agenda or

minutes, if any, can be provided in various

accessible forms.  Please contact Bettie

Cordova if a summary or other type of

accessible form is needed.

12.     Interested persons should contact

the Docketing Office or Staff for confirma-

tion of the hearing date, time and place

since hearings are rescheduled on occasion.

DONE AND ORDERED this 9th day of

June 2007.

/s/

Morris J. Chavez

Superintendent of Insurance
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NEW MEXICO PUBLIC REGULATION COMMISSION
INSURANCE DIVISION

BEFORE THE NEW MEXICO SUPERINTENDENT OF INSURANCE

IN THE MATTER OF

THE 2007 ANNUAL TITLE

INSURANCE HEARING

NOTICE OF HEARING TO ADDRESS MATTERS RELATED TO THE REGULA-

TION OF TITLE INSURANCE OTHER THAN THE PROMULGATION OF PRE-

MIUM RATES AND PROCEDURAL ORDER

THIS MATTER comes before the New Mexico Superintendent of Insurance

(“Superintendent”) upon the Superintendent’s own motion, pursuant to the statutory man-

date of section 59A-30-8 (A) NMSA 1978, requiring the Superintendent to hold an annual

hearing during November of each calendar year to consider promulgation of premium rates

and any other matters related to the regulation of the business of title insurance deemed nec-

essary by the Superintendent.  The Superintendent, being fully advised in the premises, here-

by issues the following notice and order:

1.     A public hearing shall be held on Thursday, November 15, 2007, at 9:30 a.m. and

continuing thereafter as necessary in the Public Regulation Commission Hearing Room,

First Floor, Marian Hall, 224 East Palace Avenue, Santa Fe, New Mexico.   The hearing shall

be held for the purpose of adopting and/or amending regulations and forms, for determining

the Insurance Fraud Fund assessment for title insurers pursuant to section 59A-16C-14

NMSA 1978 and for addressing other matters related to the business of title insurance.  The

proceeding shall be informal within the meaning of section 59A-4-18 NMSA 1978.

2.     Staff of the Insurance Division (“Staff”) and all other persons wishing to submit

proposals relating to adopting and/or amending regulations and forms, determining the

insurance fraud fund assessment for title insurers pursuant to section 59A-16C-14 NMSA

1978 and other matters related to the business of title insurance shall file the following items

in this docket on or before Friday, October 12, 2007:

a)     written proposal(s) and an electronic word document version of each proposal.  The

electronic versions may be filed in the docket on a diskette or e-mailed to

Charles.Denton@state.nm.us.; and

b)     written comments and exhibits in support of their proposal(s).  All written com-

ments shall state and discuss the particular reasons for the proposal and where necessary or

appropriate to effectuate the proposal, shall include specific language to implement the pro-

posal.

3.     All interested persons may testify at the hearing.

4.     Written comments on proposals filed in this docket shall be filed on or before Friday,

October 26, 2007.

5.     All written comments suggesting changes to proposals shall state and discuss the

particular reasons for the suggested changes and, where necessary or appropriate to effectu-

ate the changes being suggested, shall include specific language for incorporation into the

proposal.

6.     The parties shall meet and confer to discuss the narrowing of issues to be addressed

at the hearing and any other unresolved issues to be addressed at the hearing.  The parties

shall prepare and file a joint proposed hearing agenda regarding regulation of title insurance

other than promulgation of premium rates on or before Wednesday, November 7, 2007.

7.     A pre-hearing conference shall be held on Wednesday, November 7, 2007, at 9:30

DOCKET NO. 07-00279-IN



NEW MEXICO PUBLIC REGULATION COMMISSION
INSURANCE DIVISION

STATE OF NEW MEXICO

PUBLIC REGULATION COMMISSION

INSURANCE DIVISION

IN THE MATTER OF ADOPTING

13.9.17 NMAC, MILITARY SALES

PRACTICES                                                  

NOTICE OF HEARING ON PROPOSED RULEMAKING AND PROCEDURAL

ORDER

NOTICE IS HEREBY GIVEN that the New Mexico Superintendent of Insurance

(“Superintendent”) proposes to adopt 13.9.17 NMAC, Military Sales Practices.  The

Superintendent, being fully advised, FINDS and CONCLUDES:

1.     The Superintendent is proposing adoption of the National Association of

Insurance Commissioners’ Military Sales Practices Model Regulation with modifications to

protect military personnel on military bases in New Mexico from abusive life insurance and

annuity sales practices.

2.     Copies of the proposal are available as follows:

a.     by downloading from the Public Regulation Commission’s website,

www.nmprc.state.nm.us, under  Proposed Rules, Insurance:  Docket No. 07-00280-IN -

Adopting 13.9.17 NMAC, Military Sales Practices;

b.     by sending a written request with the docket number, rule names, and rule

numbers to the Public Regulation Commission’s Docketing Office, P.O. Box 1269, Santa

Fe, NM 87504-1269 along with a self-addressed envelope and a check for $5.00 made

payable to the Public Regulation Commission to cover the cost of copying; or

c.     for inspection and copying during regular business hours in the Public

Regulation Commission’s Docketing Office, Room 406, P.E.R.A. Building, corner of Paseo

de Peralta and Old Santa Fe Trail, Santa Fe, NM.

3.     The Superintendent requests written and oral comments from all interested

persons and entities on the proposal. All relevant and timely comments, including data,

views, or arguments, will be considered by the Superintendent.  In reaching his decision, the

Superintendent may take into account information and ideas not contained in the comments,

providing that such information or a writing containing the nature and source of such infor-

mation is placed in the docket file, and provided that the fact of the Superintendent’s reliance

on such information is noted in the order the Superintendent ultimately issues.

IT IS THEREFORE ORDERED that this Notice of Hearing on Proposed Rulemaking and

Procedural Order be issued.

IT IS FURTHER ORDERED that an informal public hearing pursuant to Section 59A-4-

18 NMSA 1978 be held on Wednesday, August 29, 2007 at 9:30 a.m. in the Public

Regulation Commission, Fourth Floor Hearing Room, P.E.R.A. Building, corner of Paseo

de Peralta and Old Santa Fe Trail, Santa Fe, New Mexico for the purpose of receiving oral

public comments including data, views, or arguments on the proposal.  All interested per-

sons wishing to present oral comments may do so at the hearing.  Interested persons should

contact the Insurance Division ahead of time to confirm the hearing date, time, and place

since hearings are occasionally rescheduled.

IT IS FURTHER ORDERED that all interested parties may file written comments on the

proposal on or before Monday, August 20, 2007.  An original and two copies of written

comments must be filed with the Public Regulation Commission’s Docketing Office, Room

406, P.O. Box 1269, Santa Fe, NM 87504-1269.  The docket number must appear on each

submittal.  If possible, please also e-mail a copy of written comments in Microsoft Word for-

mat to michael.batte@state.nm.us.  Comments will be available for public inspection dur-

ing regular business hours in the Docketing Office, Room 406, P.E.R.A. Building, corner of

Paseo de Peralta and Old Santa Fe Trail, Santa Fe, NM.

IT IS FURTHER ORDERED that the Superintendent may require the submission of addi-

tional information, make further inquiries, and modify the dates and procedures if necessary

to provide for a fuller record and a more

efficient proceeding.

IT IS FURTHER ORDERED that

Insurance Division Staff shall cause a copy

of this Notice to be published once in the

New Mexico Register and once in the

Albuquerque Journal.

PLEASE BE ADVISED THAT the New

Mexico Lobbyist Regulation Act, Section 2-

11-1 et seq., NMSA 1978 regulates lobby-

ing activities before state agencies, officers,

boards and commissions in rulemaking and

other policy-making proceedings.  A person

is a lobbyist and must register with the

Secretary of State if the person is paid or

employed to do lobbying or the person rep-

resents an interest group and attempts to

influence a state agency, officer, board or

commission while it is engaged in any for-

mal process to adopt a rule, regulation, stan-

dard or policy of general application.  An

individual who appears for himself or her-

self is not a lobbyist and does not need to

register.  The law provides penalties for vio-

lations of its provisions.  For more informa-

tion and registration forms, contact the

Secretary of State’s Office, State Capitol

Building, Room 420, Santa Fe, NM 87503,

(505) 827-3600.

PLEASE BE ADVISED THAT individu-

als with a disability, who are in need of a

reader, amplifier, qualified sign language

interpreter, or any other form of auxiliary

aid or service to attend or participate in the

hearing, may contact Bettie Cordova at

(505) 827-4526.  Public documents associ-

ated with the hearing can be provided in

various accessible forms for disabled indi-

viduals.  Requests for summaries or other

types of accessible forms should also be

addressed to Ms. Cordova.

DONE, this 10th day of July 2007.

NEW MEXICO PUBLIC REGULA-

TION COMMISSION

INSURANCE DIVISION

MORRIS J. CHAVEZ, Superintendent of

Insurance

New Mexico Register / Volume XVIII, Number 14 / July 31, 2007638

DOCKET NO.  07-00280-IN



NEW MEXICO

REGULATION AND

LICENSING DEPARTMENT
CONSTRUCTION INDUSTRIES

DIVISION

STATE OF NEW MEXICO

CONSTRUCTION INDUSTRIES

DIVISION

of the

Regulation and Licensing Department

NOTICE OF PUBLIC HEARING

Public Hearings will be held to receive

comments on proposed amendments to the

following rules:

*     14.9.5 NMAC - 2006

Mechanical Codes - Medical Gas

Installation and Certification

*     14.5.1 NMAC - Construction

Industries General Provisions 

*     14.5.2 NMAC - Permits

*     14.5.5 NMAC - Fees 

In general, these amendments will facilitate

the adoption of the new 2006 construction,

plumbing and mechanical codes and may

also make technical corrections respecting

grammar, formatting and internal consisten-

cy.

Public Hearings will take place on Friday,

August 31, 2007, from  9:00 a.m.  through

12:00 noon, at the following locations:

* Santa Fe, NM - CID Conference

Room, 2550 Cerrillos Road, 3rd Floor,

Santa Fe

* Albuquerque, NM - Regulation

and Licensing Conference Room, 5200

Oakland Avenue, NE, Albuquerque

* Las Cruces, NM - CID

Conference Room, 505 S. Main, Suite 150,

Las Cruces

* Farmington, NM - Civic Center,

200 W. Arrington, Farmington

* Roswell, NM - City Council

Chambers, 425 North Richardson, Roswell

You are invited to attend and express your

opinion on the adoption of the above-refer-

enced proposed rules.  If you cannot attend

the meeting, you may send your written

comments to the General Construction

Bureau, Construction Industries Division,

2550 Cerrillos Road, P.O. Box 25101, Santa

Fe, New Mexico 87504.  Telephone (505)

476-4700.  FAX (505) 476-4685.  All com-

ments must be received no later than 5:00

p.m., August 31, 2007.

Copies of the draft rules will be available at

the Construction Industries Division Offices

and on the CID web site,

http://www.rld.state.nm.us/CID/index.htm,

beginning July 2, 2007.

If you require special accommodations,

please notify the Division of such needs

no later than August 15, 2007.

mine installation requirements] in flood

zone areas.

[14.12.2.59 NMAC - Rp, 14 NMAC

12.2.52, 9-14-00]

In addition to receiving public comment at

the July 20, 2007 public hearing, the

Manufactured Housing Committee will

receive written comments between the time

period of July 1, 2007 and July 20, 2007.

Written comments should be mailed, or

delivered to, the Manufactured Housing

Division of the Regulation and Licensing

Department, 2550 Cerrillos Road, P.O. Box

25101, Santa Fe, New Mexico, 87505.

Written comments may also be faxed to

(505) 476-4856.

Pursuant to the Americans with Disabilities

Act, participants with special needs should

contact the Manufactured Housing Division

no later than July 18, 2006.

Benito J. Martinez, Jr., MHD Director

Manufactured Housing Division

2550 Cerrillos Road

P.O. Box 25101

Santa Fe, New Mexico 87505

(505) 476-4775
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NEW MEXICO

REGULATION AND

LICENSING DEPARTMENT
MANUFACTURED HOUSING

DIVISION

State Of New Mexico

Regulation and Licensing Department

Manufactured Housing Division

CANCELLATION OF THE

LEGAL NOTICE

NOTIFICATION OF PUBLIC

HEARING

RULEMAKING

Manufactured Housing Committee

The Manufactured Housing Committee has

scheduled a Public Hearing for July 20,

2007.  The purpose of this hearing will be to

receive public comment on a proposed

change to the Manufactured Housing Rules

and Regulations, Section 14.12.2.59 New

Mexico Administrative Code (NMAC).

The specific proposed changes to these sec-

tions are outlined below.

The Hearing will be held at the Regulation

and Licensing Department, located at 2550

Cerrillos Road, Santa Fe, New Mexico

87505, Toney Anaya Building, 2nd Floor,

Hearing Room 1, at 10:00 a.m. The hearing

will be conducted by Hearing Officer

Sondra Frank

The specific proposed rule change reads as

follows:

14.12.2.59: LOCAL PLANNING,

AND ZONING JURISDICTIONS OR

UNITS INSTALLED IN FLOODPLAIN

OR MUDSLIDE AREAS:

B. Every dealer prior to

delivery of a manufactured home sold, shall

have a written statement from [acknowl-

edged by the consumer a document advising

the consumer to check with] the local gov-

erning body in the locality of the site where

the home will be installed that either the

home is not in a flood zone, or a floodplain

use permit that gives the conditions that

must be met to install the home [to deter-

NEW MEXICO

REGULATION AND

LICENSING DEPARTMENT
MANUFACTURED HOUSING

DIVISION

State Of New Mexico

Regulation and Licensing Department

Manufactured Housing Division

LEGAL NOTICE

NOTIFICATION OF PUBLIC

HEARING

RULEMAKING

Manufactured Housing Committee

The Manufactured Housing Committee has

scheduled a Public Hearing for August 28,

2007.  The purpose of this hearing will be to

receive public comment on a proposed

change to the Manufactured Housing Rules

and Regulations, Section 14.12.2.59 New

Mexico Administrative Code (NMAC).

The specific proposed changes to these sec-

tions are outlined below.

The Hearing will be held at the Regulation

and Licensing Department, located at 2550

Cerrillos Road, Santa Fe, New Mexico

87505, Toney Anaya Building, 2nd Floor,

Hearing Room 1, at 9:00 a.m. – 10:30 p.m.

The hearing will be conducted by the

Manufactured Housing Committee.

The specific proposed rule change reads as



follows:

14.12.2.59: LOCAL PLANNING,

AND ZONING JURISDICTIONS OR

UNITS INSTALLED IN FLOODPLAIN

OR MUDSLIDE AREAS:

B. Every dealer prior to

delivery of a manufactured home sold, shall

have a written statement from [acknowl-

edged by the consumer a document advising

the consumer to check with] the local gov-

erning body in the locality of the site where

the home will be installed that either the

home is not in a flood zone, or a floodplain

use permit that gives the conditions that

must be met to install the home [to deter-

mine installation requirements] in flood

zone areas.

[14.12.2.59 NMAC - Rp, 14 NMAC

12.2.52, 9-14-00]

In addition to receiving public comment at

the August 28, 2007 public hearing, the

Manufactured Housing Committee will

receive written comments between the time

period of July 16, 2007 and August 28,

2007. Written comments should be mailed,

or delivered to, the Manufactured Housing

Division of the Regulation and Licensing

Department, 2550 Cerrillos Road, P.O. Box

25101, Santa Fe, New Mexico, 87505.

Written comments may also be faxed to

(505) 476-4856.

Pursuant to the Americans with Disabilities

Act, participants with special needs should

contact the Manufactured Housing Division

no later than August 24, 2007.

Benito J. Martinez, Jr., MHD Director

Manufactured Housing Division

2550 Cerrillos Road

P.O. Box 25101

Santa Fe, New Mexico 87505

(505) 476-4775
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NEW MEXICO CHILDREN,

YOUTH AND FAMILIES

DEPARTMENT

8.14.13 NMAC, Regional Juvenile Services

Grant Fund, filed July 18, 2006 is repealed

and replaced by 8.14.13 NMAC, Juvenile

Continuum Grant Fund, effective July 31,

2007.

other money accruing to the fund as a result

of gift or deposit, shall be awarded pursuant

to the Juvenile Continuum Act, Laws 2007,

Chapter 351.

[8.14.13.6 NMAC - Rp, 8.14.13.6 NMAC,

07/31/2007]

8.14.13.7 DEFINITIONS:

A. “Department” means

the children, youth and families department.

B. “Grant fund” means the

juvenile continuum grant fund, established

pursuant to the Juvenile Continuum Act,

Laws 2007, Chapter 351.

C. “JJAC” means the juve-

nile justice advisory committee, formed and

functioning pursuant to Sections 9-2A-14

through 9-2A-16 NMSA 1978, as amended.

D. “Procurement Code”

means the Procurement Code, Sections 13-

1-21 to 13-1-199 NMSA 1978 , as amended.

E. “Juvenile justice con-

tinuum” means a system of services and

sanctions for juveniles arrested or referred

to juvenile probation and parole or at risk of

such referral and consists of a formal part-

nership among one or more units of local or

tribal governments, the children’s court, the

district attorney, the public defender, local

law enforcement agencies, the public

schools and other entities such as private

nonprofit organizations, the business com-

munity and religious organizations.

F. “At a risk of such refer-

ral” means that the juvenile has demonstrat-

ed specific behaviors that if repeated will

make the juvenile eligible for a referral to

juvenile probation and parole, and these

behaviors have come to the attention of

public agency officials such as the public

school, law enforcement or protective serv-

ices officials. Some examples are truancy or

disruptive behavior in school.

G. “Required partner”

means the officials and public agencies, and

tribal equivalents, whose partnership in the

juvenile justice continuum is statutorily

required.  These are:  a unit of local or trib-

al government, the children’s court, the dis-

trict attorney, the public defender, a local

(municipal, county, tribal) law enforcement

agency, and the public school district.

[8.14.13.7 NMAC - Rp, 8.14.13.7 NMAC,

07/31/2007]

8.14.13.8 ALLOWABLE USES

OF GRANT FUND MONEY: The allow-

able uses for grant fund money are those set

forth in the Juvenile Continuum Act, Laws

2007, Chapter 351. Grant fund money may

be used to provide:

A. Cost effective services

for juveniles who are at risk of referral from

a required partner to the department’s juve-

nile probation and parole.  These are servic-

es that have previously been demonstrated

through research or evaluation to be effec-

tive at preventing or intervening in the tar-

geted behaviors or that lead to the desired

change in targeted behaviors.  Targeted

behaviors are those which prompted the

juvenile’s referral to the service, or that are

effective in diverting the juvenile from

involvement with the juvenile justice sys-

tem.  Applicants may be requested to pro-

vide proof of cost-effectiveness in their

funding proposals.

B. Temporary, nonsecure

alternatives to detention for juveniles who

have been arrested, or who have been

referred to the department’s juvenile proba-

tion and parole offices.   Temporary nonse-

cure alternatives to detention are programs

or services that provide an alternative to

placement in a secure juvenile detention

facility as authorized in the Delinquency

Act.  Examples are a licensed foster home,

a nonsecure shelter facility, or the child’s

place of residence under conditions and

restrictions approved by the court.

[8.14.13.8 NMAC - Rp, 8.14.13.8 NMAC,

07/31/2007]

8.14.13.9 IDENTIFYING PRI-

ORITIES FOR AWARD OF GRANT

FUND MONEY: Each fiscal year that

money is available to be disbursed from the

grant fund, the department in consultation

with JJAC shall determine specific priori-

ties for disbursement of the available

money.  The priorities must be selected

from among the allowable uses specified for

grant fund money.

[8.14.13.9 NMAC - Rp, 8.14.13.9 NMAC,

07/31/2007]

8.14.13.10 P R O C U R E M E N T

CODE TO PROVIDE MECHANISM

FOR AWARD OF GRANT FUND

MONEY:

A. All awards from the

grant fund shall be made pursuant to the

provisions of the Procurement Code and

regulations promulgated thereunder.

B. The department in con-

sultation with JJAC may establish priorities

for expenditure of grant fund money.  Any

priority determinations shall be stated in the

requests for proposals issued by the depart-

ment.

C. The department shall

issue requests for proposals to continuums.

The requests for proposals shall identify the

amount of money available, and the specif-

ic purpose(s) for which the money is avail-

able.  The requests for proposals shall iden-

tify such additional specific criteria as the

department, in consultation with JJAC,
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Adopted Rules

NEW MEXICO CHILDREN,

YOUTH AND FAMILIES

DEPARTMENT

TITLE 8 SOCIAL SERVICES

CHAPTER 14 JUVENILE JUSTICE

PART 13 JUVENILE CON-

TINUUM GRANT FUND

8.14.13.1 ISSUING AGENCY:

New Mexico Children, Youth and Families

Department.

[8.14.13.1 NMAC - Rp, 8.14.13.1 NMAC,

07/31/2007]

8.14.13.2 SCOPE: General pub-

lic, all units of local and tribal government,

and all partners in juvenile justice continu-

ums that may be seeking to provide cost

effective services and certain temporary

nonsecure alternatives to detention for juve-

niles arrested or referred to juvenile proba-

tion and parole or at risk of such referral.

[8.14.13.2 NMAC - Rp, 8.14.13.2 NMAC,

07/31/2007]

8.14.13.3 S T A T U T O R Y

AUTHORITY: Juvenile Continuum Act,

Laws 2007, Chapter 351 and the Children,

Youth and Families Department Act,

Section 9-2A-7(D) NMSA 1978, as amend-

ed.

[8.14.13.3 NMAC - Rp, 8.14.13.3 NMAC,

07/31/2007]

8.14.13.4 D U R A T I O N :

Permanent.

[8.14.13.4 NMAC - Rp, 8.14.13.4 NMAC,

07/31/2007]

8.14.13.5 EFFECTIVE DATE:

July 31, 2007, unless a later date is cited at

the end of a section.

[8.14.13.5 NMAC - Rp, 8.14.13.5 NMAC,

07/31/2007]

8.14.13.6 OBJECTIVE: The

objective of Chapter 14, Part 13 is to estab-

lish the manner in which money appropriat-

ed by the New Mexico state legislature to

the juvenile continuum grant fund, and



finds necessary to effectuate the allowable

uses selected for award of grant fund

money, and that are consistent with the leg-

islative mandate.

(1) Applicants shall be required to

demonstrate that at least forty percent of the

cost of the proposed project will be paid

with local matching funds.  The local

matching funds may consist of money, land,

equipment or in-kind services.

(2) A juvenile justice continuum

shall be established through a memorandum

of understanding (MOU) and a continuum

board.  For tribal governments, the corre-

sponding agencies/entities must be the con-

tinuum members, and there must be a com-

parable memorandum of understanding and

a continuum board.  Applicants shall be

required to submit the MOU establishing

their juvenile justice continuum as a formal

partnership that includes all required part-

ners, and that has a continuum board as its

governing authority.

D. The issuance of

requests for proposals, and the process of

selecting among submitted proposals, shall

be conducted and governed entirely by the

applicable provisions of the Procurement

Code and regulations promulgated thereun-

der.

E. The JJAC shall serve as

the evaluation committee reviewing all sub-

mitted proposals.  The JJAC shall make its

recommendations to the department’s secre-

tary.

F. In the event the depart-

ment in consultation with JJAC determines

that an alternative procurement process is

warranted in a specific circumstance, the

award of grant fund money shall proceed in

compliance with applicable provisions of

the Procurement Code.  Examples of alter-

native procurement processes include, but

are not limited to:  emergency procurements

and sole source procurements.

G. The department’s secre-

tary shall have final approval of awards

from the grant fund.

[8.14.13.10 NMAC - Rp, 8.14.13.10

NMAC, 07/31/2007]

8.14.13.11 GRANT FUND

RECIPIENTS SHALL ENTER INTO

FORMAL CONTRACTS WITH THE

DEPARTMENT: Consistent with the pro-

visions of the Procurement Code and regu-

lations promulgated thereunder, the depart-

ment shall negotiate with successful appli-

cants to formalize the agreed-upon project

as the subject of a contract between the

grantee and the department.  The contract

shall identify with specificity the obliga-

tions of the grant fund recipient, including

funds accountability and audit require-

ments.

[8.14.13.11 NMAC - Rp, 8.14.13.11

NMAC, 07/31/2007]

8.14.13.12 RIGHTS AND

REMEDIES:

A. The rights and remedies

of continuums that submit proposals shall

be those available to them under the

Procurement Code and regulations promul-

gated thereunder.

B. The rights and remedies

of grant fund recipients shall be those avail-

able to them pursuant to their contracts with

the department.

[8.14.13.12 NMAC - Rp, 8.14.13.12

NMAC, 07/31/2007]

HISTORY OF 8.14.13 NMAC:

Pre-NMAC History:  The material in this

part was derived from that previously filed

with the State Records Center:

CYFD ICD Rule 1, Regional Juvenile

Services Grant Fund Regulations, filed 12-

27-94.

History of Repealed Material:

CYFD ICD Rule 1, Regional Juvenile

Services Grant Fund Regulations, filed 12-

27-94 - Repealed effective 6-30-2004.

8.14.13 NMAC Regional Juvenile Services

Grant Fund, filed 07-18-2006 - Repealed

effective 07-31-2007.

the end of a section.

[8.8.7.5 NMAC - N, 07/31/07]

8.8.7.6 OBJECTIVE: The

objective of Chapter 8, Part 7 is to establish

the manner in which the department will

approve programs to provide court-ordered

domestic violence offender treatment, and

will identify approved programs to court

personnel.

[8.8.7.6 NMAC - N, 07/31/07]

8.8.7.7 DEFINITIONS:

A. “Approved DVOT pro-

gram list” means the list compiled by the

department for use by New Mexico courts

in ordering domestic violence offenders to

complete domestic violence offender treat-

ment pursuant to NMSA 1978 Sections 30-

3-15 and 30-3-16 (2007).

B. “Approved DVOT pro-

gram” means a domestic violence offender

treatment program that has been approved

by the department to provide domestic vio-

lence offender treatment pursuant to the

NMSA 1978 Sections 30-3-15 and 30-3-16

(2007).

C. “Conditional approval”

means the approval granted to domestic vio-

lence offender treatment programs to pro-

vide domestic violence offender treatment

from the effective date of the DVOT Act,

July 1, 2007, until the first annual approved

DVOT program list is compiled on or about

January 1, 2008.

D. “Court-ordered domes-

tic violence offender treatment” means

domestic violence offender treatment

ordered by a court pursuant to NMSA 1978

Sections 30-3-15 or 30-3-16 (2007).

E. “Department” means

the children, youth and families department.

F. “Domestic violence

offender” means a person convicted under

NMSA 1978 Section 30-3-15 or 30-3-16

(2007).

G. “Domestic violence

offender treatment” or “DVOT” means

services, approved by the department, that

address and seek to ameliorate domestic

violence perpetration.  Such services may,

but need not, be provided by licensed thera-

pists.

[8.8.7.7 NMAC - N, 07/31/07]

8.8.7.8 C O N D I T I O N A L

APPROVAL OF DVOT PROGRAMS

TO PROVIDE DVOT SERVICES AS OF

JULY 1, 2007, TO BE IN EFFECT

UNTIL FIRST ANNUAL LIST IS COM-

PILED

A. The department shall

compile an initial list of agencies and indi-

vidual providers who have received condi-

tional approval from the department to pro-

vide DVOT programs as of July 1, 2007

through January 1, 2008.
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NEW MEXICO CHILDREN,

YOUTH AND FAMILIES

DEPARTMENT

FAMILY SERVICES DIVISION

TITLE 8 SOCIAL SERVICES

CHAPTER 8 CHILDREN, YOUTH

AND FAMILIES GENERAL PROVI-

SIONS

PART 7 COURT ORDERED

DOMESTIC VIOLENCE OFFENDER

TREATMENT PROGRAMS

8.8.7.1 ISSUING AGENCY:

New Mexico Children, Youth and Families

Department.

[8.8.7.1 NMAC - N, 07/31/07]

8.8.7.2 SCOPE: General pub-

lic, providers of domestic violence offender

treatment programs, persons convicted of

domestic violence, courts, and attorneys.

[8.8.7.2 NMAC - N, 07/31/07]

8.8.7.3 S T A T U T O R Y

AUTHORITY: NMSA 1978 Sections 30-

3-15 and 30-3-16 (2007).

[8.8.7.3 NMAC - N, 07/31/07]

8.8.7.4 D U R A T I O N :

Permanent.

[8.8.7.4 NMAC - N, 07/31/07]

8.8.7.5 EFFECTIVE DATE:

July 31, 2007, unless a later date is cited at



B. Conditional approval is

based upon the provider’s submission of a

formal application to the department,

demonstrating the operation of a function-

ing program that uses evidence-based tech-

niques that effectively serve the target pop-

ulation.  The formal application is separate

from, and in addition to, the provider’s

response to an initial survey distributed by

the department for purposes of identifying

providers and coverage areas.

C. In granting conditional

approval for the initial list, the department

may rely in part upon its knowledge of serv-

ices the provider has supplied prior to July

1, 2007, whether pursuant to contract with

the department, or otherwise.

D. The department shall

distribute the initial list of qualified pro-

grams to New Mexico district tribunals no

later than July 1, 2007.  The department

shall notify courts of any additions or dele-

tions to the initial list during the period that

the initial list is in effect.

[8.8.7.8 NMAC - N, 07/31/07]

8.8.7.9 LIST OF APPROVED

DVOT PROGRAMS TO BE COM-

PILED ANNUALLY

A. The department shall

compile a list of approved DVOT programs

to be distributed to sentencing tribunals on

or about January 1, 2008 and annually

thereafter.

B. DVOT providers that

wish to be included in the approved annual

list must comply with the application and

renewal procedures set forth in this regula-

tion.

[8.8.7.9 NMAC - N, 07/31/07]

8.8.7.10 CRITERIA FOR

APPROVED DVOT PROGRAMS: The

department shall approve DVOT programs

that include the following criteria and fea-

tures:

A. an initial assessment to

determine if the domestic violence offender

will benefit from participation in the pro-

gram and a policy in place for notification

to the court if a determination is made that

an offender will not benefit from the pro-

gram; the program will provide recommen-

dations for alternative offender treatment to

the court pursuant to section 15;

B. a written contract,

which must be signed by the domestic vio-

lence offender, that sets forth:

(1) attendance and participation

requirements;

(2) consequences for failure to

attend or participate in the program;

(3) a confidentiality clause that

prohibits disclosure of information revealed

during treatment sessions, except to the

court as provided in Subsection H below or

as otherwise provided for by law; and

(4) a requirement that a domestic

violence offender not be under the influence

of alcohol or drugs during a treatment ses-

sion;

C. strategies to hold

domestic violence offenders accountable for

their violent behavior;

D. a requirement for group

discussions that the participants be limited

to members of the same gender;

E. a requirement that

offenders under the age of 18 may be

enrolled in intervention groups so long as

they are separate from adult groups;

F. goals that focus on the

cessation of abuse or violence, whether

physical or non-physical, and that is mind-

ful of the safety of the victim, current part-

ner and children;

G. an education compo-

nent for treatment that:

(1) defines physical, emotional,

sexual, economic and verbal abuse and

techniques for stopping those forms of

abuse; and

(2) examines gender roles, social-

ization, the nature of violence, the dynamics

of power and control and the effects of

domestic violence on children;

H. a requirement that the

program provide monthly written reports to

the presiding judge or the domestic violence

offender’s probation or parole officer

regarding:

(1) proof of the domestic violence

offender’s enrollment in the program;

(2) progress reports that address

the domestic violence offender’s atten-

dance, fee payments and compliance with

other program requirements; and

(3) evaluations of progress made

by the domestic violence offender and rec-

ommendations as to whether or not to

require the offender’s further participation

in the program;

I. through June 30, 2008,

approved DVOT programs may provide

either group or individual sessions; the

group program shall consist of at least 52

completed sessions; the individual program

shall consist of at least 26 completed ses-

sions; a completed session must be no less

than ninety minutes and must focus on the

educational components outlined in this

section; individual sessions to address crisis

management or case management issues

will not replace group sessions;

J. beginning July 1, 2008,

a requirement that all approved domestic

violence offender treatment programs must

consist of at least 52 completed group ses-

sions lasting no less than ninety minutes

each; individual sessions to address crisis

management or case management issues

will not replace group sessions; and

K. counseling for couples

shall not be a component of an approved

domestic violence offender treatment pro-

gram.

[8.8.7.10 NMAC - N, 07/31/07]

8.8.7.11 A P P L I C A T I O N

PROCEDURES FOR INCLUSION IN

THE APPROVED DVOT PROGRAM

LIST

A. Application packets for

inclusion in the annual approved DVOT

program list will be available from the

department no later than June 1, 2007.

Providers must submit a completed applica-

tion packet for inclusion in the approved

DVOT program list.

B. The application process

for inclusion in the annual approved DVOT

list shall be separate from, and shall not be

influenced by, any requests for proposals or

contractual awards issued by the depart-

ment.

[8.8.7.11 NMAC - N, 07/31/07]

8.8.7.12 EVALUATION OF

APPLICATIONS FOR INCLUSION IN

THE APPROVED DVOT LIST

A. Applications shall be

evaluated for approval by the department.

B. The evaluation process

may include a component based upon prior

years’ performance, and whether or not con-

cerns from prior years have been satisfacto-

rily addressed and corrected.

C. The evaluation process

may include a component based upon feed-

back from local courts and DVOT program

participants.

D. Geographic coverage
areas.  The department shall seek to identi-

fy providers who can provide approved

DVOT treatment at locations within a rea-

sonable commute for all geographic areas

within the state.  However all approved

DVOT programs must satisfy the minimum

criteria.

E. The evaluation shall not

include any preference based on the

provider’s current or prior contractual

agreements with the department, nor

absence thereof.

[8.8.7.12 NMAC - N, 07/31/07]

8.8.7.13 NOTIFICATION TO

PROGRAMS OF EVALUATION

RESULTS

A. DVOT program appli-

cants shall be notified by the department

whether they have been selected for inclu-

sion on the annual approved DVOT pro-

gram list.  If the provider is not selected, the

notification shall state the reasons for non-

selection.

B. A DVOT program

whose application was not selected for
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inclusion on the annual approved DVOT

program list may re-apply for inclusion

after correcting the deficiencies identified

by the department.  The program must

establish that the reasons for non-selection

have been satisfactorily corrected.

C. The department will

evaluate re-submitted applications as

promptly as possible; however, staffing pri-

ority will be given to the evaluation and

maintenance of programs already identified

on the current approved DVOT provider

list.

[8.8.7.13 NMAC - N, 07/31/07]

8.8.7.14 DISTRIBUTION OF

APPROVED DVOT PROVIDER LIST

A. The department shall

distribute its list of approved DVOT pro-

grams annually on or about January 1, to

sentencing courts, public defenders, district

attorneys, DVOT providers, and other inter-

ested parties.

B. The department shall

promptly update the list to identify newly-

approved providers and providers who have

been removed from the annual list.

C. The approved DVOT

provider list, as updated, shall be available

on the department’s website:

www.cyfd.org.

[8.8.7.14 NMAC - N, 07/31/07]

8.8.7.15 SERVICES PUR-

SUANT TO COURT ORDER:

A. Approved DVOT pro-

grams are to provide domestic violence

offender treatment in accordance with the

terms of the court order applicable to indi-

vidual clients.  Court orders should specify

that the domestic violence offender com-

plete the approved DVOT program.

B. If the approved DVOT

program assesses that alternative treatment

is appropriate for an offender, the program

shall notify the court so that the court order

may be modified.  The recommended alter-

native treatment shall be deemed to consti-

tute the approved DVOT program for that

offender.

C. In the event a program

is de-listed, domestic violence offenders

should be re-directed to complete treatment

with another approved DVOT program.

[8.8.7.15 NMAC - N, 07/31/07]

8.8.7.16 MONITORING OF

APPROVED DVOT PROGRAMS

A. The department shall

conduct ongoing monitoring of approved

DVOT programs.

B. Approved DVOT pro-

grams must allow the department to conduct

site visits during regular business hours, to

determine compliance with approved crite-

ria.

C. The department will

conduct site visits at least annually.

D. Approved providers

will be required to report and verify recom-

mendations for alternative offender treat-

ment.

E. Approved DVOT

providers must maintain data and records as

required by the department.

F. Judges, district attor-

neys, public defenders, other court person-

nel, domestic violence offenders, their attor-

neys and families, will be encouraged to

provide feedback regarding the efficacy of

approved DVOT programs, to the programs

and to the department.

G. The department will

investigate complaints as promptly as possi-

ble.

H. The department may

require approved DVOT providers to take

corrective action in response to the depart-

ment’s ongoing monitoring and evaluation

of feedback and complaints.  Failure to

implement corrective action may result in

de-listing of the DVOT program.

[8.8.7.16 NMAC - N, 07/31/07]

8.8.7.17 DE-LISTING OF

PROGRAMS; APPEAL RIGHTS

A. Programs may be

removed from the approved DVOT

provider list upon a determination by the

department that:

(1) the program is not providing

the services substantially as described in its

approved application for inclusion in the

annual approved DVOT provider list;

(2) the program has requested to

be removed from the list;

(3) failure to update information;

or

(4) failure to implement correc-

tive action required by the department.

B. A program that is

removed from the annual approved DVOT

provider list, not at its own request, may

appeal the removal within 10 calendar days

of receipt of the notice of removal.  An

appeal hearing shall be conducted by an

administrative hearing officer appointed by

the department secretary, within 15 calendar

days of receipt of the notice of removal.

The appeal shall be conducted as provided

by 8.8.4 NMAC.

[8.8.7.17 NMAC - N, 07/31/07]

8.8.7.18 ANNUAL RENEW-

AL: Renewal shall not be automatic from

year to year.  Each approved DVOT pro-

gram must submit an annual application

packet, which may be obtained from the

department.

[8.8.7.18 NMAC - N, 07/31/07]

HISTORY OF 8.8.7 NMAC:

[RESERVED]

NEW MEXICO

ENVIRONMENTAL

IMPROVEMENT BOARD

This is an amendment to 20.2.99 NMAC,

Sections 2, 7, 124, 128, 135, 138, 148, 150,

and 151 effective 9/1/07.

20.2.99.2 SCOPE. Agencies

affected by this part are: federal transporta-

tion agencies (the federal highway adminis-

tration (FHWA) and the federal transit

administration (FTA) of the United States

department of transportation (US DOT)),

and state and local agencies responsible for

transportation planning and air quality man-

agement that are within the geographic

jurisdiction of the environmental improve-

ment board (see also 20.2.99.6 NMAC).

A. The provisions of this

part shall apply in all non-attainment and

maintenance areas for transportation-related

criteria pollutants for which the area is des-

ignated non-attainment or has a mainte-

nance plan.

B. The provisions of this

part apply with respect to emissions of the

following criteria pollutants: ozone, carbon

monoxide, nitrogen dioxide, and particles

with an aerodynamic diameter less than or

equal to a nominal 10 micrometers (PM10)

and particles with an aerodynamic diameter

less than or equal to a nominal 2.5 microm-

eters (PM2.5).

C. The provisions of this

part apply with respect to emissions of the

following precursor pollutants in nonattain-

ment or maintenance areas:

(1) volatile organic compounds

and nitrogen oxides in ozone areas;

(2) nitrogen oxides in nitrogen

dioxide areas; [and]

(3) volatile organic compounds

and/or, nitrogen oxides, in PM10 areas if:

(a) the EPA region 6 administra-

tor or the department has made a finding

(including a finding as part of a SIP or a

submitted implementation plan revision)

that transportation-related emissions of one

or both of these precursor emissions within

the nonattainment area are a significant con-

tributor to the PM10 nonattainment prob-

lem and has so notified the MPO (or the

NMDOT in the absence of an MPO) and US

DOT; or

(b) the applicable SIP (or imple-

mentation plan submission) establishes an

approved (or adequate) budget for such

emissions as part of the reasonable further

progress, attainment or maintenance strate-

gy;

(4) nitrogen oxides in PM2.5

areas, unless both the EPA regional admin-

istrator and the department have made a

finding that transportation-related emis-

sions of nitrogen oxides within the nonat-
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tainment area are not a significant contribu-

tor to the PM2.5 nonattainment problem

and has as notified the MPO (or the

NMDOT in the absence of an MPO) and US

DOT, or the applicable implementation plan

(or implementation plan submission) does

not establish as approved (or adequate)

budget for such emissions as part of the rea-

sonable further progress, attainment or

maintenance strategy; and

(5) VOC, sulfur oxides (SOx)

and/or ammonia (NH3) in PM2.5 areas

either if the EPA regional administrator or

the department has made a finding that

transportation-related emissions of any of

these precursors within the nonattainment

area are a significant contributor to the

PM2.5 nonattinment problem and has so

notified the MPO (or the NMDOT in the

absence of an MPO) and US DOT, or it the

applicable implementation plan (or imple-

mentation plan submission) establishes and

approved (or adequate) budget for such

emissions as part of the reasonable further

progress, attainment or maintenance strate-

gy.

D. The provisions of this

part apply to PM2.5 nonattainment and

maintenance areas with respect to PM2.5

from re-entrained road dust if the EPA

regional administrator or the department

has made finding that re-entrained road dust

emissions within the area are a significant

contributor to the PM2.5 nonattainment

problem and has so notified the MPO (or

the NMDOT in the absence of an MPO) and

US DOT, or if the applicable SIP (or imple-

mentation plan submission) includes re-

entrained road dust in the approved (or ade-

quate ) budget as part of the reasonable fur-

ther progress, attainment or maintenance

strategy.  Re-entrained road dust emissions

are produced by travel and paved and

unpaved roads (including emissions from

anti-skid and deicing material(s)).

E. The provisions of this

part apply to maintenance areas for 20 years

from the date US EPA approves the depart-

ment’s request under Section 107(d) of the

CAA for redesignation to attainment, unless

the applicable implementation plan speci-

fies that the provisions of this part shall

apply for more than 20 years.

[12/14/94; 11/23/98; 20.2.99.2 NMAC - Rn,

20 NMAC 2.99.101 10/31/02; A, 10/15/05;

A, 9/1/07]

20.2.99.7 D E F I N I T I O N S .

Terms used but not defined in this part shall

have the meaning given them by the CAA

titles 23 and 49 U.S.C., US EPA regulations,

US DOT regulations, and 20.2.2 NMAC

(Definitions), in that order of priority.

A. “1-hour ozone

NAAQS” means the 1-hour ozone national

ambient air quality standard codified at 40

CFR 50.9.

B. “8-hour ozone

NAAQS” means the 8-hour ozone national

ambient air quality standard codified at 40

CFR 50.10.

C. “Applicable imple-

mentation plan” is defined in Section

302(q) of the CAA and means the portion

(or portions) of the implementation plan, or

most recent revision thereof, which has

been approved under Section 110 (of the

CAA), promulgated under Section 110(c),

or promulgated or approved pursuant to reg-

ulations promulgated under Section 301(d)

and which implements the relevant require-

ments of the CAA.

D. “CAA” means the

Clean Air Act, as amended, 42 U.S.C. 7401,

et seq.

E. “Cause or contribute

to a new violation” for a project means:

(1) to cause or contribute to a new

violation of a standard in the area substan-

tially affected by the project or over a

region which would otherwise not be in vio-

lation of the standard during the future peri-

od in question, if the project were not

implemented, or

(2) to contribute to a new viola-

tion in a manner that would increase the fre-

quency or severity of a new violation of a

standard in such area.

F. “CFR” means the code

of federal regulations.

G. “Clean data” means

air quality monitoring data determined by

US EPA to meet the e national ambient air

quality standard.

H. “Conformity analy-

ses” means regional or localized “hot-spot”

computer modeling assessment or any other

analyses which serve as the basis for the

conformity determination.

I. “Conformity determi-

nation” means the demonstration of consis-

tency with motor vehicle emissions budgets

for each pollutant and precursor identified

in the applicable SIP.  The conformity deter-

mination is the affirmative written docu-

mentation declaring conformity with the

applicable SIP which is submitted to FHWA

and FTA for approval with EPA consulta-

tion.  An affirmative conformity determina-

tion means conformity to the plans purpose

of eliminating or reducing the severity and

number of violations of the NAAQS and

achieving expeditious attainment of such

standards; and that such activities will not:

(1) cause or contribute to any new

violations of any standard in any area;

(2) increase the frequency or

severity of any existing violation of any

standard in any area; or

(3) delay timely attainment of any

standard or any required interim emission

reductions or other milestones in any area.

J. “Consultation” means

that one party confers with another identi-

fied party, provides or makes available all

relevant information to that party, and, prior

to taking any action, considers the views of

that party and (except with respect to those

actions for which only notification is

required) responds to written comments in a

timely, substantive written manner prior to

any final decision on such action.  Such

views and written response shall be made

part of the record of any decision or action.

Specific procedures and processes are

described in 20.2.99.116 through

20.2.99.124 NMAC.

K. “Control strategy

implementation plan revision” is the

implementation plan which contains specif-

ic strategies for controlling the emissions of

and reducing ambient levels of pollutants in

order to satisfy CAA requirements for

demonstrations of reasonable further

progress and attainment (including imple-

mentation plan revisions submitted to satis-

fy CAA Sections 172(c), 182(b)(1),

182(c)(2)(A), 182(c)(2)(B), 187(a)(7),

189(a)(1)(B), 189(b)(1)(A) and 189(d); and

Sections 192(a) and 192(b), for nitrogen

dioxide; and any other applicable CAA pro-

visions requiring a demonstration of reason-

able further progress or attainment).

L. “Department” means

the New Mexico environment department.

M. “Design concept”

means the type of facility identified by the

project, e.g., freeway, expressway, arterial

highway, grade separated highway, reserved

right-of-way rail transit, mixed traffic rail

transit, exclusive busway, etc.

N. “Design scope” means

the design aspects of a facility which will

affect the proposed facility’s impact on

regional emissions, usually as they relate to

vehicle or person carrying capacity and con-

trol, e.g., number of lanes or tracks to be

constructed or added, length of project, sig-

nalization, access control including approx-

imate number and location of interchanges,

preferential treatment for high-occupancy

vehicles, etc.

O. “Donut areas” are

geographic areas outside a metropolitan

planning area boundary, but inside the

boundary of a nonattainment or mainte-

nance area that contains any part of a met-

ropolitan area(s).  These areas are not iso-

lated rural nonattainment and maintenance

areas.

P. “FHWA” means the

federal highway administration of US DOT.

Q. “ F H W A / F T A

project”, for the purpose of this part, is any

highway or transit project which is pro-

posed to receive funding assistance and

approval through the federal-aid highway

program or the federal mass transit pro-
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gram, or requires federal highway adminis-

tration (FHWA) or federal transit adminis-

tration (FTA) approval for some aspect of

the project, such as connection to an inter-

state highway or deviation from applicable

design standards on the interstate system.

R. “Forecast period”

with respect to a transportation plan is the

period covered by the transportation plan

pursuant to 23 CFR part 450.

S. “FTA” means the fed-

eral transit administration of US DOT.

T. “Highway project” is

an undertaking to implement or modify a

highway facility or highway-related pro-

gram.  Such an undertaking consists of all

required phases necessary for implementa-

tion.  For analytical purposes, it shall be

defined sufficiently to:

(1) connect logical termini and be

of sufficient length to address environmen-

tal matters on a broad scope;

(2) have independent utility or

significance, i.e., be usable and be a reason-

able expenditure even if no additional trans-

portation improvements in the area are

made; and

(3) not restrict consideration of

alternatives for other reasonably foresee-

able transportation improvements.

U. “Horizon year” is a

year for which the transportation plan

describes the envisioned transportation sys-

tem in accordance with 20.2.99.125

NMAC.

V. “Hot-spot analysis” is

an estimation of likely future localized CO

[and] PM10, and/or PM2.5 pollutant con-

centrations and a comparison of those con-

centrations to the national ambient air qual-

ity standards.  Hot-spot analysis assesses

impacts on a scale smaller than the entire

nonattainment or maintenance area, includ-

ing, for example, congested roadway inter-

sections and highways or transit terminals,

and uses an air quality dispersion model to

determine the effects of emissions on air

quality.

W. “Increase the frequen-

cy or severity” means to cause a location or

region to exceed a standard more often or to

cause a violation at a greater concentration

than previously existed and/or would other-

wise exist during the future period in ques-

tion, if the project were not implemented.

X. “Isolated rural nonat-

tainment and maintenance areas” are

areas that do not contain or are not part of

any metropolitan planning area as designat-

ed under the transportation planning regula-

tions.  Isolated rural areas do not have fed-

erally required metropolitan transportation

plans or TIPs and do not have projects that

are part of the emissions in such areas are

instead included in statewide transportation

improvement programs.  These are not

donut areas.

Y. “Lapse” means that the

conformity determination for a transporta-

tion plan or TIP has expired, and thus there

is no currently conforming transportation

plan and TIP.

Z. “Limited maintenance

plan” is a maintenance plan that EPA has

determined meets EPA’s limited mainte-

nance plan policy criteria for a given

NAAQS and pollutant.  To qualify for a lim-

ited maintenance plan, for example, an area

must have a design value that is significant-

ly below a given NAAQS, and it must be

reasonable to expect that a NAAQS viola-

tion will not result from any level of future

motor vehicle emissions growth.

AA. “Maintenance area”

means any geographic region of the United

States previously designated nonattainment

pursuant to the CAA Amendments of 1990

and subsequently redesignated to attain-

ment subject to the requirement to develop

a maintenance plan under Section 175A of

the CAA, as amended.

AB. “Maintenance plan”

means an implementation plan under

Section 175A of the CAA, as amended.

AC. “Metropolitan plan-

ning organization (MPO)” is that organi-

zation designated as being responsible,

together with the state, for conducting the

continuing, cooperative, and comprehen-

sive planning process under 23 U.S.C. 134

and 49 U.S.C. 5303.  It is the forum for

cooperative transportation decision-mak-

ing.  In the absence of an MPO, the

NMDOT shall be responsible for the trans-

portation planning processes assigned to

MPOs under this part

AD. “Milestone” has the

meaning given in CAA Sections 182(g)(1)

and 189(c) for serious and above ozone

nonattainment areas and PM10 nonattain-

ment areas, respectively.  For all other

nonattainment areas, a milestone consists of

an emissions level and the date on which

that level is to be achieved as required by

the applicable CAA provision for reason-

able further progress towards attainment.

AE. “Motor vehicle emis-

sions budget” is that portion of the total

allowable emissions defined in the submit-

ted or approved control strategy implemen-

tation plan revision or maintenance plan for

a certain date for the purpose of meeting

reasonable further progress milestones or

demonstrating attainment or maintenance of

the NAAQS, for any criteria pollutant or its

precursors, allocated by the SIP to highway

and transit vehicle use and emissions.

AF. “National ambient air

quality standards (NAAQS)” are those

standards established pursuant to Section

109 of the CAA.

AG. “NEPA” means the

National Environmental Policy Act of 1969,

as amended, 42 U.S.C. 4321, et seq.

AH. “NEPA process com-

pletion”, for the purposes of this part, with

respect to FHWA or FTA, means the point at

which there is a specific action to make a

determination that a project is categorically

excluded, to make a finding of no signifi-

cant impact, or to issue a record of decision

on a final environmental impact statement

under NEPA.

AI. “NMDOT” means the

New Mexico department of transportation

or its successor agency or authority, as rep-

resented by the department secretary or his

or her designee.

AJ. “Nonattainment area”

means any geographic region of the United

States which has been designated as nonat-

tainment under Section 107 of the CAA for

any pollutant for which a national ambient

air quality standard exists.

AK. “Project” means a

highway project or transit project.

AL. “Protective finding”

means a determination by US EPA that a

submitted control strategy implementation

plan revision contains adopted control

measures or written commitments to adopt

enforceable control measures that fully sat-

isfy the emissions reductions requirements

relevant to the statutory provision for which

the implementation plan revision was sub-

mitted, such as reasonable further progress

or attainment.

AM. “Recipient of funds

designated under title 23 U.S.C. or the

federal transit laws” means any agency at

any level of state, county, city, or regional

government that routinely receives title 23

U.S.C. or federal transit law funds to con-

struct FHWA/FTA projects, operate

FHWA/FTA projects or equipment, pur-

chase equipment, or undertake other servic-

es or operations via contracts or agree-

ments.  This definition does not include pri-

vate landowners or developers, or contrac-

tors or entities that are only paid for servic-

es or products created by their own employ-

ees.

AN. “Regionally signifi-

cant project” means a transportation proj-

ect (other than an exempt project) that is on

a facility which serves regional transporta-

tion needs (such as access to and from the

area outside of the region, major activity

centers in the region, major planned devel-

opments such as new retail malls, sports

complexes, etc., or transportation terminals,

as well as most terminals themselves) and

would normally be included in the modeling

of a metropolitan area’s transportation net-

work, including at a minimum:

(1) all principal arterial highways;

and

(2) all fixed guideway transit

facilities that offer an alternative to regional

highway travel.

AO. “Safety margin”
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means the amount by which the total pro-

jected emissions from all sources of a given

pollutant are less than the total emissions

that would satisfy the applicable require-

ment for reasonable further progress, attain-

ment, or maintenance.

AP. “Standard” means a

national ambient air quality standard.

AQ. “State implementation

plan (SIP)” means an applicable imple-

mentation plan and the applicable portion

(or portions) of the New Mexico state

implementation plan, or most recent revi-

sion thereof, which has been approved

under Section 110, or promulgated under

Section 110(c), or promulgated or approved

pursuant to regulations promulgated under

Section 301(d) of the CAA and which

implements the relevant requirements of the

CAA (see the definition for “applicable

implementation plan”).

AR. “Title 23 U.S.C.”

means title 23 of the United States Code.

AS. “Transit” is mass

transportation by bus, rail, or other con-

veyance which provides general or special

service to the public on a regular and con-

tinuing basis.  It does not include school

buses or charter or sightseeing services.

AT. “Transit project” is

an undertaking to implement or modify a

transit facility or transit-related program;

purchase transit vehicles or equipment; or

provide financial assistance for transit oper-

ations.  It does not include actions that are

solely within the jurisdiction of local transit

agencies, such as changes in routes, sched-

ules, or fares.  It may consist of several

phases.  For analytical purposes, it shall be

defined inclusively enough to:

(1) connect logical termini and be

of sufficient length to address environmen-

tal matters on a broad scope;

(2) have independent utility or

independent significance, i.e., be a reason-

able expenditure even if no additional trans-

portation improvements in the area are

made; and

(3) not restrict consideration of

alternatives for other reasonably foresee-

able transportation improvements.

AU. “Transportation con-

trol measure (TCM)” is any measure that

is specifically identified and committed to

in the SIP that is either one of the types list-

ed in Section 108 of the CAA, or any other

measure for the purpose of reducing emis-

sions or concentrations of air pollutants

from transportation sources by reducing

vehicle use or changing traffic flow or con-

gestion conditions.  Notwithstanding the

above, vehicle technology-based, fuel-

based, and maintenance-based measures

which control the emissions from vehicles

under fixed traffic conditions are not TCMs

for the purposes of this part.

AV. “ Tr a n s p o r t a t i o n

improvement program (TIP)” means a

staged, multi-year, intermodal program of

transportation projects covering a metropol-

itan planning area which is consistent with

the metropolitan transportation plan, and

developed pursuant to 23 CFR part 450.

AW. “ Tr a n s p o r t a t i o n

plan” means the official intermodal metro-

politan transportation plan that is developed

through the metropolitan planning process

for the metropolitan planning area, devel-

oped pursuant to 23 CFR part 450.

AX. “Transportation proj-

ect” is a highway project or a transit project.

AY. “US EPA” means the

United States environmental protection

agency

AZ. “US DOT” means the

United States department of transportation.

BA. “Written commit-

ment” for the purposes of this part means a

written commitment that includes a descrip-

tion of the action to be taken; a schedule for

the completion of the action; a demonstra-

tion that funding necessary to implement

the action has been authorized by the appro-

priating or authorizing body; and an

acknowledgment that the commitment is an

enforceable obligation under the applicable

implementation plan.

[12/14/94; 11/23/98; 20.2.99.7 NMAC - Rn,

20 NMAC 2.99.107 10/31/02; A, 10/15/05;

A, 9/1/07]

20.2.99.124 PUBLIC CONSUL-

TATION PROCEDURES:

A. Affected agencies mak-

ing conformity determinations on trans-

portation plans, programs, and projects

shall establish a proactive public involve-

ment process which provides opportunity

for public review and comment by, at a min-

imum providing reasonable public access to

technical and policy information considered

by the agency at the beginning of the public

comment period, and prior to taking formal

action on a conformity determination for all

transportation plans and TIPs, and projects,

consistent with the requirements of 23 CFR

part 450, including sections 450.316 (b)(1),

450.322(c), and 450.324(c) as in effect on

the date of adoption of this Part.  Any

charges imposed for public inspection and

copying should be consistent with the fee

schedule contained in 49 CFR [7.95] 7.43.

In addition, any such agency must specifi-

cally address in writing all public comments

which allege that known plans for a region-

ally significant project which is not receiv-

ing FHWA or FTA funding or approval have

not been properly reflected in the emissions

analysis supporting a proposed conformity

finding for a transportation plan or TIP.

Any such agency shall also provide oppor-

tunity for public involvement in conformity

determinations for projects to the extent

otherwise required by law (e.g. NEPA).

B. The opportunity for

public involvement provided under this sec-

tion (20.2.99.124 NMAC) shall include

access to information, emissions data,

analyses, models and modeling assumptions

used to perform a conformity determina-

tion, and the obligation of any such agency

to consider and respond in writing to signif-

icant comments.

C. No transportation plan,

TIP, or project may be found to conform

unless the determination of conformity has

been subject to a public involvement

process in accordance with this section,

without regard to whether the US DOT has

certified any process under 23 CFR part

450.

[12/14/94; 11/23/98; 09/08/99; 20.2.99.124

NMAC - Rn, 20 NMAC 2.99.124 10/31/02;

A, 9/1/07]

20.2.99.128 CRITERIA AND

PROCEDURES FOR DETERMINING

CONFORMITY OF TRANSPORTA-

TION PLANS, PROGRAMS, AND

PROJECTS - GENERAL.

A. In order for each trans-

portation plan, program, and FHWA/FTA

project to be found to conform the MPO and

US DOT must demonstrate that the applica-

ble criteria and procedures in this part are

satisfied and the MPO and US DOT must

comply with all applicable conformity

requirements of implementation plans and

of court orders for the area which pertain

specifically to conformity.  The criteria for

making conformity determinations differ

based on the action under review (trans-

portation plans, TIPs, and FHWA/FTA proj-

ects or state projects), the relevant pollu-

tant(s), and the status of the implementation

plan.

B. The following table

(Table 1) indicates the criteria and proce-

dures in 20.2.99.129 NMAC through

20.2.99.138 NMAC which apply for trans-

portation plans, TIPs, and FHWA/FTA proj-

ects.  Subsections C through I of this section

(20.2.99.128 NMAC) explain when the

budget, interim emission, and hot spot tests

are required for each pollutant and NAAQS.

Subsection J of this section (20.2.99.128

NMAC) addresses conformity requirements

for areas with approved or adequate limited

maintenance plans.  Subsection K of this

section (20.2.99.128 NMAC) addresses

nonattainment maintenance areas which

EPA has determined have insignificant

motor vehicle emissions.  Subsection L of

this section (20.2.99.128 NMAC) addresses

isolated rural nonattainment and mainte-

nance areas.  Table 1 follows. Table 1.

Conformity Criteria.

(1) All actions at all times
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(a) 20.2.99.129 NMAC.  Latest

planning assumptions

(b) 20.2.99.130 NMAC.  Latest

emissions model

(c) 20.2.99.131 NMAC.

Consultation

(2) Transportation Plan

(a) Subsection B of 20.2.99.132

NMAC.  TCMs

(b) 20.2.99.137 NMAC and/or

20.2.99.138 NMAC.  Emissions budget

and/or interim emissions 

(3) TIP

(a) Subsection C of 20.2.99.132

NMAC.  TCMs

(b) 20.2.99.137 NMAC and/or

20.2.99.138 NMAC.  Emissions budget and

/or interim emissions 

(4) Project (From a conforming

plan and TIP)

(a) 20.2.99.133 NMAC.

Currently conforming plan and TIP

(b) 20.2.99.134 NMAC.  Project

from a conforming plan and TIP

(c) 20.2.99.135 NMAC.  CO

[and] PM10, and PM2.5 hot spots

(d) 20.2.99.136 NMAC.  PM10

and PM2.5 control measures

(5) Project (Not from a conform-

ing plan and TIP)

(a) Subsection D of 20.2.99.132

NMAC.  TCMs

(b) 20.2.99.133 NMAC.

Currently conforming plan and TIP

(c) 20.2.99.135 NMAC.  CO

[and] PM10, and PM2.5 hot spots

(d) 20.2.99.136 NMAC.  PM10

and PM2.5 control measures

(e) 20.2.99.137 NMAC and/or

20.2.99.138 NMAC.  Emissions budget

and/or interim emissions.

C. 1-hour ozone nonattain-

ment and maintenance areas.  This

Subsection (Subsection C of Section

20.2.99.128 NMAC) applies when an area

is nonattainment or maintenance for the 1-

hour ozone NAAQS (i.e., until the effective

date of any revocation of the 1-hour ozone

NAAQS for an area). In addition to the cri-

teria listed in Table 1 in Subsection B of this

section (20.2.99.128 NMAC) that are

required to be satisfied at all times, in such

ozone nonattainment and maintenance areas

conformity determinations must include a

demonstration that the budget and/or inter-

im emission  tests are satisfied as described

in the following.

(1) In all 1-hour ozone nonattain-

ment and maintenance areas the budget test

must be satisfied as required by 20.2.99.137

NMAC for conformity determinations

made on or after:

(a) the effective data EPA’s find-

ing that a motor vehicle emissions budget in

a submitted control strategy implementation

plan revision or maintenance  plan for the 1-

hour ozone NAAQS is adequate for trans-

portation conformity purposes;

(b) the publication data of EPA’s

approval of such a budget in the federal reg-

ister; or

(c) the effective state of EPA’s

approval of such a budget in the federal reg-

ister, if such approval is completed through

direct final rulemaking.

(2) In ozone nonattainment areas

that are required to submit a control strate-

gy implementation plan revision for the 1-

hour ozone NAAQS (usually moderate and

above areas), the interim emissions tests

must be satisfied as required by 20.2.99.138

NMAC for conformity determinations

made when there is no approved motor

vehicle emissions budget form an applica-

ble implementation plan for the 1-hour

ozone NAAQS and no adequate motor vehi-

cle emissions budget form a submitted con-

trol strategy implementation plan revision

or maintenance plan for the 1-hour ozone

NAAQS.

(3) An ozone nonattainment area

must satisfy the interim emissions  test for

NOx, as required by 20.2.99.138 NMAC, if

the implementation plan or plan submission

that is applicable for the purposes of con-

formity determinations is a fifteen percent

(15%) plan or phase I attainment demon-

stration that does not include a motor vehi-

cle emissions budget for NOx.  The imple-

mentation plan for the 1-hour ozone

NAAQS will be considered to establish a

motor vehicle emissions budget for NOx if

the implementation plan or plan submission

contains an explicit NOx motor vehicle

emissions budget that is intended to act as a

ceiling on future NOx emissions, and the

NOx motor vehicle emissions budget is a

net reduction from NOx emissions levels in

1990.

(4) Ozone nonattainment areas

that have not submitted a maintenance plan

and that are not required to submit a control

strategy implementation plan revision for

the 1-hour NAAQS (usually marginal and

below areas) must satisfy one of the follow-

ing requirements:

(a) the interim emissions tests

required by 20.2.99.138 NMAC; or

(b) the department shall submit to

US EPA an implementation plan revision

for the 1-hour ozone NAAQS that contains

motor vehicle emissions budget(s) and a

reasonable further progress or an attainment

demonstration, and the budget test required

by 20.2.99.137 NMAC must be satisfied

using the adequate or approved  motor vehi-

cle emissions budget(s) (as described in

Paragraph (1) of Subsection C of

20.2.99.128 NMAC).

(5) Notwithstanding Paragraphs

(1) and (2) of Subsection C of 20.2.99.128

NMAC, moderate and above ozone nonat-

tainment areas with three years of clean data

for the 1-hour ozone NAAQS that have not

submitted a maintenance plan and that US

EPA has determined are not subject to the

Clean Air Act reasonable further progress

and attainment demonstration requirements

for the 1-hour NAAQS must satisfy one of

the following requirements:

(a) the interim emissions tests as

required by 20.2.99.138 NMAC;

(b) the budget test as required by

20.2.99.137 NMAC, using the adequate or

approved  motor vehicle emissions budgets

in the submitted or applicable control strat-

egy implementation plan for the 1-hour

ozone NAAQS (subject to the timing

requirements of Paragraph (1) of

Subsection C of 20.2.99.128 NMAC); or

(c) the budget test as required by

20.2.99.137 NMAC, using the motor vehi-

cle emissions of ozone precursors in the

most recent year of clean data as motor

vehicle emissions budgets, if such budgets

are established by the US EPA rulemaking

that determines that the area has clean data.

D. 8-hour ozone NAAQS

nonattainment and maintenance areas with-

out motor vehicle emissions budgets for the

1-hour ozone NAAQS for any portion of the

8-hour nonattainment area.  This Subsection

(Subsection D of Section 20.2.99.128

NMAC) applies to areas that were never

designated nonattainment for the 1-hour

ozone NAAQS but that never submitted a

control strategy SIP or maintenance plan

with approved or adequate motor vehicle

emissions budgets.  This Subsection

(Subsection D of Section 20.2.99.128

NMAC) applies one (1) year after the effec-

tive date of EPA’s nonattainment designa-

tion for the 8-hour ozone NAAQS for an

area, according to Subsection D of

20.2.99.109 NMAC.  In the addition to the

criteria listed in Table 1 in Subsection B of

20.2.99.128 NMAC that are required to be

satisfied at all times, in such 8-hour ozone

nonattainment and maintenance areas con-

formity determinations much include a

demonstration that the budget and/or inter-

im emissions tests are satisfied as described

in the following.

(1) In such 8-hour ozone nonat-

tainment and maintenance areas the budget

test much be satisfied as required by Section

20.2.99.137 NMAC for conformity deter-

minations made on or after;

(a) the effective date of EPA’s

finding that a motor vehicle emissions

budget in a submitted control strategy

implementation plan revision or mainte-

nance plan for the 8-hour ozone NAAQS is

adequate for transportation conformity pur-

poses;

(b) the publication date of EPA’s

approval of such a budget in the federal reg-

ister; or

(c) the effective date of EPA’s

approval of such a budget in the federal reg-

ister, if such approval is completed through
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direct final rulemaking.

(2) In ozone nonattainment areas

that are required to submit a control strate-

gy implementation plan revision for the 8-

hour ozone NAAQS (usually moderate and

above and certain Clean Air Act, part D sub-

part 1 areas), the interim emissions tests

must by satisfied as required by Section

20.2.99.138 NMAC for conformity deter-

minations made when there is no approved

motor vehicle emissions budget from an

applicable implementation plan for 8-hour

ozone NAAQS and no adequate motor vehi-

cle emissions budget from a submitted con-

trol strategy implementation plan revision

or maintenance plan for the 8-hour

NAAQS.

(3) Such an 8-hour ozone nonat-

tainment area must satisfy the interim emis-

sions test for NOx, as required by Section

20.2.99.138 NMAC, if the implementation

plan or plan submission that is applicable

for the purposes of conformity determina-

tion is a fifteen percent (15%) plan or other

control strategy SIP that addresses reason-

able further progress that does not include a

motor vehicle emissions budget for NOx.

The implementation plan for the 8-hour

ozone NAAQS will be considered to estab-

lish a motor vehicle emissions budget for

NOx if the implementation plan or plan sub-

mission contains an explicit NOx motor

vehicle emissions budget that is intended to

act as a ceiling on future NOx emissions,

and the NOx motor vehicle emissions budg-

et is a net reduction from NOx emissions

levels in 2002.

(4) Ozone nonattainment areas

that have not submitted a maintenance plan

and that are not required to submit a control

strategy implementation plan revision for

the 8-hour ozone NAAQS (usually margin-

al and certain Clean Air Act, part D, subpart

1 areas) must satisfy one of the following

requirements:

(a) the interim emissions tests

required by Section 20.2.99.138 NMAC; or

(b) the department shall submit to

EPA an implementation plan revision for

the 8-hour ozone NAAQS that contains

motor vehicle emissions budget(s) and a

reasonable further progress or attainment

demonstration, and the budget test required

by Section 20.2.99.137 NMAC must be sat-

isfied using the adequate or approved motor

vehicle emissions budget(s) (as described in

Paragraph (1) of Subsection D of

20.2.99.128 NMAC).

(5) Notwithstanding Paragraphs

(1) and (2) of Subsection D of 20.2.99.128

NMAC, ozone nonattainment areas with

three (3) years of clean data for the 8-hour

ozone NAAQS that have not submitted

maintenance plan and that EPA has deter-

mined are not subject to the Clean Air Act

reasonable further progress and attainment

demonstration requirements for the 9-hour

ozone NAAQS must satisfy one of the fol-

lowing requirements:

(a) the interim emissions tests as

required by Section 20.2.99.138 NMAC;

(b) the budget test as required by

Section 20.2.99.137 NMAC, using the ade-

quate or approved motor vehicle emissions

budgets in the submitted or applicable con-

trol strategy implementation plan for the 8-

hour ozone NAAQS (subject to the timing

requirements of Paragraph (1) of

Subsection D of 20.2.99.128 NMAC; or

(c) the budget test as required by

Section 20.2.137 NMAC, using the motor

vehicle emissions of ozone precursors in the

most recent year of clean data as motor

vehicle emissions budgets, if such budgets

are established by the EPA rulemaking that

determines that the area has clean data for

the 8-hour ozone NAAQS.

E. 8-hour ozone NAAQS

nonattainment and maintenance areas with

motor vehicle emissions budgets for the 1-

hour ozone NAAQS that cover all or a por-

tion of the 8-hour nonattainment area.  This

provision applies one (1) year after the

effective date of EPA’s nonattainment des-

ignation for the 8-hour ozone NAAQS for

an area, according to Subsection D of

Section 2.20.99.109 NMAC.  In addition to

the criteria listing in Table 1 in Subsection B

of this section (2.20.2.128 NMAC) that are

required to be satisfied at all times, in such

8-hour ozone nonattainment and mainte-

nance areas conformity determinations

must include a demonstration that the budg-

et and/or interim emissions tests are satis-

fied as described in the following.

(1) In such 8-hour ozone nonat-

tainment and maintenance areas the budget

test must be satisfied as required by Section

20.2.99.137 NMAC for conformity deter-

minations made on or after:

(a) the effective date of EPA’s

finding that a motor vehicle emissions

budget in a submitted control strategy

implementation plan revision or mainte-

nance plan for the 8-hour ozone NAAQS is

adequate for transportation conformity pur-

poses;

(b) the publication date of EPA’s

approval of such a budget in the federal reg-

ister; or

(c) the effective date of EPA’s

approval of such a budget in the federal reg-

ister, is such approval is completed through

direct final rulemaking.

(2) Prior to Paragraph (1) or

Subsection E of this section (20.2.99.128

NMAC) applying, the following test(s)

must be satisfied, subject to the exception in

Subparagraph (e) of Paragraph (2) of

Subsection E of this section (20.2.99.128

NMAC).

(a) If the 8-hour ozone nonattain-

ment area covers the same geographic area

as the 1-hour ozone nonattainment or main-

tenance area(s) , the budget test as required

by Section 20.2.99.137 NMAC using the

approved or adequate motor vehicle emis-

sions budgets in the 1-hour ozone applica-

ble implementation plan or implementation

plan submission.

(b) If the 8-hour ozone nonattain-

ment area covers a smaller geographic area

within the 1-hour ozone nonattainment or

maintenance area(s), the budget test as

required by Section 20.2.99.137 NMAC for

either the 8-hour nonattainment area using

corresponding portion(s) of the approved or

adequate motor vehicle emissions budgets

in the 1-hour ozone applicable implementa-

tion plan or implementation plan submis-

sion where such portion(s) can reasonably

be identified through the interagency con-

sultation process required by Section

20.2.99.116 NMAC ; or the 1-hour nonat-

tainment area using the approved or ade-

quate motor vehicle emissions budgets in

the 1-hour ozone applicable implementation

plan or implementation plan submission.  If

additional emission reductions are neces-

sary to meet the budget test for the 8-hour

ozone NAAQS in such cases, these emis-

sions reductions must come from within the

8-hour nonattainment area.

(c) If the 8-hour ozone nonattain-

ment area covers a larger geographic area

and encompasses the entire 1-hour ozone

nonattainment or maintenance area(s) the

budget test as required by Section

20.2.99.137 NMAC for the portion of the 8-

hour ozone nonattainment area covered by

the approved or adequate motor vehicle

emissions budgets in the 1-hour ozone

applicable implementation plan or imple-

mentation plan submission; and the interim

emissions tests as required by Section

20.2.99.138 NMAC for either:  the portion

of the 8-hour ozone nonattainment area not

covered by the approved or adequate budg-

ets in the 1-hour ozone implementation

plan, the entire 8-hour ozone nonattainment

area, or the entire portion of the 8-hour

ozone nonattainment area within an individ-

ual state, in the case where separate 1-hour

SIP budgets are established for each state of

a multi-state 1-hour nonattainment area par-

tially covers a 1-hour ozone nonattainment

or maintenance area(s).

(d) If the 8-hour ozone nonattain-

ment area partially covers a 1-hour ozone

nonattainment of maintenance area(s) the

budget test as required by Section

20.2.99.137 NMAC for the portion of the 8-

hour ozone nonattainment area covered by

the corresponding portion of the approved

or adequate motor vehicle emissions budg-

ets in the 1-hour ozone applicable imple-

mentation plan or implementation plan sub-

mission where they can be reasonably iden-
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tified through the interagency consultation

process required by Section 20.2.99.116

NMAC ; and the interim emissions tests as

required by Section 20.2.99.138 NMAC,

when applicable, for either: the portion of

the 8-hour ozone nonattainment area not

covered by the approved or adequate budg-

ets in the 1-hour ozone implementation

plan, the entire 8-hour ozone nonattainment

area, or the entire portion of the 8-hour

ozone nonattainment area within an individ-

ual state, in the case where separate 1-hour

SIP budgets are established for each state in

a multi-state 1-hour nonattainment or main-

tenance area.

(e) Notwithstanding

Subparagraphs (a), (b), (c), and (d) of

Paragraph (2) of Subsection E of this sec-

tion (20.2.99.128 NMAC), the interim

emissions tests as required by Section

20.2.99.138 NMAC, where the budget test

using the approved or adequate motor vehi-

cle emissions budget in the 1-hour ozone

applicable implementation plan(s) or imple-

mentation plan submission(s) for the rele-

vant area or portion thereof is not the appro-

priate test and the interim emissions tests

are more appropriate to ensure that the

transportation plan, TIP, or project not from

a conforming plan and TIP will not create

new violations, worsen existing violations,

or delay timely attainment of the 8-hour

ozone standard, as determined through the

interagency consultation process required

by Section 20.2.99.116 NMAC.

(3) Such an 8-hour ozone nonat-

tainment area must satisfy the interim emis-

sions test for NOx, as required by Section

20.2.99.138 NMAC, if the only implemen-

tation plan or plan submission that is appli-

cable for the purposes of conformity deter-

minations is a fifteen  percent (15%) plan or

other control strategy SIP that addresses

reasonable further progress that does not

include a motor vehicle emissions budget

for NOx.  The implementation plan for the

8-hour ozone NAAQS will be considered to

establish a motor vehicle emissions budget

for NOx if the implementation plan or plan

submission contains an explicit NOx motor

vehicle emissions budget that is intended to

act as a ceiling on future NOx emissions,

and the NOx motor vehicle emissions budg-

et is a net reduction from NOx emissions

levels in 2002.  Prior to an adequate or

approved NOx motor vehicle emissions

budget in the implementation plan submis-

sion for the 8-hour ozone NAAQS, the

implementation plan for the 1-hour ozone

NAAQS will be considered to establish a

motor vehicle emissions budget for NOx if

the implementation plan contains on explic-

it NOx motor vehicle emissions budget that

is intended to act as a ceiling on future NOx

emissions, and the NOx motor vehicle

emission budget is a net reduction from

NOx emissions levels in 1990.

(4) Notwithstanding Paragraphs

(1) and (2) of Subsection E of this section

(20.2.99.128 NMAC), ozone nonattainment

areas with three years of clean data for the

8-hour ozone NAAQS that have not submit-

ted a maintenance plan and that EPA has

determined are not subject to the Clean Air

Act reasonable further progress and attain-

ment demonstration requirement for the 8-

hour ozone NAAQS must satisfy one of the

following requirements:

(a) the budget test and/or interim

emissions tests are required by Sections

20.2.99.137 NMAC and 20.2.99.138

NMAC and as described in Paragraph (2) of

Subsection E of this section (20.2.99.128

NMAC);

(b) the budget test as required by

Section 20.2.99.137 NMAC, using the ade-

quate or approved motor vehicle emission

budgets in the submitted or applicable con-

trol strategy implementation plan for the 8-

hour ozone NAAQS (subject to the timing

requirements of Paragraph (1) of

Subsection E of 20.2.99.128 NMAC; or

(c) the budget test as required by

Section 20.2.99.137 NMAC, using the

motor vehicle emissions of ozone precur-

sors in the most recent year of clean data as

motor vehicle emissions budgets, if such

budgets are established by the EPA rule-

making that determines that the area has

clean data for the 8-hour ozone NAAQS.

F. CO nonattainment and

maintenance areas.  In addition to the crite-

ria listed in Table 1 in Subsection B of

20.2.99.128 NMAC that are required to be

satisfied at all times, in CO nonattainment

and maintenance areas conformity determi-

nations must include a demonstration that

the hot spot, budget and/or interim emis-

sions tests are satisfied as described in the

following.

(1) FHWA/FTA projects in CO

nonattainment or maintenance areas must

satisfy the hot spot test required by

Subsection A of 20.2.99.135 NMAC at all

times.  Until a CO attainment demonstration

or maintenance plan is approved by US

EPA, FHWA/FTA projects must also satisfy

the hot spot test required by Subsection B of

20.2.99.135 NMAC.

(2) In CO nonattainment and

maintenance areas the budget test must be

satisfied as required by 20.2.99.137 NMAC

for conformity determinations made:

(a) the effective date of EPA’s

finding that a motor vehicle emissions

budget in a submitted control strategy

implementation plan revision or mainte-

nance plan is adequate for transportation

conformity purposes;

(b) the publication date of EPA’s

approval of such a budget in the federal reg-

ister; or

(c) the effective date of EPA’s

approval of such a budget in the federal reg-

ister, if such approval is completed through

direct final rulemaking.

(3) Except as provided in

Paragraph (4) of Subsection F of

20.2.99.128 NMAC, in CO nonattainment

areas the interim emissions tests must be

satisfied as required by 20.2.99.138 NMAC

for conformity determinations made when

there is no approved motor vehicle emis-

sions budget from an applicable implemen-

tation plan and no adequate motor vehicle

emissions budget from a submitted control

strategy implementation plan revision or

maintenance plan.

(4) CO nonattainment areas that

have not submitted a maintenance plan and

that are not required to submit an attainment

demonstration (e.g., moderate CO areas

with a design value of 12.7 ppm or less or

not classified CO areas) must satisfy one of

the following requirements:

(a) the interim emissions tests

required by 20.2.99.138 NMAC; or

(b) the department shall submit to

US EPA an implementation plan revision

that contains motor vehicle emissions budg-

et(s) and an attainment demonstration, and

the budget test required by 20.2.99.137

NMAC must be satisfied using the  ade-

quate or approved motor vehicle emissions

budget(s) (as described in Paragraph (2) of

Subsection F of 20.2.99.128 NMAC).

G. PM10 nonattainment

and maintenance areas.  In addition to the

criteria listed in Table 1 in Subsection B of

20.2.99.128 NMAC that are required to be

satisfied at all times, in PM10 nonattain-

ment and maintenance areas conformity

determinations must include a demonstra-

tion that the hot spot, budget and/or interim

emissions tests are satisfied as described in

the following.

(1) FHWA/FTA projects in PM10

nonattainment or maintenance areas must

satisfy the hot spot test required by

20.2.99.135 NMAC.

(2) In PM10 nonattainment and

maintenance areas the budget test must be

satisfied as required by 20.2.99.137 NMAC

for conformity determinations made:

(a) the effective date of EPA’s

finding that a motor vehicle emissions

budget in a submitted control strategy

implementation plan revision or mainte-

nance plan is adequate for transportation

conformity purposes; 

(b) the publication date of EPA’s

approval of such a budget in the federal reg-

ister; or

(c) the effective data of EPA’s

approval of such a budget in the federal reg-

ister, if such approval is completed through

direct final rulemaking.

(3) In PM10 nonattainment areas

the interim emissions tests must be satisfied

as required by 20.2.99.138 NMAC for con-

New Mexico Register / Volume XVIII, Number 14 / July 31, 2007650



formity determinations made:

(a) if there is no approved motor

vehicle emissions budget from an applica-

ble implementation plan and no adequate

motor vehicle emissions budget from a sub-

mitted control strategy implementation plan

revision or maintenance plan; or

(b) if the submitted implementa-

tion plan revision is a demonstration of

impracticability under CAA Section

189(a)(1)(B)(ii) and does not demonstrate

attainment.

H. NO2 nonattainment and

maintenance areas.  In addition to the crite-

ria listed in Table 1 in Subsection B of

20.2.99.128 NMAC that are required to be

satisfied at all times, in NO2 nonattainment

and maintenance areas conformity determi-

nations must include a demonstration that

the budget and/or interim emissions tests

are satisfied as described in the following.

(1) In NO2 nonattainment and

maintenance areas the budget test must be

satisfied as required by 20.2.99.137 NMAC

for conformity determinations made:

(a) the effective date of EPA’s

finding that a motor vehicle emissions

budget in a submitted control strategy

implementation plan revision or mainte-

nance plan is adequate for transportation

conformity purposes.

(b) the publication date of EPA’s

approval of such a budget in the federal reg-

ister; or 

(c) the effective data of EPA’s

approval of such a budget in the federal reg-

ister, if such approval is completed through

direct final rulemaking.

(2) In NO2 nonattainment areas

the interim emissions tests must be satisfied

as required by 20.2.99.138 NMAC for con-

formity determinations made when there is

no approved motor vehicle emissions budg-

et from an applicable implementation plan

and no adequate motor vehicle emissions

budget from a submitted control strategy

implementation plan revision or mainte-

nance plan.

I. PM2.5 nonattainment

and maintenance areas.  In addition to the

criteria listed in Table 1 in Subsection B of

Section 20.2.99.128 NMAC that are

required to be satisfied at all times, in

PM2.5 nonattainment and maintenance

areas conformity determinations must

include a demonstration that the budget

and/or interim emissions tests are satisfied

as described in the following:

(1) FHWA/FTA projects in PM2.5

nonattainment or maintenance areas must

satisfy the appropriate hot-spot test required

by Subsection A of 20.2.99.135 NMAC.

[(1)](2) in PM2.5 nonattainment

and maintenance areas the budget in a sub-

mitted control strategy implementation plan

revision or maintenance plan is adequate for

transportation conformity purposes;

(a) the effective date of EPA’s

finding that a motor vehicle emissions

budget in a submitted control strategy

implementation plan revision or mainte-

nance plan is adequate for transportation

conformity purposes;

(b) the publication date of EPA’s

approval of such a budget in the federal reg-

ister; or

(c) the effective data of EPA’s

approval of such a budget in the federal reg-

ister, if such approval is completed through

direct final rulemaking.

[(2)] (3) In PM2.5 nonattainment

areas the interim emissions tests must be

satisfied as required by Section 20.2.99.138

NMAC for conformity determinations

made if there is no approved motor vehicle

emissions budget from an applicable imple-

mentation plan and no adequate motor vehi-

cle emissions budget from a submitted con-

trol strategy implementation plan revision

or maintenance plan.

J. Areas with limited

maintenance plans.  Notwithstanding the

other paragraphs of this section, an area is

not required to satisfy the regional emis-

sions analysis for Sections 20.2.99.137

NMAC and/or 20.2.99.138 NMAC for a

given pollutant and NAAQS, if the area has

an adequate or approved limited mainte-

nance plan would have to demonstrate that

it would be unreasonable to expect that such

an area would experience enough motor

vehicle emissions growth for a NAAQS

violations to occur.  A conformity determi-

nation that meets other applicable criteria in

Table 1 or Subsection B of this section

(20.2.99.128 NMAC) is still required,

including the hot-spot requirements for

projects in CO, [and] PM10, and PM2.5

areas.

K. Areas with insignificant

motor vehicle emissions.  Notwithstanding

the other Subsections in this section

(20.2.99.128 NMAC), and area is not

required to satisfy a regional emissions

analysis for Sections 20.2.99.137 NMAC

and/or 20.2.99.138 NMAC for a given pol-

lutant/precursor and NAAQS, if EPA finds

through the adequacy or approval process

that a SIP demonstrates that regional motor

vehicle emissions are an insignificant con-

tributor to the air quality problem for that

pollutant/precursor and NAAQS.  The SIP

would have to demonstrate that it would be

unreasonable to expect that such an area

would experience enough motor vehicle

emissions growth in that pollutant/precursor

for a NAAQS violation to occur.  Such a

finding would be based on a number of fac-

tors, including the percentage of motor

vehicle emissions in the context of the total

SIP inventory, the current state of air quali-

ty as determined by monitoring data for that

NAAQS, the absence of SIP motor vehicle

control measures, and historical trends and

future projections of the growth of motor

vehicle emissions.  A conformity determina-

tion that meets other applicable criteria in

Table 1 or Subsection B of this section

(20.2.99.128 NMAC) is still required,

including regional emissions analyses for

Sections 20.2.99.137 NMAC and/or

20.2.99.138 NMAC for other

pollutants/precursors and NAAQS that

apply.  Hot-spot requirements for projects in

[CO PM10] CO, PM10, and PM2.5 areas in

Section 20.2.99.135 NMAC must also be

satisfied, unless EPA determined that the

SIP also demonstrates that projects will not

create new localized violations and/or

increase the severity or number of existing

violations of such NAAQS.  If EPA subse-

quently finds that motor vehicle emissions

of a given pollutant/precursor are signifi-

cant, this subsection would no longer apply

for future conformity determinations for

that pollutant/precursor and NAAQS.

L. Isolated rural nonattain-

ment and maintenance areas.  This subsec-

tion applies to any nonattainment or mainte-

nance area (or portion thereof) which does

not have a metropolitan transportation plan

or TIP and whose projects are not part of the

emissions analysis of any MPO’s metropol-

itan transportation plan or TIP.  This sub-

section does not apply to “donut” areas

which are outside the metropolitan planning

boundary and inside the

nonattainment/maintenance area boundary.

(1) FHWA/FTA projects in all iso-

lated rural nonattainment and maintenance

areas must satisfy the requirements of

20.2.99.129 NMAC through 20.2.99.131

NMAC, Subsection D of 20.2.99.132

NMAC, 20.2.99.135 NMAC, and

20.2.99.136 NMAC.  Until US EPA

approves the control strategy implementa-

tion plan or maintenance plan for a rural CO

nonattainment or maintenance area,

FHWA/FTA projects must also satisfy the

requirements of Subsection B of

20.2.99.135 NMAC (“Localized CO, [and]

PM10, and PM2.5 violations (hot spots)”).

(2) Isolated rural nonattainment

and maintenance areas are subject to the

budget and/or interim emissions tests as

described in Subsections C through K of

20.2.99.128 NMAC, with the following

modifications:

(a) when the requirements of

20.2.99.137 NMAC and 20.2.99.138

NMAC apply to isolated rural nonattain-

ment and maintenance areas, references to

“transportation plan” or “TIP” should be

taken to mean those projects in the

statewide transportation plan or statewide

TIP which are in the rural nonattainment or

maintenance area.

(b) in isolated rural nonattain-
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ment and maintenance areas that are subject

to 20.2.99.137 NMAC, FHWA/FTA proj-

ects must be consistent with motor vehicle

emissions budget(s) for the years in the

timeframe of the attainment demonstration

or maintenance plan.  For years after the

attainment year (if a maintenance plan has

not been submitted) or after the last year of

the maintenance plan, FHWA/FTA projects

must satisfy one of the following require-

ments:

(i) 20.2.99.137 NMAC;

(ii) 20.2.99.138 NMAC

(including regional emissions analysis for

NOx in all ozone nonattainment and main-

tenance areas, notwithstanding Paragraph

(2) of Subsection F of 20.2.99.138 NMAC;

or

(iii) as demonstrated by

the air quality dispersion model or other air

quality modeling technique used in the

attainment demonstration or maintenance

plan, the FHWA/FTA project, in combina-

tion with all other regionally significant

projects expected in the area in the time-

frame of the statewide transportation plan,

must not cause or contribute to any new vio-

lation of any standard in any areas; increase

the frequency or severity of any existing

violation of any standard in any area; or

delay timely attainment of any standard or

any required interim emission reductions or

other milestones in any area; control meas-

ures assumed in the analysis must be

enforceable.

(c) the choice of requirements in

Subparagraph (b) of Paragraph (2) of

Subsection G of 20.2.99.128 NMAC and

the methodology used to meet the require-

ments of item (iii) of Subparagraph (b) of

Paragraph (2) of Subsection G of

20.2.99.128 NMAC must be determined

through the interagency consultation

process required in Paragraph (6) of

Subsection B of 20.2.99.117 NMAC and

Paragraph (5) of Subsection C of

20.2.99.117 NMAC through which the rele-

vant recipients of title 23 U.S.C. or federal

transit laws funds, NMDOT, the depart-

ment, or the local air quality agency should

reach consensus about the option and

methodology selected; US EPA and US

DOT must be consulted through this

process as well; in the event of unresolved

disputes, conflicts may be escalated to the

governor consistent with the procedure in

20.2.99.123 NMAC, which applies to

department comments on a conformity

determination.

[12/14/94; 11/23/98; 20.2.99.128 NMAC -

Rn, 20 NMAC 2.99.128 10/31/02; A,

10/15/05; A, 9/1/07]

20.2.99.135 CRITERIA AND

PROCEDURES - LOCALIZED CO,

[AND] PM10, AND PM2.5 VIOLA-

TIONS (HOT SPOTS).

A. This paragraph applies

at all times.  The FHWA/FTA project must

not cause or contribute to any new localized

CO, [or] PM10, and/or PM2.5 violations or

increase the frequency or severity of any

existing CO, [or] PM10, and/or PM2.5 vio-

lations in CO, [and] PM10, and PM2.5

nonattainment and maintenance areas.  This

criterion is satisfied without a hotspot

analysis in PM10 and PM2.5 nonattainment

and maintenance areas for FHWA/FTA

projects that are not identified in Paragraph

(1) of Subsection B of 20.2.99.148 NMAC.

This criterion is satisfied for all other

FHWA/FTA projects in CO, PM10, and

PM2.5 nonattainment and maintenance

areas if it is demonstrated that during the

time frame of the transportation plan (or

regional emissions analysis) no new local

violations will be created and the severity or

number of existing violations will not be

increased as a result of the project.  The

demonstration shall be performed according

to the consultation requirements of

Subsection A of 20.2.99.120 NMAC and the

methodology requirements of [20.2.99.146]

20.2.99.148 NMAC.

B. This paragraph applies

for CO nonattainment areas as described in

Paragraph (1) of Subsection F of

20.2.99.128 NMAC.  Each FHWA/FTA

project must eliminate or reduce the severi-

ty and number of localized CO violations in

the area substantially affected by the project

(in CO nonattainment areas).  This criterion

is satisfied with respect to existing localized

CO violations if it is demonstrated that dur-

ing the time frame of the transportation plan

(or regional emissions analysis) existing

localized CO violations will be eliminated

or reduced in severity and number as a

result of the project.  The demonstration

must be performed according to the consul-

tation requirements of Subsection A of

20.2.99.120 NMAC and the methodology

requirements of 20.2.99.146 NMAC.

[12/14/94; 11/23/98; 20.2.99.135 NMAC -

Rn, 20 NMAC 2.99.135 10/31/02; A,

10/15/05; A, 9/1/07]

20.2.99.138 CRITERIA AND

PROCEDURES - INTERIM EMIS-

SIONS IN AREAS WITHOUT MOTOR

VEHICLE EMISSIONS BUDGETS.

A. The transportation plan,

TIP, and project not from a conforming

transportation plan and TIP must satisfy the

interim emissions test(s) as described in

Subsections C through L of 20.2.99.128

NMAC.  This criterion applies to the net

effect of the action (transportation plan, TIP,

or project not from a conforming trans-

portation plan and TIP) on motor vehicle

emissions from the entire transportation

system.

B. Ozone areas.  The

requirements of this subsection (Subsection

B of 20.2.99.138 NMAC) apply to all 1-

hour ozone and 8-hour ozone NAAQS

areas, except for certain requirements as

indicated.  This criterion may be met.

(1) In moderate and above ozone

nonattainment areas that are subject to the

reasonable further progress requirements of

CAA Section 182(b)(1) if a regional emis-

sions analysis that satisfies the requirements

of 20.2.99.141 NMAC through 20.2.99.147

NMAC and Subsections G through L of

20.2.99.138 NMAC demonstrates that for

each analysis year and for each of the pollu-

tants described in Subsection F of

20.2.99.138 NMAC:

(a) the emissions predicted in the

“action” scenario are less than the emissions

predicted in the “baseline” scenario, and

this can be reasonably expected to be true in

the periods between the analysis years; and

(b) the emissions predicted in the

“action” scenario are lower than 1990 emis-

sions by any nonzero amount, in areas for

the 1-hour ozone NAAQS as described in

Subsection C of section 20.2.99.128

NMAC; or the 2002 emissions by any

nonzero amount, in areas for the 8-hour

ozone NAAQS as described in Subsections

D and E of 20.2.99.128 NMAC.

(2) In marginal and below ozone

nonattainment areas and other ozone nonat-

tainment areas that are not subject to the

reasonable further progress requirements of

the Clean Air Act Section 182(b)(1) if a

regional emissions analysis that satisfies the

requirements of Section 20.2.99.141

NMAC through 20.2.99.147 NMAC and

Subsection G through J of 20.2.99.138

NMAC demonstrates that for each analysis

year and for each of the pollutants described

in Subsection F of 20.2.99.138 NMAC:

(a) the emissions predicted in the

“action” scenario are not greater than the

emissions predicted in the “baseline” sce-

nario, and this can be reasonably expected

to be true in the periods between the analy-

sis years; or 

(b) the emissions predicted in the

“action” scenario are not greater than the

1990 emissions, in areas for the 1-hour

NAAQS as described in Subsection C of

20.2.99.128 NMAC ; or the 2002 emissions,

in areas for the 8-hour ozone NAAQS as

described in Subsections D and E for

20.2.99.128 NMAC.

C. CO areas.  This criteri-

on may be met:

(1) in moderate areas with design

values greater than 12.7 ppm and serious

CO nonattainment areas that are subject to

Clean Air Act Section 187(a)(7) if a region-

al emissions analysis that satisfies they

requirements of Sections 20.2.99.141

NMAC through 20.2.99.147 NMAC and

Subsections G through J of 20.2.99.138

NMAC demonstrates that for each analysis

year and for each of the pollutants described

New Mexico Register / Volume XVIII, Number 14 / July 31, 2007652



in Subsection F of 20.2.99.138  NMAC:

(a) the emissions predicted in the

“action” scenario are less than the emissions

predicted in the “baseline” scenario, and

this can be reasonably expected to be true in

the periods between the analysis years; and

(b) the emissions predicted in the

“action” scenario are lower than 1990 emis-

sions by any nonzero amount.

(2) in moderate areas with design

values less than 12.7 ppm and not classified

CO nonattainment areas if a regional emis-

sions analysis that satisfies the requirements

of Sections 20.2.99.141 NMAC through

20.2.99.147 NMAC and Subsections G

through J of 20.2.99.138 NMAC demon-

strates that for each analysis year and for

each of the pollutants described in

Subsection F of 20.2.99.138 NMAC:

(a) the emissions predicted in the

“action” scenario are not greater than the

emissions predicted in the “baseline” sce-

nario, and this can be reasonably expected

to be true in the periods between the analy-

sis years; or

(b) the emissions predicted in the

“action” scenario are not greater than 1990

emissions.

D. PM10 and NO2 areas.

This criterion may be met in PM10 and

NO2 nonattainment areas if a regional emis-

sions analysis that satisfies the requirements

of 20.2.99.141 NMAC through 20.2.99.147

NMAC and Subsections G through J of

20.2.99.138 NMAC demonstrates that for

each analysis year and for each of the pollu-

tants described in Subsection F of

20.2.99.138 NMAC, one of the following

requirements is met:

(1) the emissions predicted in the

“action” scenario are not greater than the

emissions predicted in the “baseline” sce-

nario, and this can be reasonably expected

to be true in the periods between the analy-

sis years; or

(2) the emissions predicted in the

“action” scenario are not greater than base-

line emissions; baseline emissions are those

estimated to have occurred during calendar

year 1990, unless the conformity implemen-

tation plan revision required by 40 CFR

51.390 defines the baseline emissions for a

PM10 area to be those occurring in a differ-

ent calendar year for which a baseline emis-

sions inventory was developed for the pur-

pose of developing a control strategy imple-

mentation plan.

E. PM2.5 areas.  This cri-

terion maybe met in PM2.5 nonattainment

areas if a regional emissions analysis that

satisfies the requirements of Sections

20.2.99.141 NMAC through 20.2.99.147

NMAC and Subsections G through J of

20.2.99.138 NMAC demonstrates that for

each analysis year and for each of the pollu-

tants described in Subsection F of

20.2.99.138 NMAC, one of the following

requirements is met:

(1) the emissions predicated in

the “action” scenario are not greater than

the emissions predicted in the “baseline”

scenario, and this can be reasonably expect-

ed to be true in the periods between the

analysis years; or

(2) the emissions predicted in the

“action” scenario are not greater that 2002

emissions.

F. Pollutants.  The region-

al emissions analysis must be performed for

the following pollutants:

(1) VOC in ozone areas;

(2) NOx in ozone areas, unless

the US EPA administrator determines that

additional reductions of NOx would not

contribute to attainment;

(3) CO in CO areas;

(4) PM10 in PM10 areas;

(5) VOC and/or NOx in PM10

areas if the US EPA regional administrator

or the department has made a finding that

such precursor emissions from within the

area are a significant contributor to the

PM10 nonattainment problem and has so

notified the MPO and US DOT; 

(6) NOx in NO2 areas

(7) PM2.5 areas; [and]

(8) reentrained road dust in

PM2.5 areas only if the US EPA regional

administrator or the department has made a

finding that emissions from reentrained

road dust within the area are a significant

contributor to the PM2.5 nonattainment

problem and has so notified the MPO and

US DOT;

(9) nitrogen oxides in PM2.5

areas, unless the EPA regional administrator

and the department have made a finding that

emissions of nitrogen oxides from within

the area are not a significant contributor to

the PM2.5 nonattainment problem and has

so notified the MPO (or the NMDOT in the

absence of an MPO) and US DOT; and

(10) VOC, Sox and/or ammonia

in PM2.5 areas if the EPA regional adminis-

trator or the department has made a finding

that any of such precursor emissions from

within the area are a significant contributor

to the PM2.5 nonattainment problem and

has so notified the MPO (or the NMDOT in

the absence of an MPO) and US DOT.

G. Analysis years.

(1) The regional emissions analy-

sis must be performed for analysis years

that are no more than ten (10) years apart.

The first analysis year must be no more than

five (5) years beyond the year in which the

conformity determination is being made.

The last year of transportation plan’s fore-

cast period must also be an analysis year.

(2) For areas using Subparagraph

(a) of Paragraph (2) of Subsection B of

Section 20.2.99.138 NMAC, Subparagraph

(a) of Paragraph (2) of Subsection C of

Section 20.2.99.138 NMAC, Paragraph (1)

of Subsection D of Section 20.2.99.138

NMAC, and Paragraph (1) of Subsection E

of Section 20.2.99.138 NMAC, a regional

emissions analysis that satisfies the require-

ments of Sections 20.2.99.141 NMAC

through 20.2.99.147 NMAC and

Subsections G through J of Section

20.2.99.138 would not be required for

analysis years in which the transportation

projects and planning assumptions in the

“action” and “baseline” scenarios are exact-

ly the same.  In such a case, Subsection A of

Section 20.2.99.138 NMAC can be satisfied

by documenting that the transportation proj-

ects and planning assumptions in both sce-

narios are exactly the same, and conse-

quently, the emissions predicted in the

“action” scenario are not greater than the

emissions predicted in the “baseline” sce-

nario for such analysis years.

H. “Baseline” scenario.

The regional emissions analysis required by

Subsections B and E of 20.2.99.138 NMAC

must estimate the emissions that would

result from the “baseline” scenario in each

analysis year.  The “baseline” scenario must

be defined for each of the analysis years.

The “baseline” scenario is the future trans-

portation system that will result from cur-

rent programs, including the following

(except that exempt projects listed in

Subsection A of 20.2.99.149 NMAC and

projects exempt from regional emissions

analysis as listed in Subsection B of

20.2.99.149 NMAC need not be explicitly

considered):

(1) all in-place regionally signifi-

cant highway and transit facilities, services

and activities;

(2) all ongoing travel demand

management or transportation system man-

agement activities; and

(3) completion of all regionally

significant projects, regardless of funding

source, which are currently under construc-

tion or are undergoing right-of-way acquisi-

tion (except for hardship acquisition and

protective buying); come from the first year

of the previously conforming transportation

plan and/or TIP; or have completed the

NEPA process.

I. “Action” scenario.  The

regional emissions analysis required by

Subsections B and E of 20.2.99.138 NMAC

must estimate the emissions that would

result from the “action” scenario in each

analysis year.  The “action” scenario must

be defined for each of the analysis years.

The “action” scenario is the transportation

system that would result from the imple-

mentation of the proposed action (trans-

portation plan, TIP, or project not from a

conforming transportation plan and TIP)

and all other expected regionally significant
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projects in the nonattainment area.  The

“action” scenario must include the follow-

ing (except that exempt projects listed in

Subsection A of 20.2.99.149 NMAC and

projects exempt from regional emissions

analysis as listed in Subsection B of

20.2.99.149 NMAC need not be explicitly

considered):

(1) all facilities, services, and

activities in the “baseline” scenario;

(2) completion of all TCMs and

regionally significant projects (including

facilities, services, and activities) specifi-

cally identified in the proposed transporta-

tion plan which will be operational or in

effect in the analysis year, except that regu-

latory TCMs may not be assumed to begin

at a future time unless the regulation is

already adopted by the enforcing jurisdic-

tion or the TCM is identified in the applica-

ble implementation plan;

(3) all travel demand manage-

ment programs and transportation system

management activities known to the MPO,

but not included in the applicable imple-

mentation plan or utilizing any federal fund-

ing or approval, which have been fully

adopted and/or funded by the enforcing

jurisdiction or sponsoring agency since the

last conformity determination;

(4) the incremental effects of any

travel demand management programs and

transportation system management activi-

ties known to the MPO, but not included in

the applicable implementation plan or uti-

lizing any federal funding or approval,

which were adopted and/or funded prior to

the date of the last conformity determina-

tion, but which have been modified since

then to be more stringent or effective;

(5) completion of all expected

regionally significant highway and transit

projects which are not from a conforming

transportation plan and TIP; and

(6) completion of all expected

regionally significant non-FHWA/FTA

highway and transit projects that have clear

funding sources and commitments leading

toward their implementation and comple-

tion by the analysis year.

J. Projects not from a con-

forming transportation plan and TIP.  For

the regional emissions analysis required by

Subsections B and E of 20.2.99.138

NMAC, if the project which is not from a

conforming transportation plan and TIP is a

modification of a project currently in the

plan or TIP, the “baseline” scenario must

include the project with its original design

concept and scope, and the “action” sce-

nario must include the project with its new

design concept and scope.

[12/14/94; 11/23/98; 20.2.99.138 NMAC -

Rn, 20 NMAC 2.99.138 10/31/02; A,

10/15/05; A, 9/1/07]

20.2.99.148 PROCEDURES FOR

DETERMINING LOCALIZED CO

[AND,] PM10 AND PM2.5 CONCEN-

TRATIONS (HOT-SPOT ANALYSIS).

A. CO Hot-spot Analysis.

(1) The demonstrations required

by 20.2.99.135 NMAC shall be based on

quantitative analysis using the applicable

air quality models, data bases, and other

requirements specified in 40 CFR part 51

appendix W (“Guideline on Air Quality

Models”).  These procedures shall be used

in the following cases, unless, different pro-

cedures developed through the interagency

consultation process required in

20.2.99.116 NMAC through 20.2.99.124

NMAC and approved by the EPA region 6

administrator are used:

(a) for projects in or affecting

locations, areas, or categories of sites which

are identified in the SIP as sites of violation

or possible violation;

(b) for projects affecting intersec-

tions that are at level-of-service D, E, or F,

or those that will change to level-of-service

D, E, or F because of increased traffic vol-

umes related to the project;

(c) for any project affecting one

or more of the intersections which the SIP

identifies as the top three intersections in

the nonattainment or maintenance area

based on the highest traffic volumes; and

(d) for any project affecting one

or more of the intersections which the SIP

identifies as the top three intersections in

the nonattainment or maintenance area

based on the worst level of service.

(2) In cases other than those

described in Paragraph (1) of Subsection A

of 20.2.99.146 NMAC, the demonstrations

required by 20.2.99.135 NMAC may be

based on either:

(a) quantitative methods that rep-

resent reasonable and common professional

practice; or

(b) a qualitative consideration of

local factors, if this can provide a clear

demonstration that the requirements of

20.2.99.135 NMAC are met.

B. PM10 and PM2.5 Hot-

spot Analysis.

(1) The hot-spot demonstration

required by 20.2.99.135 NMAC shall be

based on quantitative analysis methods for

the following types of projects:

(a) [projects which are located at

sites at which violations have been verified

by monitoring;] new or expanded highway

projects that have a significant number of or

significant increase in diesel vehicles;

(b) projects [which are located at

sites which have vehicle and roadway emis-

sion and dispersion characteristics that are

essentially identical to those of sites with

verified violations (including sites near one

at which a violation has been monitored)]

affecting intersections that are at level-of-

service D, E, or F with a significant number

of diesel vehicles, or those that will change

to level-of-service D, E, or F because of

increased traffic volumes from a significant

number of diesel vehicles related to the

project; and

(c) new [or expanded] bus and rail

terminals and transfer points which

[increase the] have a significant number of

diesel vehicles congregating at a single

location.;

(d) expanded bus and rail termi-

nals and transfer points that significantly

increase the number of diesel vehicles con-

gregating at a single location; and

(e) projects in or affecting loca-

tions, areas, or categories of sites which are

identified in the PM10 or PM2.5 applicable

implementation plan submission, as appro-

priate, as sites of violation or possible vio-

lations.

(2) Where quantitative analysis

methods are not required, the demonstration

required by 20.2.99.135 NMAC [may] for

projects described in Paragraph (1) of

Subsection B of this section must be based

on a qualitative consideration of local fac-

tors.

(3) [The identification of the sites

described in Subparagraphs (a) and (b) of

Paragraph (1) of Subsection B of

20.2.99.146 NMAC and other cases where

quantitative methods are appropriate, shall

be determined through the interagency con-

sultation process required in 20.2.99.116

NMAC through 20.2.99.124 NMAC.  US

DOT may choose to make a categorical

conformity determination on bus and rail

terminals or transfer points based on appro-

priate modeling of various terminal sizes,

configurations, and activity levels.]  US

DOT, in consultation with EPA, may also

choose to make a categorical hot-spot find-

ing that 20.2.99.135 NMAC is met without

further hot-spot analysis for any project

described in Paragraph (1) of Subsection B

of this Section based on appropriate model-

ing.  US DOT, in consultation with EPA,

may also consider the current air quality cir-

cumstances of a given PM2.5 or PM10

nonattainment or maintenance area in cate-

gorical hot-spot findings for applicable

FHWA or FTA projects.

(4) The requirements of this

Subsection B of 20.2.99.146 NMAC for

quantitative analysis will not take effect

until EPA releases modeling guidance on

this subject and announces in the federal

register that these requirements are in effect.

C. General Requirements.

(1) Estimated pollutant concen-

trations shall be based on the total emissions

burden which may result from the imple-

mentation of the project, summed together

with future background concentrations.

The total concentration shall be estimated

and analyzed at appropriate receptor loca-

tions in the area substantially affected by
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the project.

(2) Hot-spot analyses shall

include the entire project, and may be per-

formed only after the major design features

which will significantly impact concentra-

tions have been identified.  The future back-

ground concentration should be estimated

by multiplying current background by the

ratio of future to current traffic and the ratio

of future to current emission factors.

(3) Hot-spot analysis assumptions

shall be consistent with those in the region-

al emissions analysis for those inputs which

are required for both analyses.

(4) [PM10 or] CO, PM10 or

PM2.5 mitigation or control measures shall

be assumed in the hot-spot analysis only

where there are written commitments from

the project sponsor or operator to imple-

ment such measures, as required by

Subsection A of 20.2.99.148 NMAC.

(5) CO, [and] PM10, and PM2.5

hot-spot analyses are not required to consid-

er construction-related activities which

cause temporary increases in emissions.

Each site which is affected by construction-

related activities shall be considered sepa-

rately, using established “Guideline” meth-

ods.  Temporary increases are defined as

those which occur only during the construc-

tion phase and last five years or less at any

individual site.

[12/14/94; 11/23/98; 20.2.99.148 NMAC -

Rn, 20 NMAC 2.99.148, 10/31/02;

20.2.99.148 NMAC - Rn, 20.2.99.146,

10/15/05; A, 9/1/07]

20.2.99.150 ENFORCEABILITY

OF DESIGN CONCEPT AND SCOPE

AND PROJECT-LEVEL MITIGATION

AND CONTROL MEASURES.

A. Prior to determining

that a transportation project is in conformi-

ty, the MPO, other recipient of funds desig-

nated under title 23 U.S.C. or the federal

transit laws, FHWA, or FTA must obtain

from the project sponsor and/or operator

written commitments to implement in the

construction of the project and operation of

the resulting facility or service any project-

level mitigation or control measures which

are identified as conditions for NEPA

process completion with respect to local

[PM10 or] CO, PM10, or PM2.5 impacts.

Before a conformity determination is made,

written contractual commitments must also

be obtained for project-level mitigation or

control measures which are conditions for

making conformity determinations for a

transportation plan or TIP and included in

the project design concept and scope which

is used in the regional emissions analysis

required by 20.2.99.137 NMAC and

20.2.99.138 NMAC or used in the project-

level hot-spot analysis required by

20.2.99.135 NMAC.

B. Project sponsors volun-

tarily committing to mitigation measures to

facilitate positive conformity determina-

tions shall provide written contractual com-

mitments and must comply with the obliga-

tions of such commitments.

C. Written contractual

commitments to mitigation or control meas-

ures shall be obtained prior to a positive

conformity determination, and project spon-

sors must comply with such commitments.

D. If the MPO or project

sponsor believes the mitigation or control

measure is no longer necessary for con-

formity, the project sponsor or operator may

be relieved of its obligation to implement

the mitigation or control measure if it can

demonstrate that the applicable hot-spot

requirements of 20.2.99.135 NMAC, emis-

sion budget requirements of 20.2.99.137

NMAC, and interim emissions require-

ments of 20.2.99.138 NMAC are satisfied

without the mitigation or control measure,

and so notifies the agencies involved in the

interagency consultation process required

under 20.2.99.116 NMAC through

20.2.99.124 NMAC.  The MPO (or

NMDOT in the absence of an MPO) and US

DOT must find that the transportation plan

and TIP still satisfy the applicable require-

ments of 20.2.99.137 NMAC and

20.2.99.138 NMAC and that the project still

satisfies the requirements of 20.2.99.135

NMAC and therefore that the conformity

determinations for the transportation plan,

TIP, and project are still valid.  This finding

is subject to the applicable public consulta-

tion requirements in 20.2.99.124 NMAC for

conformity determinations for projects.

[12/14/94; 11/23/98; 20.2.99.150 NMAC -

Rn, 20 NMAC 2.99.150, 10/31/02;

20.2.99.150 NMAC - Rn, 20.2.99.148

NMAC & A, 10/15/05; A, 9/1/07]

20.2.99.151 EXEMPTIONS.

A. Exempt projects.

Notwithstanding the other requirements of

this part, highway and transit projects of the

types listed in table 2 of this section are

exempt from the requirement to determine

conformity.  Such projects may proceed

toward implementation even in the absence

of a conforming transportation plan and

TIP.  A particular action of the type listed in

table 2 (of this section) is not exempt if the

MPO in consultation with other agencies

(e.g. the department, see Subsection C of

20.2.99.120 NMAC, the US EPA, and the

FHWA (in the case of a highway project) or

the FTA (in the case of a transit project))

concur that it has potentially adverse emis-

sions impacts for any reason.  NMDOT and

the MPO, in consultation with the depart-

ment, as appropriate, must assure that

exempt projects do not interfere with TCM

implementation.  Table 2 follows.  Table 2.

Exempt Projects.

(1) Safety:

(a) railroad/highway crossing;

(b) hazard elimination program;

(c) safer non-federal-aid system

roads;

(d) shoulder improvements;

(e) increasing sight distance;

(f) safety improvement program;

(g) traffic control devices and

operating assistance other than signalization

projects;

(h) railroad/highway crossing

warning devices;

(i) guardrails, median barriers,

crash cushions;

(j) pavement resurfacing or reha-

bilitation;

(k) pavement marking demon-

stration;

(l) emergency relief (23 U.S.C.

125);

(m) fencing;

(n) skid treatments;

(o) safety roadside rest areas;

(p) adding medians;

(q) truck climbing lanes outside

the urbanized area;

(r) lighting improvements;

(s) widening narrow pavements

or reconstructing bridges (no additional

travel lanes);

(t) emergency truck pullovers.

(2) Mass transit:

(a) operating assistance to transit

agencies;

(b) purchase of support vehicles;

(c) rehabilitation of transit vehi-

cles (In PM10 and PM2.5 nonattainment or

maintenance areas, only if projects are in

compliance with control measures in the

SIP.);

(d) purchase of office, shop, and

operating equipment for existing facilities;

(e) purchase of operating equip-

ment for vehicles (e.g., radios, fareboxes,

lifts, etc.);

(f) construction or renovation of

power, signal, and communications sys-

tems;

(g) construction of small passen-

ger shelters and information kiosks;

(h) reconstruction or renovation

of transit buildings and structures (e.g., rail

or bus buildings, storage and maintenance

facilities, stations, terminals, and ancillary

structures);

(i) rehabilitation or reconstruction

of track structures, track, and trackbed in

existing rights-of-way;

(j) purchase of new buses and rail

cars to replace existing vehicles or for

minor expansions of the fleet (In PM10

nonattainment or maintenance areas, such

projects are exempt only if projects are in

compliance with control measures in the
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SIP.);

(k) construction of new bus or rail

storage/maintenance facilities categorically

excluded in 23 CFR 771.

(3) Air quality:

(a) continuation of ride-sharing

and van-pooling promotion activities at cur-

rent levels;

(b) bicycle and pedestrian facili-

ties.

(4) Other:

(a) specific activities which do

not involve or lead directly to construction,

such as:

(i) planning and techni-

cal studies;

(ii) grants for training

and research programs;

(iii) planning activities

conducted pursuant to titles 23 and 49

U.S.C.; or

(iv) federal-aid systems

revisions;

(b) engineering to assess social,

economic, and environmental effects of the

proposed action or alternatives to that

action;

(c) noise attenuation;

(d) emergency or hardship

advance land acquisitions (23 CFR

710.[204d] 503);

(e) acquisition of scenic ease-

ments;

(f) plantings, landscaping, etc.;

(g) sign removal;

(h) directional and informational

signs;

(i) transportation enhancement

activities (except rehabilitation and opera-

tion of historic transportation buildings,

structures, or facilities);

(j) repair of damage caused by

natural disasters, civil unrest, or terrorist

acts, except projects involving substantial

functional, locational, or capacity changes.

B. Projects exempt from

regional emissions analyses.

Notwithstanding the other requirements of

this part, highway and transit projects of the

types listed in table 3 of this section are

exempt from regional emissions analysis

requirements.  The local effects of these

projects with respect to CO [or PM10] con-

centrations must be considered to determine

if a hot-spot analysis is required prior to

making a project-level conformity determi-

nation. The local effects of projects with

respect to PM10 and PM2.5 concentrations

must be considered and a hot-spot analysis

performed prior to making a project-level

conformity determination, if a project in

table 3 also meets the criteria of Paragraph

(1) of Subsection B of 20.2.99.148 NMAC.

These projects may then proceed to the

project development process even in the

absence of a conforming transportation plan

and TIP.  A particular action of the type list-

ed in table 3 (of this section) is not exempt

from regional emissions analysis if the

MPO in consultation with other agencies

(e.g. the department, see Subsection C of

20.2.99.120 NMAC), the US EPA, and the

FHWA (in the case of a highway project) or

the FTA (in the case of a transit project)

concur that it has potential regional impacts

for any reason.  Table 3 follows.  Table 3.

Projects Exempt from Regional Emissions

Analyses:

(1) intersection channelization

projects;

(2) intersection signalization proj-

ects at individual intersections;

(3) interchange reconfiguration

projects;

(4) changes in vertical and hori-

zontal alignment;

(5) truck size and weight inspec-

tion stations;

(6) bus terminals and transfer

points.

[12/14/94; 11/23/98; 20.2.99.151 NMAC -

Rn, 20 NMAC 2.99.151, 10/31/02;

20.2.99.151 NMAC - Rn, 20.2.99.149

NMAC & A, 10/15/05; A, 9/1/07]

sor; and

B. are registered with the

state of New Mexico as a non-profit organ-

ization and listed on the state’s web site; and

C. are organized and oper-

ated to provide free legal services to low

income persons residing in New Mexico

and do not engage in any other except relat-

ed activity or are organized and operated as

a separate department within a larger organ-

ization that has as its purpose the provision

of free legal services to low income persons

residing in New Mexico and that employs at

least one full-time attorney dedicated solely

to providing these services; and

D. are willing and able to

cooperate with state and local bar associa-

tions, pro bono legal service programs, pri-

vate attorneys, and similar persons or enti-

ties to increase the availability of free legal

services to low income persons residing in

New Mexico; or are willing and able to

increase and coordinate statewide access to

civil legal services to low income persons

residing in New Mexico through innovative

technology, subject to the limitations on

appropriations set forth in 2.40.3.10

NMAC.

[2.40.3.9 NMAC - N, 1/31/2002; A,

7/31/2007]

2.40.3.10 ELIGIBLE SER-

VICES OR ACTIVITIES: [All disburse-

ments from the fund are for the sole purpose

of providing civil legal services to low-

income persons, except for the annual

administrative costs provided to DFA under

statute. These services may be provided

through the use of technology, as long as no

more than fifty percent of any annual

expenditures of the fund are used for this

purpose.  Examples of eligible services

include but are not limited to: outreach;

community legal education; a legal “hot-

line”; supportive services for pro se liti-

gants; systems for alternative dispute reso-

lution; utilization of the private bar; repre-

sentation by staff attorney programs; pro-

viding for group representation and advoca-

cy that is not inconsistent with the Lobbyist

Regulation Act, NMSA 1978, Sections 2-

11-1 through 2-11-9; and system manage-

ment/substantive support which enables an

organization to provide legal services to the

poor.] All disbursements from the fund shall

be used for the sole purpose of providing

civil legal services to low income persons in

accordance with the act, except to the extent

that any statutory authorized fee for admin-

istrative costs shall be paid to DFA.  No

more than fifty percent of net appropriations

(less the required administrative fee to DFA

for operation of the civil legal services com-

mission) shall be spent on activities solely

directed to adapting innovative technology

to increase access to free legal services for

low income persons residing in New
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2.40.3.9 ELIGIBLE SERVICE

PROVIDERS: [Service providers must be

nonprofit organizations that meet one of the

two following criteria:

A. Must have a mission to

provide a range of free legal services to

New Mexicans living in poverty and be able

to demonstrate the capacity to cooperate

with state and local bar associations, pro

bono programs, private attorneys and other

entities to increase the availability of free

legal services to low-income New

Mexicans, or

B. Must have a program(s)

to increase and coordinate statewide access

to civil legal services for low-income per-

sons through the use of technology.] To be

eligible to contract for monies with the

commission service providers shall provide

to the division documentation that they:

A. are nonprofit organiza-

tions, tax exempt under the Internal

Revenue Code, Section 501(c) or its succes-

sor or organized and operated exclusively

for non-profit activities within the cate-

gories recognized as such by the Internal

Revenue Code, Section 501(c) or its succes-



Mexico.  Appropriations shall only be dis-

bursed to service providers who meet the

eligibility requirements set forth in 2.40.3.9

NMAC.  Services provided to eligible per-

sons must be in accordance with the New

Mexico supreme court access to justice

commission civil legal services plan and the

critical legal needs of low income persons

residing in New Mexico identified in the

April 2006 New Mexico supreme court

order, including, but not necessarily limited

to, housing, consumer, domestic violence,

family law, employment, and government

benefits issues.

[2.40.3.10 NMAC - N, 1/31/2002; A,

7/31/2007]

8.310.13.8 MISSION STATE-

MENT: The mission of the New Mexico

medical assistance division (MAD) is to

maximize the health status of eligible indi-

viduals by furnishing payment for quality

health services at levels comparable to pri-

vate health plans.

[8.310.13.8 NMAC - N, 8/1/07]

8.310.13.9 TELEHEALTH SER-

VICES: The New Mexico MAD pays for

medically necessary health services fur-

nished to eligible recipients.  To help New

Mexico eligible recipients receive medical-

ly necessary services, MAD pays for cov-

ered telehealth services.

[8.310.13.9 NMAC - N, 8/1/07]

8.310.13.10 E L I G I B L E

PROVIDERS:

A. Upon approval of a

New Mexico medical assistance division

provider participation agreement by MAD

or its designee, licensed practitioners or

facilities that meet applicable requirements

are eligible to be reimbursed for furnishing

covered services to eligible recipients.  A

provider must be enrolled before submitting

a claim for payment to the MAD claims

processing contractors.  MAD makes avail-

able on the HSD/MAD website, on other

program-specific websites, or in hard copy

format, information necessary to participate

in health care programs administered by

HSD or its authorized agents, including pro-

gram policies, billing instructions, utiliza-

tion review instructions, and other pertinent

materials. When enrolled, providers receive

instructions on how to access these docu-

ments.  It is the provider’s responsibility to

access these instructions or ask for paper

copies to be provided, to understand the

information provided and to comply with

the requirements.  The provider must con-

tact HSD or its authorized agents to request

hard copies of any program policy manuals,

billing and utilization review instructions,

and other pertinent materials and to obtain

answers to questions on or not covered by

these materials.  To be eligible for reim-

bursement, a provider is bound by the pro-

visions of the MAD provider participation

agreement.  Reimbursement for services

provided through an interactive telecommu-

nication system can be made when the serv-

ice is rendered by one of the following

providers at an allowed originating sight:

(1) individuals licensed to prac-

tice medicine or osteopathy by the New

Mexico board of medical examiners or the

New Mexico board of osteopathic medical

examiners;

(2) podiatrists licensed by the

board of podiatry under the state New

Mexico;

(3) facilities licensed as diagnos-

tic and treatment centers by the New

Mexico department of health (DOH), com-

munity mental health centers, core service

agencies, hospitals, rural health clinics,

school-based health centers, and federally

qualified health centers; services performed

in these facilities must be furnished by indi-

vidual practitioners who are enrolled as

providers;

(4) individuals licensed as certi-

fied nurse practitioners and licensed regis-

tered nurses by the New Mexico board of

nursing may provide services in collabora-

tion with a physician or as independent

providers within the scope of their practice.

See Section 61-3-23.2(B)(2) NMSA 1978

(Cum. Supp. 1992);

(5) physician assistants certified

by the national commission on certification

of physician assistants inc. and licensed by

the New Mexico board of medical examin-

ers or New Mexico board of osteopathic

medical examiners when furnishing servic-

es within the scope of their practice as

defined by state law; direction and supervi-

sion of physician assistants must be per-

formed by the licensed physicians who are

enrolled providers and are approved by the

New Mexico board of medical examiners or

the New Mexico board of osteopathic med-

ical examiners as supervisory physicians;

(6) nurse midwives licensed by

the board of nursing as registered nurses

and licensed by the department health as

certified nurse midwives;

(7) pharmacist clinicians certified

by the New Mexico board of pharmacy may

furnish services within the scope of their

practice as defined by state law; direction

and supervision of pharmacist clinicians

must be performed by licensed physicians

who are enrolled as providers and are

approved by the New Mexico board of med-

ical examiners as supervisory physicians;

(8) individuals licensed as clinical

nurse specialists by the New Mexico board

of nursing may provide services in collabo-

ration with a physician or as independent

providers within the scope of their practice;

see NMSA 1978, 61-3-1 to 61-3-30;

(9) psychologists (Ph.D., Psy.D.

or Ed.D.) licensed or board eligible as clin-

ical psychologists by the New Mexico

board of psychologist examiners;

(10) licensed independent social

workers (LISW) licensed by the New

Mexico board of social work examiners,

licensed professional clinical counselors

licensed by, and marriage and family thera-

pists licensed by New Mexico counseling

and therapy practice board;

(11) registered dietitians or nutri-

tion professionals when furnishing services

within the scope of their practice as defined

by state law under the direction of a

licensed physician;
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TITLE 8 SOCIAL SERVICES

CHAPTER 310 HEALTH CARE

PROFESSIONAL SERVICES

PART 13 TELEHEALTH SER-

VICES

8.310.13.1 ISSUING AGENCY:

New Mexico Human Services Department

(HSD).

[8.310.13.1 NMAC - N, 8/1/07]

8.310.13.2 SCOPE: The rule

applies to the general public.

[8.310.13.2 NMAC - N, 8/1/07]

8.310.13.3 S T A T U T O R Y

AUTHORITY: The New Mexico medi-

caid program and other health care pro-

grams are administered pursuant to regula-

tions promulgated by the federal depart-

ment of health and human services under

Title XIX of the Social Security Act, as

amended and by the state human services

department pursuant to state statute.  See

Section 27-2-12 et seq. NMSA 1978 (Repl.

Pamp. 1991).

[8.310.13.3 NMAC - N, 8/1/07]

8.310.13.4 D U R A T I O N :

Permanent

[8.310.13.4 NMAC - N, 8/1/07]

8.310.13.5 EFFECTIVE DATE:

August 1, 2007, unless a later date is cited at

the end of a section.

[8.310.13.5 NMAC - N, 8/1/07]

8.310.13.6 OBJECTIVE: The

objective of these regulations is to provide

policies for the service portion of the New

Mexico medical assistance programs.

[8.310.13.6 NMAC - N, 8/1/07]

8.310.13.7 D E F I N I T I O N S :

[RESERVED]



(12) Indian health service and

tribal 638 facilities;

(13) physical therapists licensed

by the physical therapy board under the

state of New Mexico regulation and licens-

ing department and meeting licensure

requirements of the department of educa-

tion;

(14) occupational therapist

licensed by the board of occupational thera-

py under the state of New Mexico regula-

tion and licensing department; or

(15) speech pathologists licensed

by the board of speech, language, hearing

under the state of New Mexico regulation

and licensing department;

B. Practices or groups

formed by these individuals may receive

reimbursement for services when rendered

by eligible providers with in the practice or

group.

C. When the originating-

site is in New Mexico and the distant-site is

outside New Mexico, the provider at the

distant-site must be licensed for telehealth

to the extent required by New Mexico state

law and regulations or meet federal require-

ments for providing services to Indian

health service facilities or tribal contract

facilities.

[8.310.13.10 NMAC - N, 8/1/07]

8.310.13.11 P R O V I D E R

RESPONSIBILITIES: A provider who

furnishes services to medicaid and other

health care program eligible recipients

agree to comply with all federal and state

laws and regulations relevant to the provi-

sion of medical services as specified in the

MAD provider participation agreement.  A

provider also agrees to conform to MAD

program policies and instructions as speci-

fied in this manual and its appendices, and

program directions and billing instructions,

as updated. A provider is also responsible

for following coding manual guidelines and

CMS correct coding initiatives, including

not improperly unbundling or up-coding

services.

[8.310.13.11 NMAC - N, 8/1/07]

8.310.13.12 COVERED SER-

VICES: MAD covers services and proce-

dures that are medically necessary for the

diagnosis and treatment of an illness or

injury as indicated by the eligible recipient’s

condition.  All services must be furnished

within the limits of provider program poli-

cies and within the scope and practice of the

provider’s professional standards.

A. The originating-site is

the location of an eligible recipient at the

time the service is being furnished via an

interactive telehealth communications sys-

tem.  An interactive telehealth communica-

tion system must include both interactive

audio and video and be delivered on a real-

time basis at the originating and distant-

sites.  Coverage for services rendered

through telehealth provided at the originat-

ing-site are covered to the same extent the

service and the provider are covered when

not provided through telehealth.  See

8.310.2 NMAC, Medical Services
Providers, 8.310.8 NMAC, Mental Health
Professional Services, MAD-758 [8.324.9

NMAC], Nutrition Services and 8.325.2

NMAC, Dialysis Services.
B. The distant-site is the

location where the physician or practitioner

is physically located at time of the tele-

health service.  Coverage of services ren-

dered through telehealth at the distant-site

are limited to consultations, evaluation and

management services, individual psy-

chotherapy, pharmacologic management,

psychiatric diagnostic interview examina-

tions, end stage renal disease related servic-

es, and individual medical nutrition servic-

es.  All services are covered to the same

extent the service and the provider are cov-

ered when not provided through telehealth.

For these services, use of the telehealth

communications system fulfills the require-

ment for a face-to-face encounter.  See

8.310.2 NMAC, Medical Services
Providers, 8.310.8 NMAC, Mental Health
Professional Services, MAD-758 [8.324.9

NMAC], Nutrition Services and 8.325.2

NMAC, Dialysis Services.
C. A telehealth originat-

ing-site communication system fee is cov-

ered if the eligible recipient was present at

and participated in the telehealth visit at the

an originating-site located in a health pro-

fessional shortage area (HPSA); a county

not classified as a metropolitan statistical

area (MSA); a primary medical care health

professional shortage area for physicians,

nurse practitioners, and physician assis-

tants; primary behavioral health care profes-

sional shortage area for psychiatrists and

clinical psychologists; a medical specialist

shortage area for non-primary care medical

specialties; an IHS or tribal 638 facility, a

federally qualified health center or rural

health clinic or a federal or state telemedi-

cine demonstration project area.   An inter-

active telecommunications system is

required as a condition of reimbursement.

Allowed originating-sites are an:

(1) office or clinic of a physician

or other practitioner;

(2) hospital;

(3) critical access hospital;

(4) rural health clinic; 

(5) federally qualified health cen-

ter;

(6) community mental health cen-

ter or core service agency;

(7) school-based health center;

(8) Indian health services and

tribal 638 facilities;

(9) ambulatory surgical or treat-

ment center;

(10) skilled nursing facility;

(11) residential treatment center;

(12) home health agency;

(13) diagnostic laboratory or

imaging center;

(14) rehabilitation or other thera-

peutic health setting; or

(15) eligible recipient’s residence.

D. End stage renal disease

(ESRD) related services included in the

monthly capitation payment with two or

three visits per month and ESRD-related

services with four or more visits per month

may be paid when provided through a tele-

health communications system.  However,

at least one visit during the month must be

furnished by a physician, nurse practitioner,

or physician assistant in a face-to-face

encounter with the eligible recipient to

examine the vascular access site.

[8.310.13.12 NMAC - N, 8/1/07]

8.310.13.13 PRIOR AUTHO-

RIZATION AND UTILIZATION

REVIEW: All services are subject to uti-

lization review for medical necessity and

program compliance.  Reviews can be per-

formed before services are furnished, before

payment is made, or after payment is made.

See 8.302.5 NMAC, Prior Authorization
and Utilization Review. Once enrolled, the

provider receives instructions on how to

access provider program policies, billing

instructions, utilization review instructions,

and other pertinent material and to obtain

answers to questions on or not covered by

these materials.  It is the provider’s respon-

sibility to access these instructions or ask

for paper copies to be provided, to under-

stand the information provided and to com-

ply with the requirements.

A. Prior authorization:

Certain procedures or services can require

prior approval from MAD or its authorized

agents.  Services for which prior authoriza-

tion was obtained remain subject to utiliza-

tion review at any point in the payment

process.  A service provided through tele-

health is subject to the same prior authori-

zation and utilization review requirements

which exist for the service when not provid-

ed through telehealth.

B. Eligibility determina-

tion: Prior authorization of services does

not guarantee an individual is eligible for a

medicaid or other healthcare program.

Providers must verify that an individual is

eligible for a specific program at the time

services are furnished and must determine if

the eligible recipient has other health insur-

ance.

C. R e c o n s i d e r a t i o n :

Providers who disagree with prior authori-

zation request denials and other review

decisions can request a re-review and a

reconsideration.  See MAD-953 [8.350.2
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NMAC], Reconsideration of Utilization
Review Decisions.

[8.310.13.13 NMAC - N, 8/1/07]

8.310.13.14 N O N C O V E R E D

SERVICES: A service provided through

telehealth is subject to the same program

restrictions, limitations and coverage which

exist for the service when not provided

through telehealth.

[8.310.13.14 NMAC - N, 8/1/07]

8.310.13.15 REIMBURSEMENT:

Reimbursement for services at the originat-

ing-site and the distant-site are made at the

same amount as when the services provided

are furnished without the use of a telecom-

munication system.  In addition, reimburse-

ment is made to the originating-site for an

interactive telehealth system fee at the les-

sor of the following:

A. the provider’s billed

charge; or

B. the maximum allowed

by MAD for the specific service or proce-

dure.

(1) The provider’s billed charge

must be their usual and customary charge

for services.

(2) “Usual and customary charge”

refers to the amount which the provider

charges the general public in the majority of

cases for a specific procedure or service.

[8.310.13.15 NMAC - N, 8/1/07]

8.310.13.16 REIMBURSEMENT

FOR SERVICES FURNISHED BY

INTERNS OR RESIDENTS:

Reimbursement for services furnished by

interns or residents in hospitals with

approved teaching programs or services fur-

nished in other hospitals that participate in

teaching programs is made through institu-

tional reimbursement.  MAD cannot be

billed directly by interns or residents for

these services.

[8.310.13.16 NMAC - N, 8/1/07]

HISTORY OF 8.310.13 NMAC:

[RESERVED]

“Procedures for Review of Rates Proposed

by Sewer Utilities Having Annual

Operating Revenues Averaging Less Than

$500,000 Over Any Consecutive Three-

Year Period” (filed 12-29-1989).  Effective

date of Repeal:  July 31, 2007.

not apply to small water utilities, as defined

by Section 62-8-7.1A NMSA 1978, if any of

the criterion in Paragraphs (1), (2), (3) or (4)

below apply.  When any criterion listed

below applies, Section 62-8-7 NMSA 1978

and 17.1.2.53 NMAC relating to application

for new rates shall apply to the filing and

review of a proposed rate or rates by a small

water utility.

(1) A proposed rate increase

would increase the utility’s revenue require-

ment by more than eight percent (8%) over

a twelve (12) month period.

(2) A proposed rate increase

would increase any rate for any customer

class for any given level of consumption by

more than eight (8) percent over a twelve

(12) month period.

(3) A utility proposes to increase a

seasonally-adjusted rate and that increase

would result in an increase in the rate of

more than eight (8) percent over a twelve

(12) month period.

(4) A utility proposes to institute a

rate where no rate had existed previously.

C. A rate application by a

small water utility shall comply with the

provisions of 17.1.2.53 NMAC if any of the

criteria listed in 17.12.770.2 NMAC

applies.

[17.12.770.2 NMAC - Rp, NMPSC Rule

770.3, 7/31/2007]

17.12.770.3 S T A T U T O R Y

AUTHORITY: Sections 8-8-4, 62-3-1, 62-

3-2.1, 62-3-4, 62-6-4, 62-8-3, 62-8-7 and

62-8-7.1 NMSA 1978.

[17.12.770.3 NMAC - Rp, NMPSC Rule

770.3, 7/31/2007]

17.12.770.4 D U R A T I O N :

Permanent.

[17.12.770.4 NMAC - N, 7/31/2007]

17.12.770.5 EFFECTIVE DATE:

July 31, 2007, unless a later date is cited at

the end of a section.

[17.12.770.5 NMAC - Rp, NMPSC Rule

770, 7/31/2007]

17.12.770.6 OBJECTIVE: The

purpose of 17.12.770 NMAC is to carry out

the explicit legislative intent of Sections 62-

3-2.1 and 62-8-7.1 NMSA 1978, as amend-

ed, to limit governmental regulation of rate

setting by small water utilities and to pro-

vide a degree of regulatory oversight of

small water utilities that is proportionate to

the need and benefit of such regulation.

[17.12.770.6 NMAC - Rp, NMPSC Rule

770.1, 7/31/2007]

17.12.770.7 DEFINITIONS: In

addition to the definitions in 17.12.1.7

NMAC, certain terms as used in this rule

are defined as follows.
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REGULATION

COMMISSION
UTILITY DIVISION

Repealer:  The New Mexico Public

Regulation repeals its NMPSC Rule 770,

“Procedures for Review of Rates Proposed

by Small Water Utilities” (filed 06-30-

1988).  Effective date of repeal:  July 31,

2007.

Repealer:  The New Mexico Public

Regulation repeals its NMPSC Rule 970,

NEW MEXICO PUBLIC

REGULATION

COMMISSION
UTILITY DIVISION

TITLE 17 PUBLIC UTILITIES

AND UTILITY SERVICES

CHAPTER 12 WATER SERVICES

PART 770 SMALL WATER

UTILITIES

17.12.770.1 ISSUING AGENCY:

New Mexico Public Regulation

Commission.

[17.12.770.1 NMAC - Rp, NMPSC Rule

770, 7/31/2007]

17.12.770.2 SCOPE: This part

governs the filing and review of changes in

rates proposed by small water utilities as

defined by Section 62-8-7.1A NMSA 1978

(2005).

A. Exception for 50 per-

cent or more rate increase proposal for

small water utilities with 1,500 or fewer

service connections. The provisions of

17.12.770.1 NMAC through 17.12.770.16

NMAC shall not apply to small water utili-

ties, as defined by Section 62-8-7.1(B)

NMSA 1978, if any of the criterion in

Paragraphs (1), (2), (3) or (4) below apply.

When any criterion listed below applies,

Section 62-8-7 NMSA 1978 and 17.1.2.53

NMAC relating to the application for new

rates shall apply to the filing and review of

a proposed rate or rates by a small water

utility.

(1) A proposed rate increase

would increase the utility’s revenue require-

ment fifty (50) percent or more over a

twelve (12) month period.

(2) A proposed rate increase

would increase any rate for any customer

class for any given level of consumption

fifty (50) percent or more over a twelve (12)

month period.

(3) A utility proposes to increase a

seasonally-adjusted rate and that increase

would result in an increase in the rate of

fifty (50) percent or more.

(4) A utility proposes to institute a

rate where no rate had existed previously.

B. Exception for more

than an 8 percent rate increase proposal

for small water utilities with more than

1,500 but less than 5,000 service connec-

tions. The provisions of 17.12.770.1

NMAC through 17.12.770.16 NMAC shall



A. Advice notice means a

listing by a water utility of proposed

changes in tariff schedules and proposed

effective dates that has been provided to the

public and filed with the commission.

B. Operating district or

division means any area of utility opera-

tions which is geographically distinct and

distant from other utility operations, and

which would otherwise be operated as a

separate stand-alone utility but for its classi-

fication as a business unit within the single

utility.

C. Rate shall have the

meaning given in Section 62-3-3H NMSA

1978.

D. Ratepayer means a

person in whose name service is carried.  As

stated in Section 62-8-7.1A NMSA 1978

“each person who receives a separate bill

equals one ratepayer and each person who

receives multiple bills equals one ratepay-

er.”

E. Small water utility

means a public utility as defined in Sections

62-3-3G(3) NMSA 1978 with  less than an

aggregate of five thousand (5,000) service

connections in any utility operating district

or division in New Mexico averaged over

the previous three (3) consecutive years.

[17.12.770.7 NMAC - N, 7/31/2007]

17.12.770.8 PROCEDURES FOR

2% RATE CHANGE WITHOUT

HEARING:

A. A small water utility

may adjust its commodity charge and cus-

tomer service charge by up to two percent

(2%) in any calendar year without a hear-

ing, provided that the utility:

(1) is in good standing with all

applicable commission rules and orders;

(2) shall not have changed its

rates in the prior twelve (12) month period;

(3) shall have given notice to its

customers by a mailed bill insert, printed

notice on a bill or separate mailing of its

proposed rate adjustment at least thirty (30)

days prior to the effective date of such rate

adjustment, in accordance with

17.12.770.10 NMAC; and

(4) shall not make such rate

adjustments effective until at least thirty

(30) days after it has filed with the commis-

sion the required documents described in

Subsection B below.

B. Filing requirements.

The utility shall submit with its filing:

(1) an advice notice, including

proposed rate schedules, notifying the com-

mission of the utility’s intent to implement

the new rate or rates by a date certain, which

may not be less than thirty (30) days after

the filing of the advice notice; the advice

notice shall conform to 17.1.210.9 NMAC;

(2) an affidavit describing how

the notice required by 17.12.770.8 NMAC

was given to the utility’s ratepayers; and

(3) a copy of the notice, which

shall be attached to the affidavit.

C. Applicability of cer-

tain rules. 17.12.770.10 NMAC applies to

proposed two percent (2%) rate changes

made pursuant to this section.   17.12.770.9

NMAC and 17.12.770.11 NMAC through

17.12.770.18 NMAC are not applicable to

proposed two percent (2%) rate changes

made pursuant to this section.  The utility’s

filing under 17.12.770.8 NMAC shall be in

accordance with 17.1.210 NMAC, except

that Paragraph (2) of Subsection B of

17.1.210.11 NMAC relating to direct testi-

mony and exhibits shall not apply, and

Subsection C of 17.1.210.11 NMAC relat-

ing to additional information shall not

apply.

[17.12.770.8 NMAC - Rp, NMPSC Rule

770.4, 7/31/2007]

17.12.770.9 FILINGS BY SMALL

WATER UTILITIES PROPOSING

NEW RATES:

A. This section applies to

the filing and review of changes in rates

proposed by small water utilities except

small water utilities filing for a two percent

(2%) rate change under 17.12.770.8 NMAC

that have given proper notice according to

17.12.770.10 NMAC and small water utili-

ties subject to the exceptions in 17.12.770.2

NMAC.

B. Filing requirements.

The utility shall submit with its filing:

(1) an advice notice notifying the

commission of the utility’s intent to imple-

ment the new rate or rates by a date certain,

which may not be less than thirty (30) days

after the filing of the advice notice;

(2) an affidavit describing how

the notice required by 17.12.770.10 NMAC

has been given to the utility’s ratepayers;

(3) a copy of the notice required

by 17.12.770.10 NMAC attached to the

affidavit of notice;

(4) a statement of the total num-

ber of ratepayers being served by the utility

at the time of the filing;

(5) a brief statement explaining

what has caused the need for the rate adjust-

ment; and 

(6) a statement that contains a rate

and billing analysis.

C. Required rate and

billing analysis. The rate and billing analy-

sis shall describe the effect of any proposed

rate increase on each class of customers and

shall include:  a description of any proposed

changes in rate design; a comparison of

each proposed rate with the existing rate for

each customer class; a table that provides a

billing analysis for residential customers

and a table that provides a rate analysis for

each customer class.

(1) The rate comparison shall

state each proposed rate and each existing

rate for each customer class, the percentage

difference between each proposed rate and

each existing rate and the number of cus-

tomers within each customer class to which

each change applies.

(2) The table that provides the

billing analysis for residential customers

shall state the present bill, the anticipated

bill under the proposed rates and the per-

centage difference between the two bills for

the following levels of consumption:  0 gal-

lons, 1,000 gallons, 2,000 gallons, 3,000

gallons, 4,000 gallons, 5,000 gallons, 6,000

gallons, 7,000 gallons, 8,000 gallons, 9,000

gallons, 10,000 gallons, 15,000 gallons,

20,000 gallons, 25,000 gallons, 30,000 gal-

lons, 35,000 gallons, 40,000 gallons, 45,000

gallons and 50,000 gallons.

(3) The table that provides the

rate analysis for each customer class shall

be based on each level of consumption list-

ed in Paragraph (2) above.  The table shall

be based on the month of highest overall

consumption in the twelve (12) months pre-

ceding the filing of the notice to ratepayers.

The table shall show the number of cus-

tomers and the present and proposed bill for

each level of consumption, rounding gal-

lons per month to the nearest one thousand

(1,000) gallons.  For example, for the six

thousand (6,000) gallon level, the utility

will show the number of customers with

usage of five thousand five hundred and one

(5,501) to six thousand five hundred (6,500)

gallons.  If consumption is measured in

units other than thousands of gallons, the

utility shall convert their billing units to

thousands of gallons.  If there were no cus-

tomers at a particular level of consumption,

the utility shall list a zero in the table for

that level of consumption.

D. Applicability of

17.1.210 NMAC.  The utility’s fillings

under 17.12.770.9 NMAC shall be in accor-

dance with 17.1.210 NMAC, except that

Paragraph (2) of Subsection B of

17.1.210.11 NMAC relating to direct testi-

mony and exhibits and Subsection C of

17.1.210.11 NMAC relating to additional

information shall not be applicable.  The

utility may, but is not required to file with

the advice notice, the direct testimony,

exhibits, and statements which would be

required by 17.12.770.15 NMAC in the

event of a valid protest or motion to review

by commission staff.

E. Rejection. Failure to

abide by these requirements shall be

deemed grounds for rejection of the filing.

F. Effective date of rates.

The rate or rates proposed in accordance

with the provisions of this section shall

become effective on the date set forth in the

advice notice unless a protest is filed under

17.12.770.12 NMAC, or a staff motion for

review is filed under 17.12.770.11 NMAC
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and the commission determines the protest

or motion establishes just cause for review-

ing the proposed rates.  If a valid protest or

motion is filed and the commission deter-

mines that there is just cause for review of

the proposed rates, the new rates may

become effective only in accordance with

Section 62-8-7 NMSA 1978 and 17.1.2.53

NMAC.

G. Rates effective by

operation of law. Rates that become effec-

tive by operation of law, without hearing by

the commission, shall not be construed to

bear the approval of the commission and

may be subject to inquiry by the commis-

sion at any time.

[17.12.770.9 NMAC - Rp, NMPSC Rule

770.4, 7/31/2007]

17.12.770.10 NOTICE TO

RATEPAYERS PRIOR TO FILING OF

PROPOSED RATES:

A. Notice required. At

least sixty (60) days prior to filing with the

commission a schedule proposing a change

in rate or rates, a small water utility shall

notify its ratepayers of the proposed rate or

rates in writing.  The utility may mail the

notice to ratepayers either with their billings

or independently. 

B. Required information.

The notice to ratepayers shall include the

following information:

(1) the amount of the increase

requested in both total dollar amounts and

total percentage increases;

(2) the customer classifications to

which the new rate or rates would apply;

(3) a comparison of the present

rate with proposed rates, consisting of

(a) the present rate,

(b) the proposed rate,

(c) the percentage difference

between the present and proposed rate for

each customer class and

(d) the number of customers in

each class to which the proposed rates

would apply;

(4) the date on which the utility

intends to file with the commission the

advice notice proposing the change in rate

or rates;

(5) a statement that the utility will

promptly notify a ratepayer of the date on

which it actually files with the commission

the advice notice proposing the change in

rate or rates, if the ratepayer so requests; 

(6) a statement in all capital let-

ters that if a hearing is held by the public

regulation commission, any costs incurred

by the utility may be included in the utility’s

future rates, following the utility’s next rate

case;

(7) a statement that procedures

for protesting rates are set forth in

17.12.770 NMAC, a copy of which can be

obtained upon request from, or inspected at,

the main office of the utility or the offices of

the utility division of the commission in

Santa Fe, and that forms for protests are

available from either the utility or the com-

mission, and indicating the telephone num-

bers and addresses of both the utility and the

commission;

(8) a statement that the rate filing

together with any exhibits and related

papers may be examined at the main offices

of the utility or at the commission in Santa

Fe;

(9) a statement that further infor-

mation may be obtained by contacting

either the utility or the commission; and

(10) a statement that, for purposes

of protests, “ratepayer” means a person in

whose name service is carried.  For purpos-

es of protests, under Section 62-8-7.1

NMSA 1978, “each person who receives a

separate bill equals one ratepayer and each

person who receives multiple bills equals

one ratepayer.”

C. Billing analysis for

residential customer required. The notice

to ratepayers shall include a chart that pro-

vides a billing analysis for residential cus-

tomers clearly showing the present rates,

the proposed rates, and the percentage dif-

ference between the present bill and the

anticipated bill for each of the following

levels of consumption (if consumption is

measured in units other than thousands of

gallons the utility shall convert their billing

units to thousands of gallons) - 0 gallons,

1,000 gallons, 2,000 gallons, 3,000 gallons,

4,000 gallons, 5,000 gallons, 6,000 gallons,

7,000 gallons, 8,000 gallons, 9,000 gallons,

10,000 gallons, 15,000 gallons, 20,000 gal-

lons, 25,000 gallons, 30,000 gallons, 35,000

gallons, 40,000 gallons, 45,000 gallons and

50,000 gallons;

D. If the utility has one

thousand five hundred (1,500) or fewer

service connections in any operating district

or division, averaged over the previous

three (3) consecutive years, the notice to

ratepayers shall include a statement that the

new rate or rates will go into effect auto-

matically and will not be subject to review

and hearing by the commission unless

ratepayers file a protest conforming to the

requirements of 17.12.770.12 NMAC.

E. If the utility has more

than one thousand five hundred (1,500), but

less than five thousand (5,000) service con-

nections in any operating district or divi-

sion, averaged over the previous three (3)

years, the notice to ratepayers shall include

a statement that the new rate or rates will go

into effect automatically and will not be

subject to review and hearing by the com-

mission unless commission staff files a

motion for review or ratepayers file a

protest conforming to the requirements of

17.12.770.12 NMAC.

F. Prior approval of

notice form. The utility shall submit a copy

of the form notice to the utility division staff

for approval at least fifteen (15) days prior

to giving notice to ratepayers.  If the com-

mission does not disapprove of the form of

notice within five (5) business days of sub-

mission of the notice, the form will be

deemed approved.

G. Rejection. Failure to

comply with this section shall be deemed

grounds for rejection of the filing proposing

a change in rate or rates.

[17.12.770.10 NMAC - Rp, NMPSC Rule

770.5, 7/31/2007]

17.12.770.11 STAFF MOTION

FOR COMMISSION REVIEW OF

RATE PROPOSALS:

A. Suspension of rates

upon filing of staff motion. Rates pro-

posed under 17.12.770 NMAC by a utility

with more than one thousand five hundred

(1,500) but less than five thousand (5,000)

service connections in any operating district

or division, averaged over the previous

three (3) consecutive years, shall be subject

to suspension, review and hearing by the

commission upon the timely filing with the

commission of a staff motion for review.

B. Timing of staff

motion. A staff motion for review shall be

filed with the commission no later than

twenty (20) days after the utility files with

the commission the advice notice proposing

the change in rate or rates.

C. Full review upon staff

motion. Upon the timely filing of a staff

motion and after a commission determina-

tion that just cause exists to review the pro-

posed rates or rates, the commission will

conduct a full review of the proposed rate or

rates under Section 62-8-7 NMSA 1978 and

17.1.2.53 NMAC and under either

17.12.730 NMAC or 17.12.780 NMAC.

[17.12.770.11 NMAC - N, 7/31/2007]

17.12.770.12 PROTESTS BY

RATEPAYERS:

A. Suspension of rates

upon filing of protest. Rates proposed by

a small water utility under 17.12.770

NMAC will be subject to suspension,

review, and hearing by the commission

upon the timely filing with the commission

of a protest.

B. For a utility with one

thousand five hundred (1,500) or fewer

service connections in any operating district

or division, averaged over the previous

three (3) consecutive years, a protest must

be signed by ten (10) percent, or more, of

the utility’s ratepayers, or twenty-five (25)

ratepayers, whichever is more, receiving

service from the utility at the time the
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change in rate or rates is filed.  For purpos-

es of this rule, ratepayer is defined in

17.12.770.7 NMAC.

C. For a utility with more

than one thousand five hundred (1,500) but

less than five thousand (5,000) service con-

nections in any operating district or divi-

sion, averaged over the previous three (3)

consecutive years, a protest must be signed

by ten (10) percent or more of the ratepay-

ers receiving service from the utility at the

time the change in rate or rates is filed.  For

purposes of this rule, ratepayer is defined in

17.12.770.7 NMAC.

D. Timing of protest.

Protests shall be filed with the commission

no later than twenty (20) days after the util-

ity files with the commission the advice

notice proposing the change in rate or rates,

and shall conform to the requirements of

17.12.770.13 NMAC.

E. Full review upon

protest. Upon the filing of a protest under

17.12.770.12 NMAC and after a commis-

sion determination that just cause exists to

review the proposed rate or rates, the com-

mission will conduct a full review of the

proposed rate or rates under Section 62-8-7

NMSA 1978 and 17.1.2.53 NMAC and

under either 17.12.730 NMAC or 17.12.780

NMAC.

[17.12.770.12 NMAC - Rp, NMPSC Rule

770.6, 7/31/2007]

17.12.770.13 FORM AND FILING

OF PROTEST:

A. Contents of protest.

Protest petitions to the commission shall be

in writing, and signed by each of the

ratepayers submitting the protest.  All

protests shall contain the following:

(1) the name of the utility whose

proposed rates are being protested and iden-

tification of the rate or rates being protested;

(2) the name, mailing address,

and phone number of each ratepayer

protesting the proposed rates and the name,

mailing address, and phone number of each

ratepayer’s attorney, if any; and

(3) a caption of the proceeding, a

space for the docket number, and the title

“Protest.”

B. Format. Whenever

possible, protests shall be typed, double-

spaced, and shall be on paper 8 1/2 inches

wide and 11 inches long and fastened only

to the left side.

C. Use of commission

form. Protestants may use, but are not

required to use, the commission’s form for

protests.  The utility shall make copies of

the commission’s form available to its

ratepayers upon request.

D. Additional informa-

tion permitted. Protestants are strongly

encouraged, but are not required, to file

with the protest a statement or statements of

their reasons for protesting the proposed

rates as well as any data, exhibits, illustra-

tions, prepared testimony, or written argu-

ment which may aid the commission in its

determination of whether just cause exists

to review the rates.

E. Certificate of service.

The protestants shall serve copies of the

protest and any accompanying documents

on the utility whose proposed rates are

being protested either by first class U.S.

mail or by hand delivery.  A certificate of

service stating the date and manner of mail-

ing or delivery shall be included in or

attached to the protest at the time of filing

with the commission.

F. Number of copies

required. The protestants shall provide the

commission with an original plus ten (10)

copies of the protest and any accompanying

documents at the time of filing unless the

commission directs otherwise.

G. Date of filing. If a

protest is submitted to the commission

before the utility has filed the change in rate

or rates, the protest shall be deemed filed as

of the date of the utility’s filing.

H. Ratepayers’ status.

Ratepayers who have submitted a protest

under 17.12.770.13 NMAC will be deemed

parties to any protest proceeding, but will

not be deemed parties to a rate review pro-

ceeding.

[17.12.770.13 NMAC - Rp, NMPSC Rule

770.7, 7/31/2007]

17.12.770.14 RESPONSE TO

PROTEST:

A. Response with leave of

commission. No response to the substance

of a protest filed with the commission is

permitted except by leave of the commis-

sion or hearing examiner.

B. Challenge to validity

of protest petition. The utility whose pro-

posed rates are being protested may chal-

lenge the validity of the protest petition

within ten (10) days of the filing of the peti-

tion.

(1) The challenge shall be made

by motion conforming with the require-

ments of 17.1.2 NMAC and served upon

each of the protestants.

(2) The motion shall be accompa-

nied by affidavits and a brief in support of

the motion, which shall also be served upon

the protestants.

C. Protestants to estab-

lish validity of protest petition. If a

protest is challenged by motion of the utili-

ty made in accordance with17.12.770.14

NMAC, the commission or hearing examin-

er may direct the protestants to verify their

status as ratepayers of the utility or other-

wise establish the validity of the protest

petition.

D. Invalid protest peti-

tions. If the commission or hearing exam-

iner determines that the protest petition is

invalid, the commission or hearing examin-

er shall take such action as is deemed appro-

priate, including, but not limited to, dis-

missal of the protest.

E. Ruling on protest.

The commission shall determine the validi-

ty of any challenged protest prior to a com-

mission determination that just cause exists

to review the proposed rate or rates.

[17.12.770.14 NMAC - Rp, NMPSC Rule

770.8, 7/31/2007]

17.12.770.15 C O M M I S S I O N

REVIEW OF RATES AFTER JUST

CAUSE DETERMINATION:

A. Notice of hearing.

Once the commission determines that just

cause exists to review the proposed rate or

rates, the commission shall issue an order

noticing the rate or rates for hearing.  Either

this order or a subsequent order shall pre-

scribe:

(1) the manner of any further

notice to customers or the public, the cost of

which shall be borne by the utility;

(2) a deadline for the filing of

motions to intervene under 17.1.2 NMAC

and directions to any protestants that they

that they will not be considered parties to

the rate review proceeding unless they

move for and are granted intervener status;

and

(3) directions to parties other than

the utility and, to the extent the commission

or hearing examiner may deem helpful,

directions to the commission staff to file

written testimony and exhibits.

B. Service of notice: The

commission or hearing examiner shall mail

copies of all orders issued under

17.12.770.15 NMAC to each protestant

whether or not the protestant has sought or

been granted intervener status.

[17.12.770.15 NMAC - Rp, NMPSC Rule

770.10, 7/31/2007]

17.12.770.16 SUBMISSION OF

WRITTEN TESTIMONY AND

EXHIBITS BY UTILITY:

A. Information to be sub-

mitted upon commission determination

of just cause. After a commission determi-

nation of just cause for review of the pro-

posed rate or rates, the utility shall file the

following information and documents with

the commission within thirty (30) days

unless the commission or hearing examiner

directs otherwise:

(1) direct testimony and exhibits

intended to be introduced into evidence in

support of the proposed rate or rates, includ-

ing any rate filing package required by com-

mission rule or order and by 17.12.730

NMAC or 17.12.780 NMAC;

(2) a concise statement, supported
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by the direct testimony and exhibits, identi-

fying:

(a) when the utility proposes to

change the ratemaking treatment upon

which the present rates are based, each pro-

posed change, the reasons for the proposed

change, and the impact in dollars of the pro-

posed change on the rates being requested;

(b) the compound annual growth

rate of each account of plant and expendi-

tures since the test period used in the utili-

ty’s last rate filing; and

(c) any extraordinary event or cir-

cumstance, known or projected, which

materially alters the utility’s operating or

financial condition from the condition exist-

ing during the utility’s test period in its last

rate case; and

(3) a concise statement setting

forth the utility’s compliance or failure to

comply with each part of the commission’s

final order in each of the utility’s cases

decided during the preceding five (5) years

and its compliance or failure to comply with

17.6.450 NMAC and 17.1.2 NMAC

through 17.12.780 NMAC.

B. Copies. The utility

shall provide the commission with an origi-

nal plus five (5) copies of all documents

filed pursuant to subsection A, unless the

commission or hearing examiner directs

otherwise.

[17.12.770.16 NMAC - Rp, NMPSC Rule

770.9, 7/31/2007]

17.12.770.17 STATUS OF

PROTESTANTS DURING PROCEED-

ING: The protestants who file a protest

will be deemed parties to any proceeding on

a motion made by the utility under

17.12.770.14 NMAC but will not be

deemed parties to the proceeding to review

and hear the proposed rate or rates.

Protestants may individually move to inter-

vene under 17.1.2 NMAC and may or may

not be granted intervener status under that

rule.  The commission or hearing examiner

may limit the number of interveners in the

rate making proceeding to avoid unneces-

sary delay, duplication, or expense.

[17.12.770.11 NMAC - N, 7/31/2007]

HISTORY OF 17.12.770 NMAC:

Pre-NMAC History. The material in this

part was derived from that previously filed

with the commission of public records-state

records center and archives.

GO 48, Order Adopting Interim Rule,

Interim General Order No. 48 Procedures

for Review of Rates Proposed by Small

Water Utilities Exhibit A, filed 1/8/1986.

GO 48, Procedures for Review of Rates

Proposed by Small Water Utilities, filed

3/6/1986.

GO 48, Procedures for Review of Rates

Proposed by Small Water Utilities, filed

10/19/1987.

NMPSC Rule 770, Procedures for Review

of Rates Proposed by Small Water Utilities,

filed 6/30/1988.

History of Repealed Material.

NMPSC Rule 770, Procedures for Review

of Rates Proposed by Small Water Utilities

(filed 6/30/1988) repealed 7/31/2007.

Other History.

NMPSC Rule 770, Procedures for Review

of Rates Proposed by Small Water Utilities

(filed 6/30/1988) replaced by 17.12.77

NMAC, Small Water Utilities, effective

7/31/2007.

would result in an increase in the rate of

fifty (50) percent or more.

(4) A utility proposes to institute a

rate where no rate had existed previously.

B. Exception for more

than an 8 percent rate increase proposal for

small sewer utilities with more than 1,500

but less than 5,000 service connections.

The provisions of 17.13.970.1 NMAC

through 17.13.970.16 NMAC shall not

apply to small sewer utilities, as defined by

Section 62-8-7.1A NMSA 1978, if any of

the criterion in Paragraphs (1), (2), (3) or (4)

below apply.  When any criterion listed

below applies, Section 62-8-7 NMSA 1978

and 17.1.2.53 NMAC relating to application

for new rates shall apply to the filing and

review of a proposed rate or rates by a small

sewer utility.

(1) A proposed rate increase

would increase the utility’s revenue require-

ment by more than eight (8) percent over a

twelve (12) month period.

(2) A proposed rate increase

would increase any rate for any customer

class for any given level of consumption by

more than eight (8) percent over a twelve

(12) month period.

(3) A utility proposes to increase a

seasonally-adjusted rate and that increase

would result in an increase in the rate of

more than eight (8) percent over a twelve

(12) month period.

(4) A utility proposes to institute a

rate where no rate had existed previously.

C. A rate application by a

small sewer utility shall comply with the

provisions of 17.1.2.53 NMAC if any of the

criteria listed in 17.13.970.2 NMAC

applies.

[17.13.970.2 NMAC - Rp, NMPSC Rule

970, 7/31/2007]

17.13.970.3 S T A T U T O R Y

AUTHORITY: Sections 8-8-4, 62-3-1, 62-

3-2.1, 62-3-4, 62-6-4, 62-8-3, 62-8-7 and

62-8-7.1 NMSA 1978.

[17.13.970.3 NMAC - Rp, NMPSC Rule

970.2, 7/31/2007]

17.13.970.4 D U R A T I O N :

Permanent.

[17.13.970.4 NMAC - N, 7/31/2007]

17.13.970.5 EFFECTIVE DATE:

July 31, 2007, unless a later date is cited at

the end of a section.

[17.13.970.5 NMAC - Rp, NMPSC Rule

970, 7/31/2007]

17.13.970.6 OBJECTIVE: The

purpose of 17.13.970 NMAC is to carry out

the explicit legislative intent of Sections 62-

3-2.1 and 62-8-7.1 NMSA 1978, as amend-

ed, to limit governmental regulation of rate

setting by small sewer utilities and to pro-
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UTILITIES

17.13.970.1 ISSUING AGENCY:

New Mexico Public Regulation

Commission.

[17.13.970.1 NMAC - Rp, NMPSC Rule

970, 7/31/2007]

17.13.970.2 SCOPE: This part

governs the filing and review of changes in

rates proposed by small sewer utilities as

defined by Section 62-8-7.1A NMSA 1978

(2005).

A. Exception for 50 per-

cent or more rate increase proposal for

small sewer utilities with 1,500 or fewer

service connections.  The provisions of

17.13.970.1 NMAC through 17.13.970.16

NMAC shall not apply to small sewer utili-

ties, as defined by Section 62-8-7.1A

NMSA 1978, if any of the criterion in

Paragraphs (1), (2), (3) or (4) below apply.

When any criterion listed below applies,

Section 62-8-7 NMSA 1978 and 17.1.2.53

NMAC relating to the application for new

rates shall apply to the filing and review of

a proposed rate or rates by a small sewer

utility.

(1) A proposed rate increase

would increase the utility’s revenue require-

ment fifty (50) percent or more over a

twelve (12) month period.

(2) A proposed rate increase

would increase any rate for any customer

class for any given level of consumption

fifty (50) percent or more over a twelve (12)

month period.

(3) A utility proposes to increase a

seasonally-adjusted rate and that increase



vide a degree of regulatory oversight of

small sewer utilities that is proportionate to

the need and benefit of such regulation.

[17.13.970.6 NMAC - Rp, NMPSC Rule

970.1, 7/31/2007]

17.13.970.7 DEFINITIONS: In

addition to the definitions in 17.12.1.7

NMAC, certain terms as used in this rule

are defined as follows.

A. Advice notice means a

listing by a sewer utility of proposed

changes in tariff schedules and proposed

effective dates that has been provided to the

public and filed with the commission.

B. Operating district or

division means any area of utility opera-

tions which is geographically distinct and

distant from other utility operations, and

which would otherwise be operated as a

separate stand-alone utility but for its classi-

fication as a business unit within the single

utility.

C. Rate shall have the

meaning given in Section 62-3-3H NMSA

1978.

D. Ratepayer means a

person in whose name service is carried.  As

stated in Section 62-8-7.1A NMSA 1978

“each person who receives a separate bill

equals one ratepayer and each person who

receives multiple bills equals one ratepay-

er.”

E. Small sewer utility

means a public utility as defined in Sections

62-3-3G53) NMSA 1978 with  less than an

aggregate of five thousand (5,000) service

connections in any utility operating district

or division in New Mexico averaged over

the previous three (3) consecutive years.

[17.13.970.7 NMAC - Rp, NMPSC Rule

970.3, 7/31/2007]

17.13.970.8 PROCEDURES FOR

2 PERCENT RATE CHANGE WITH-

OUT HEARING:

A. A small sewer utility

may adjust its commodity charge and cus-

tomer service charge by up to two (2) per-

cent in any calendar year without a hearing,

provided that the utility:

(1) is in good standing with all

applicable commission rules and orders;

(2) shall not have changed its

rates in the prior twelve (12) month period; 

(3) shall have given notice to its

customers by a mailed bill insert, printed

notice on a bill or separate mailing of its

proposed rate adjustment at least thirty (30)

days prior to the effective date of such rate

adjustment, in accordance with

17.13.970.10 NMAC; and

(4) shall not make such rate

adjustments effective until at least thirty

(30) days after it has filed with the commis-

sion the required documents described in

Subsection B below.

B. Filing requirements.

The utility shall submit with its filing:

(1) an advice notice, including

proposed rate schedules, notifying the com-

mission of the utility’s intent to implement

the new rate or rates by a date certain, which

may not be less than thirty (30) days after

the filing of the advice notice; the advice

notice shall conform to 17.1.210.9 NMAC;

(2) an affidavit describing how

the notice required by 17.13.970.10 NMAC

was given to the utility’s ratepayers; and

(3) a copy of the notice, which

shall be attached to the affidavit.

C. Applicability of cer-

tain rules. 17.13.970.10 NMAC applies to

proposed two (2) percent rate changes made

pursuant to this section.  17.13.970.9

NMAC and 17.12.970.11 NMAC through

17.12.970.16 NMAC are not applicable to

proposed two (2) percent rate changes made

pursuant to this section.  The utility’s filing

under 17.13.970.8 NMAC shall be in accor-

dance with 17.1.210 NMAC, except that

Paragraph 2 of Subsection B of 17.1.210.11

NMAC relating to direct testimony and

exhibits shall not apply, and Subsection C

of 17.1.210.11 NMAC relating to addition-

al information shall not apply.

[17.13.970.8 NMAC - Rp, NMPSC Rule

970.4, 7/31/2007]

17.13.970.9 FILINGS BY SMALL

SEWER UTILITIES PROPOSING

NEW RATES:

A. This section applies to

the filing and review of changes in rates

proposed by small sewer utilities except

small sewer utilities filing for a two (2) per-

cent rate change under 17.13.970.8 NMAC

that have given proper notice according to

17.13.970.10 NMAC and small sewer utili-

ties subject to the exceptions in 17.13.970.2

NMAC.

B. Filing requirements.

The utility shall submit with its filing:

(1) an advice notice notifying the

commission of the utility’s intent to imple-

ment the new rate or rates by a date certain,

which may not be less than thirty (30) days

after the filing of the advice notice;

(2) an affidavit describing how

the notice required by 17.13.970.10 NMAC

has been given to the utility’s ratepayers;

(3) a copy of the notice required

by 17.12.970.10 NMAC attached to the

affidavit;

(4) a statement of the total num-

ber of ratepayers being served by the utility

at the time of the filing;

(5) a brief statement explaining

what has caused the need for the rate adjust-

ment; and 

(6) a statement that contains a rate

and billing analysis.

C. Required rate and

billing analysis. The rate and billing analy-

sis shall describe the effect of any proposed

rate increase on each class of customers and

shall include:  a description of any proposed

changes in rate design; a comparison of

each proposed rate with the existing rate for

each customer class; a table that provides a

billing analysis for residential customers

and a table that provides a rate analysis for

each customer class.

(1) The rate comparison shall

state each proposed rate and each existing

rate for each customer class, the percentage

difference between each proposed rate and

each existing rate and the number of cus-

tomers within each customer class to which

each change applies.

(2) The table that provides the

billing analysis for residential customers

shall state the present bill, the anticipated

bill under the proposed rates and the per-

centage difference between the two bills for

the following levels of consumption:  0 gal-

lons, 1,000 gallons, 2,000 gallons, 3,000

gallons, 4,000 gallons, 5,000 gallons, 6,000

gallons, 7,000 gallons, 8,000 gallons, 9,000

gallons, 10,000 gallons, 15,000 gallons,

20,000 gallons, 25,000 gallons, 30,000 gal-

lons, 35,000 gallons, 40,000 gallons, 45,000

gallons and 50,000 gallons.

(3) The table that provides the

rate analysis for each customer class shall

be based on each level of consumption list-

ed in Paragraph (2) above.  The table shall

be based on the month of highest overall

consumption in the twelve (12) months pre-

ceding the filing of the notice to ratepayers.

The table shall show the number of cus-

tomers and the present and proposed bill for

each level of consumption, rounding gal-

lons per month to the nearest one thousand

(1,000) gallons.  For example, for the six

thousand (6,000) gallon level, the utility

will show the number of customers with

usage of five thousand five hundred and one

(5,501) to six thousand five hundred (6,500)

gallons.  If consumption is measured in

units other than thousands of gallons, the

utility shall convert their billing units to

thousands of gallons.  If there were no cus-

tomers at a particular level of consumption,

the utility shall list a zero in the table for

that level of consumption.

D. Applicability of

17.1.210 NMAC. The utility’s fillings

under 17.13.970.9 NMAC shall be in accor-

dance with 17.1.210 NMAC, except that

Paragraph 2 of Subsection B of 17.1.210.11

NMAC relating to direct testimony and

exhibits and Subsection C of 17.1.210.11

NMAC relating to additional information

shall not be applicable.  The utility may, but

is not required to file with the advice notice,

the direct testimony, exhibits, and state-

ments which would be required by

17.13.970.16 NMAC in the event of a com-

mission determination of just cause for

review of the proposed rates.
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E. Rejection. Failure to

abide by these requirements shall be

deemed grounds for rejection of the filing.

F. Effective date of rates.

The rate or rates proposed in accordance

with the provisions of this section shall

become effective on the date set forth in the

advice notice unless a protest is filed under

17.13.970.12 NMAC, or a staff motion for

review is filed under 17.13.970.11 NMAC

and the commission determines the protest

or motion establishes just cause for review-

ing the proposed rates.  If a valid protest or

motion is filed and the commission deter-

mines that there is just cause for review of

the proposed rates, the new rates may

become effective only in accordance with

Section 62-8-7 NMSA 1978 and 17.1.2.53

NMAC.

G. Rates effective by

operation of law. Rates that become effec-

tive by operation of law, without hearing by

the commission, shall not be construed to

bear the approval of the commission and

may be subject to inquiry by the commis-

sion at any time.

[17.13.970.9 NMAC - Rp, NMPSC Rule

970.4, 7/31/2007]

17.13.970.10 NOTICE TO

RATEPAYERS PRIOR TO FILING OF

PROPOSED RATES:

A. Notice required. At

least sixty (60) days prior to filing with the

commission a schedule proposing a change

in rate or rates, a small sewer utility shall

notify its ratepayers of the proposed rate or

rates in writing.  The utility may mail the

notice to ratepayers either with their billings

or independently. 

B. Required information.

The notice to ratepayers shall include the

following information:

(1) the amount of the increase

requested in both total dollar amounts and

total percentage increases;

(2) the customer classifications to

which the new rate or rates would apply;

(3) a comparison of the present

rate with proposed rates, consisting of

(a) the present rate,

(b) the proposed rate,

(c) the percentage difference

between the present and proposed rate for

each customer class and

(d) the number of customers in

each class to which the proposed rates

would apply;

(4) the date on which the utility

intends to file with the commission the

advice notice proposing the change in rate

or rates;

(5) a statement that the utility will

promptly notify a ratepayer of the date on

which it actually files with the commission

the advice notice proposing the change in

rate or rates, if the ratepayer so requests; 

(6) a statement in all capital let-

ters that if a hearing is held by the public

regulation commission, any costs incurred

by the utility may be included in the utility’s

future rates, following the utility’s next rate

case;

(7) a statement that procedures

for protesting rates are set forth in

17.13.970 NMAC, a copy of which can be

obtained upon request from, or inspected at,

the main office of the utility or the offices of

the utility division of the commission in

Santa Fe, and that forms for protests are

available from either the utility or the com-

mission, and indicating the telephone num-

bers and addresses of both the utility and the

commission;

(8) a statement that the rate filing

together with any exhibits and related

papers may be examined at the main offices

of the utility or at the commission in Santa

Fe;

(9) a statement that further infor-

mation may be obtained by contacting

either the utility or the commission; and

(10) a statement that, for purposes

of protests, “ratepayer” means a person in

whose name service is carried.  For purpos-

es of protests, under Section 62-8-7.1

NMSA 1978, “each person who receives a

separate bill equals one ratepayer and each

person who receives multiple bills equals

one ratepayer.”

C. Billing analysis for

residential customer required. The notice

to ratepayers shall include a chart that pro-

vides a billing analysis for residential cus-

tomers clearly showing the present rates,

the proposed rates, and the percentage dif-

ference between the present bill and the

anticipated bill for each of the following

levels of consumption (if consumption is

measured in units other than thousands of

gallons the utility shall convert their billing

units to thousands of gallons) - 0 gallons,

1,000 gallons, 2,000 gallons, 3,000 gallons,

4,000 gallons, 5,000 gallons, 6,000 gallons,

7,000 gallons, 8,000 gallons, 9,000 gallons,

10,000 gallons, 15,000 gallons, 20,000 gal-

lons, 25,000 gallons, 30,000 gallons, 35,000

gallons, 40,000 gallons, 45,000 gallons and

50,000 gallons.

D. If the utility has one

thousand five hundred (1,500) or fewer

service connections in any operating district

or division, averaged over the previous

three (3) consecutive years, the notice to

ratepayers shall include a statement that the

new rate or rates will go into effect auto-

matically and will not be subject to review

and hearing by the commission unless

ratepayers file a protest conforming to the

requirements of 17.13.970.12 NMAC.

E. If the utility has more

than one thousand five hundred (1,500), but

less than five thousand (5,000) service con-

nections in any operating district or divi-

sion, averaged over the previous three (3)

years, the notice to ratepayers shall include

a statement that the new rate or rates will go

into effect automatically and will not be

subject to review and hearing by the com-

mission unless commission staff files a

motion for review or ratepayers file a

protest conforming to the requirements of

17.13.970.12 NMAC.

F. Prior approval of

notice form. The utility shall submit a copy

of the form notice to the utility division staff

for approval at least fifteen (15) days prior

to giving notice to ratepayers.  If the com-

mission does not disapprove of the form of

notice within five (5) business days of sub-

mission of the notice, the form will be

deemed approved.

G. Rejection. Failure to

comply with this section shall be deemed

grounds for rejection of the filing proposing

a change in rate or rates.

[17.13.970.10 NMAC - Rp, NMPSC Rule

970.5, 7/31/2007]

17.13.970.11 STAFF MOTION

FOR COMMISSION REVIEW OF

RATE PROPOSALS:

A. Suspension of rates

upon filing of staff motion.  Rates proposed

under 17.13.970 NMAC by a utility with

more than one thousand five hundred

(1,500) but less than five thousand (5,000)

service connections in any operating district

or division, averaged over the previous

three (3) consecutive years, shall be subject

to suspension, review and hearing by the

commission upon the timely filing with the

commission of a staff motion for review.

B. Timing of staff

motion. A staff motion for review shall be

filed with the commission no later than

twenty (20) days after the utility files with

the commission the advice notice proposing

the change in rate or rates.

C. Full review upon staff

motion. Upon the timely filing of a staff

motion and after a commission determina-

tion that just cause exists to review the pro-

posed rates or rates, the commission will

conduct a full review of the proposed rate or

rates under Section 62-8-7 NMSA 1978 and

17.1.2.53 NMAC and under either

17.13.930 NMAC or 17.13.980 NMAC.

[17.13.970.13 NMAC - N, 7/31/2007]

17.13.970.12 PROTESTS BY

RATEPAYERS:

A. Suspension of rates

upon filing of protest. Rates proposed by

a small sewer utility under 17.13.970

NMAC will be subject to suspension,

review, and hearing by the commission

upon the timely filing with the commission
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of a protest.

B. For a utility with one

thousand five hundred (1,500) or fewer

service connections in any operating district

or division, averaged over the previous

three (3) consecutive years, a protest must

be signed by ten (10) percent or more of the

utility’s ratepayers, or twenty-five (25)

ratepayers, whichever is more, receiving

service from the utility at the time the

change in rate or rates is filed.  For purpos-

es of this rule, ratepayer is defined in

17.13.970.7 NMAC.

C. For a utility with more

than one thousand five hundred (1,500) but

less than five thousand (5,000) service con-

nections in any operating district or divi-

sion, averaged over the previous three (3)

consecutive years, a protest must be signed

by ten (10) percent or more of the ratepay-

ers receiving service from the utility at the

time the change in rate or rates is filed.  For

purposes of this rule, ratepayer is defined in

17.13.970.7 NMAC.

D. Timing of protest.

Protests shall be filed with the commission

no later than twenty (20) days after the util-

ity files with the commission the advice

notice proposing the change in rate or rates

and shall conform to the requirements of

17.13.970.13 NMAC.

E. Full review upon

protest. Upon the filing of a protest under

17.13.970.12 NMAC and after a commis-

sion determination that just cause exists to

review the proposed rate or rates, the com-

mission will conduct a full review of the

proposed rate or rates under Section 62-8-7

NMSA 1978 and 17.1.2.53 NMAC and

under 17.13.930 NMAC or 17.13.980

NMAC.

[17.13.970.12 NMAC - Rp, NMPSC Rule

970.6, 7/31/2007]

17.13.970.13 FORM AND FILING

OF PROTEST:

A. Contents of protest.

Protest petitions to the commission shall be

in writing, and signed by each of the

ratepayers submitting the protest.  All

protests shall contain the following:

(1) the name of the utility whose

proposed rates are being protested and iden-

tification of the rate or rates being protested;

(2) the name, mailing address,

and phone number of each ratepayer

protesting the proposed rates and the name,

mailing address, and phone number of each

ratepayer’s attorney, if any; and

(3) a caption of the proceeding, a

space for the docket number, and the title

“Protest.”

B. Format. Whenever

possible, protests shall be typed, double-

spaced, and shall be on paper 8 1/2 inches

wide and 11 inches long and fastened only

to the left side.

C. Use of commission

form. Protestants may use, but are not

required to use, the commission’s form for

protests.  The utility shall make copies of

the commission’s form available to its

ratepayers upon request.

D. Additional informa-

tion permitted. Protestants are strongly

encouraged, but are not required, to file

with the protest a statement or statements of

their reasons for protesting the proposed

rates as well as any data, exhibits, illustra-

tions, prepared testimony, or written argu-

ment which may aid the commission in its

determination of whether just cause exists

to review the rates.

E. Certificate of service.

The protestants shall serve copies of the

protest and any accompanying documents

on the utility whose proposed rates are

being protested either by first class U.S.

mail or by hand delivery.  A certificate of

service stating the date and manner of mail-

ing or delivery shall be included in or

attached to the protest at the time of filing

with the commission.

F. Number of copies

required. The protestants shall provide the

commission with an original plus ten (10)

copies of the protest and any accompanying

documents at the time of filing unless the

commission directs otherwise.

G. Date of filing. If a

protest is submitted to the commission

before the utility has filed the change in rate

or rates, the protest shall be deemed filed as

of the date of the utility’s filing.

H. Ratepayers’ status.

Ratepayers who have submitted a protest

under 17.13.970.13 NMAC will be deemed

parties to any protest proceeding, but will

not be deemed parties to a rate review pro-

ceeding.  Intervention in a ratemaking pro-

ceeding will be determined under 17.1.2.

NMAC.

[17.13.970.13 NMAC - Rp, NMPSC Rule

970.7, 7/31/2007]

17.13.970.14 RESPONSE TO

PROTEST:

A. Response with leave of

commission. No response to the substance

of a protest filed with the commission is

permitted except by leave of the commis-

sion or hearing examiner.

B. Challenge to validity

of protest petition. The utility whose pro-

posed rates are being protested may chal-

lenge the validity of the protest petition

within ten (10) days of the filing of the peti-

tion.

(1) The challenge shall be made

by motion conforming with the require-

ments of 17.1.2 NMAC and served upon

each of the protestants.

(2) The motion shall be accompa-

nied by affidavits and a brief in support of

the motion, which shall also be served upon

the protestants.

C. Protestants to estab-

lish validity of protest petition. If a

protest is challenged by motion of the utili-

ty made in accordance with17.13.970.14

NMAC, the commission or hearing examin-

er may direct the protestants to verify their

status as ratepayers of the utility or other-

wise establish the validity of the protest

petition.

D. Invalid protest peti-

tions. If the commission or hearing exam-

iner determines that the protest petition is

invalid, the commission or hearing examin-

er shall take such action as is deemed appro-

priate, including, but not limited to, dis-

missal of the protest.

E. Ruling on protest.

The commission shall determine the validi-

ty of any challenged protest prior to a com-

mission determination that just cause exists

to review the proposed rate or rates.

[17.13.970.14 NMAC - Rp, NMPSC Rule

970.8, 7/31/2007]

17.13.970.15 C O M M I S S I O N

REVIEW OF RATES AFTER JUST

CAUSE DETERMINATION:

A. Notice of hearing.

Once the commission determines that just

cause exists to review the proposed rate or

rates, the commission shall issue an order

noticing the rate or rates for hearing.  Either

this order or a subsequent order shall pre-

scribe:

(1) the manner of any further

notice to customers or the public, the cost of

which shall be borne by the utility;

(2) a deadline for the filing of

motions to intervene under 17.1.2 NMAC

and directions to any protestants that they

that they will not be considered parties to

the rate review proceeding unless they

move for and are granted intervener status;

and

(3) directions to parties other than

the utility and, to the extent the commission

or hearing examiner may deem helpful,

directions to the commission staff to file

written testimony and exhibits.

B. Service of notice: The

commission or hearing examiner shall mail

copies of all orders issued under

17.13.970.15 NMAC to each protestant

whether or not the protestant has sought or

been granted intervener status.

[17.13.970.15 NMAC - Rp, NMPSC Rule

970.10, 7/31/2007]

17.13.970.16 SUBMISSION OF

WRITTEN TESTIMONY AND

EXHIBITS BY UTILITY:

A. Information to be sub-

mitted upon commission determination of

just cause.  After a commission determina-

tion of just cause for review of the proposed
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rate or rates, the utility shall file the follow-

ing information and documents with the

commission within thirty (30) days unless

the commission or hearing examiner directs

otherwise:

(1) direct testimony and exhibits

intended to be introduced into evidence in

support of the proposed rate or rates, includ-

ing any rate filing package required by com-

mission rule or order and by 17.13.930

NMAC or 17.13.980 NMAC;

(2) a concise statement, supported

by the direct testimony and exhibits, identi-

fying:

(a) when the utility proposes to

change the ratemaking treatment upon

which the present rates are based, each pro-

posed change, the reasons for the proposed

change and the impact in dollars of the pro-

posed change on the rates being requested;

(b) the compound annual growth

rate of each account of plant and expendi-

tures since the test period used in the utili-

ty’s last rate filing; and

(c) any extraordinary event or cir-

cumstance, known or projected, which

materially alters the utility’s operating or

financial condition from the condition exist-

ing during the utility’s test period in its last

rate case; and

(3) a concise statement setting

forth the utility’s compliance or failure to

comply with each part of the commission’s

final order in each of the utility’s cases

decided during the preceding five (5) years

and its compliance or failure to comply with

17.6.450 NMAC and 17.1 2 NMAC

through 17.13.980 NMAC.

B. Copies. The utility

shall provide the commission with an origi-

nal plus five (5) copies of all documents

filed pursuant to Subsection A of

17.13.770.16 NMAC, unless the commis-

sion or hearing examiner directs otherwise.

[17.13.970.16 NMAC - Rp, NMPSC Rule

970.9, 7/31/2007]

17.13.970.17 STATUS OF

PROTESTANTS DURING PROCEED-

ING: The protestants who file a protest

will be deemed parties to any proceeding on

a motion made by the utility under

17.13.970.14 NMAC but will not be

deemed parties to the proceeding to review

and hear the proposed rate or rates.

Protestants may individually move to inter-

vene under 17.1.2 NMAC and may or may

not be granted intervener status.  The com-

mission or hearing examiner may limit the

number of interveners in the rate making

proceeding to avoid unnecessary delay,

duplication, or expense.

[17.13.970.17 NMAC - Rp, NMPSC Rule

970.11, 7/31/2007]

HISTORY OF 17.13.970 NMAC:

Pre-NMAC History. The material in this

part was derived from that previously filed

with the commission of public records-state

records center and archives.

NMPSC Rule 970, Procedures for Review

of Rates Proposed by Sewer Utilities

Having Annual Operating Revenues

Averaging Less Than $500,000 Over Any

Consecutive Three-Year Period, filed 12-

29-1989.

History of Repealed Material.

NMPSC Rule 970, Procedures for Review

of Rates Proposed by Sewer Utilities

Having Annual Operating Revenues

Averaging Less Than $500,000 Over Any

Consecutive Three-Year Period (filed 12-

29-1989) repealed 7/31/2007.

Other History.

NMPSC Rule 970, Procedures for Review

of Rates Proposed by Sewer Utilities

Having Annual Operating Revenues

Averaging Less Than $500,000 Over Any

Consecutive Three-Year Period” (filed 12-

29-1989) was replaced by 17.13.970

NMAC, Small Sewer Utilities, effective

7/31/2007.

Rules 110.39 through 110.41 [now 17.1.2

NMAC] rather than 17.12.810 NMAC

when proposing any rates, tolls, or charges.

C. When used in

17.12.810 NMAC the term “rates” shall

refer to any and all rates, tolls, or charges to

be filed with the [public service commis-

sion] public regulation commission under

Section 73-21-55C NMSA 1978.

[6/30/88; 17.12.810.2 NMAC - Rn,

NMPSC Rule 810.3 & A, 7-31-07]

17.12.810.4 D U R A T I O N :

Permanent.

[17.12.810.4 NMAC - N, 7/31/2007]

17.12.810.5 EFFECTIVE DATE:

[NMPSC Rule 810 shall be effective for all

filings made after the date of adoption of

former General Order No. 47 by the com-

mission and compliance thereof with the

State Rules Act, Section 14-4-1 NMSA

1978 et seq.  For all previous filings Interim

General Order No. 47, adopted September

3, 1985, shall remain in effect.] July 31,

2007, unless a later date is cited at the end

of a section.

[6/30/88; 17.12.810.5 NMAC - Rn,

NMPSC Rule 810.12 & A, 7-31-07]

17.12.810.8 TABLE OF CON-

TENTS

A. Purpose  17.12.810.6

NMAC

B. Authority  17.12.810.3

NMAC

C. A p p l i c a b i l i t y

17.12.810.2 NMAC

D. Filings by water and

sanitation districts proposing new rates

17.12.810.9 NMAC

E. Notice to taxpayer-

electors prior to filing of proposed rates

17.12.810.10 NMAC

F. Protests by taxpayer-

electors  17.12.810.11 NMAC

G. Form and filing of

protest  17.12.810.12 NMAC

H. Response to protest

17.12.810.13 NMAC

I. Submission of written

testimony and exhibits by district

17.12.810.14 NMAC

J. Commission review of

rates  17.12.810.15 NMAC

K. Status of protestants

during proceeding  17.12.810.16 NMAC

L. Effective date

17.12.810.5 NMAC

[6/30/88; 17.12.810.8 NMAC - Rn,

NMPSC Rule 810.12 & A, 7-31-07]

17.12.810.10 NOTICE TO TAX-

PAYER-ELECTORS PRIOR TO FIL-

ING OF PROPOSED RATES:

A. On or before the date a
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NEW MEXICO PUBLIC

REGULATION

COMMISSION
UTILITY DIVISION

This is an amendment to 17.12.810 NMAC,

Sections 1, 2, 4, 5, 8, 10, and 11, effective

07-31-07.  This action also renumbers and

reformats NMPSC Rule 810 (filed 6/30/88)

to 17.12.810 NMAC as required by the cur-

rent NMAC requirements, effective 07-31-

07.

17.12.810.1 ISSUING AGENCY:

New Mexico [Public Service Commission]

Public Regulation Commission.

[6/30/88; 17.12.810.1 NMAC - Rn,

NMPSC Rule 810 & A, 7-31-07] 

17.12.810.2 SCOPE:

A. Except as provided in

Subsection B of 17.12.810.2 NMAC,

17.12.810 NMAC governs the setting of

new rates, tolls, and charges by water and

sanitation districts organized under the

Water and Sanitation District Act, here-

inafter referred to sometimes as “districts.”

NMPSC Rules 110.39 through 110.41 [now

17.1.2 NMAC] relating to applications for

new rates shall not be applicable.

B. The provisions of

17.12.810 NMAC are not applicable to

water and sanitation districts which have

elected to become subject to the terms and

provisions of the Public Utility Act. Any

such districts shall comply with NMPSC



district files its proposed rates with the com-

mission the district shall notify in writing its

taxpayer-electors of the proposed rates.  The

notice may be mailed to the taxpayer-elec-

tors with their billings or independently.

B. The notice to taxpayer-

electors shall include the following infor-

mation:

(1) the amount of the increase

requested in both dollar amounts and per-

centage increase;

(2) the customer classifications to

which the new rates apply;

(3) the present rates, the proposed

rates, the percentage difference between the

present and proposed rates for each cus-

tomer class, the number of customers in

each class to which the proposed rates

would apply, and, for residential customers,

the present rates, the proposed rates and the

percentage difference between the present

bill and the anticipated bill for each of the

following levels of consumption—0 gal-

lons, 2,000 gallons, 3,000 gallons, 4,000

gallons, 5,000 gallons, 6,000 gallons, 7,000

gallons, 8,000 gallons, 9,000 gallons,

10,000 gallons, 15,000 gallons, 20,000 gal-

lons, 25,000 gallons, and 30,000 gallons,

and the highest level of consumption of any

residential ratepayer using in excess of

30,000 gallons in any billing period in the

twelve (12) months prior to preparation of

this notice by the utility;

(4) the date on which the district

is filing the schedule proposing the new

rates;

(5) a statement that the new rates

will be subject to review and approval by

the New Mexico [public service commis-

sion] public regulation commission only if a

protest is filed with the commission by

twenty-five (25) of the district’s taxpayer-

electors or five percent (5%) of the district’s

taxpayer-electors, whichever is less, no later

than thirty (30) days after the district has

filed with the commission the schedule pro-

posing the new rates, together with a state-

ment of the total number of taxpayer-elec-

tors in the district and the number of those

required to meet the requirements for a

valid protest and a statement in all capital

letters that if a hearing is held by the [pub-

lic service commission] public regulation

commission any costs incurred by the dis-

trict may be included in the district’s future

rates, following the district’s next rate case;

(6) a statement that procedures

for protesting proposed rates are set forth in

17.12.810 NMAC, a copy of which can be

obtained upon request from or inspected at

the main office of the district or the offices

of the commission in Santa Fe, and that

forms for protests are available from either

the district or the commission, and indicat-

ing the telephone numbers and addresses of

both the district and the commission;

(7) a statement that any interested

person may examine the rate filings, togeth-

er with any exhibits and related papers that

may be filed, at the main office of the dis-

trict or at the offices of the commission in

Santa Fe; and

(8) a statement that further infor-

mation may be obtained by contacting

either the district or the commission.

C. The district shall sub-

mit a copy of the form of notice to the com-

mission for approval at least fifteen (15)

days prior to giving notice to the taxpayer-

electors pursuant to Subsection A above.  If

the commission does not disapprove the

form of notice within five (5) working days

of submission of the notice the form will be

deemed approved.

D. Failure to comply with

this section shall be deemed grounds for

rejection of the filing under 17.12.810.9

NMAC proposing new rates.

[6/30/88; 10/21/91; 17.12.810.10 NMAC -

Rn, NMPSC Rule 810.5 & A, 7-31-07]

17.12.810.11 PROTESTS BY TAX-

PAYER-ELECTORS:

A. Rates proposed by a

district will be subject to commission

review upon the filing with the commission

of a protest signed by twenty-five (25) of

the taxpayer-electors of the district or five

percent (5%) of the taxpayer-electors of the

district, whichever is less.  Protest petitions

shall conform to the requirements of

17.12.810.12 NMAC and must be filed with

the commission no later than thirty (30)

days after the district files with the commis-

sion the schedule proposing new rates.  For

the purposes of 17.12.810 NMAC all

protest petitions filed with the commission

relating to the same district filing of pro-

posed new rates shall be deemed a

“protest.”

B. NMPSC Rules 110.38

through 110.45 and NMPSC Rules 110.45

through 110.142 [now 17.1.2 NMAC] shall

be applicable to proceedings commenced

upon the filing of a protest under

17.12.810.11 NMAC except to the extent

inconsistent with the provisions of

17.12.810 NMAC.

C. For purposes of

17.12.810 NMAC a taxpayer-elector is a

person [qualified] registered to vote [at gen-

eral elections] in any precinct in the state,

who: [either has paid or incurred a general

tax liability on real or personal property

within the district in the twelve (12) months

immediately preceding the  filing by the dis-

trict of its proposed rates, or who is pur-

chasing real property within the district

under real estate contract where property

tax has been paid or incurred on such real

property in the twelve (12) months immedi-

ately preceding the district’s filing of its

proposed rates.]

(1) is a resident of the district;

(2) is a nonresident of the district

who pays, or will be liable for paying, rates,

tolls or charges set by the board of the dis-

trict; or 

(3) is a non resident of the district

who either has paid or incurred a general tax

liability on real property within the district

in the twelve months immediately preced-

ing the district’s filing of its proposed rates

or who is purchasing real property within

the district under a real estate contract

where a property tax has been paid or

incurred on the real property in the twelve

months immediately preceding the district’s

filing of its proposed rates.

[6/30/88; 17.12.810.11 NMAC - Rn,

NMPSC Rule 810.6 & A, 7-31-07]
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NEW MEXICO

DEPARTMENT OF PUBLIC

SAFETY

This is an amendment to 10.10.2 NMAC,

Sections 8, 9, 10, 11, and 13, effective July

31, 2007.

10.10.2.8 ELIGIBLE APPLI-

CANTS: Eligible applicants are limited to

state agencies, local units of government,

faith-based organizations and non-profits.

Indian pueblos/tribes are only eligible if

they perform law enforcement functions as

determined by the U.S. secretary of the inte-

rior (refer to list below).  State institutions

of higher learning are considered to be

“state agencies” for eligibility purposes.

A. Jicarilla Apache tribal

police department

B. Laguna tribal police

department

C. Sandia tribal police

department

D. Picuris tribal police

department

E. Pojoaque tribal police

department

F. San Juan tribal police

department

G. Santa Clara tribal

police department

H. Taos pueblo tribal

police department

I. Tesuque tribal police

department

J. Ramah Navajo division

of public safety

K. Acoma tribal police

department

L. Isleta tribal police

department

M. Santa Ana tribal police

department

N. Zuni tribal police

department

[10.10.2.8 NMAC - Rp 10 NMAC 10.2.8,



3-15-00; A, 05-31-02; A, 07-29-05; A, 07-

31-07]

10.10.2.9 DISTRIBUTION OF

FORMULA FUNDS: Variable pass-

through:  state shall distribute to its local

units of government, faith-based organiza-

tions and non-profits, in the aggregate, the

portion of the state’s formula grant funds

equal to the local government share of total

state and criminal justice expenditures for

the previous fiscal year (Sec. 506. (b) (1) of

the act).  A minimum of 49.29% must be

passed through to local units of government

and non-profits; and, no more than 50.71%

can be used by state agencies.  States may

exceed the minimum pass-through by pro-

viding funds not used at the state level to

local units of government.  In distributing

funds among urban, rural, and suburban

units of local government, the state shall

give priority to those jurisdictions with the

greatest need (Sec. 506. (b) (2) of the act).

[10.10.2.9 NMAC - Rp 10 NMAC 10.2.9,

3-15-00; A, 05-31-02; A, 05-28-04; A, 07-

29-05; A, 07-31-07]

10.10.2.10 AUTHORIZED PRO-

JECTS/PROGRAM AREAS

A. Authorized programs

for [2005] 2007 funding are listed below.

Descriptions for each program can be found

in attachment A.  Approved program [pur-

posed] purpose areas:

(1) law enforcement 

(2) planning, evaluation and tech-

nology 

B. Applicants may request

copies of the [2004] New Mexico drug [and

violent crime control] strategy by writing

the Department of Public Safety, Grants

Accountability and Compliance Section,

Post Office Box 1628, Santa Fe, New

Mexico 87504 or by calling (505) [827-

9062] 827-9112.

[10.10.2.10 NMAC - Rp 10 NMAC

10.2.10, 3-15-00; A, 05-31-02; A, 05-28-04;

A, 07-29-05; A, 07-31-07]

10.10.2.11 A P P L I C A T I O N

REQUIREMENTS: All applicants for

funding under the JAG formula grant pro-

gram must adhere to the following proce-

dures.

A. Each applicant shall

forward an original and [five (5)] four (4)

copies of the application to the Grants

Accountability and Compliance Section,

Department of Public Safety, 4491 Cerrillos

Road, P.O. Box 1628, Santa Fe, New

Mexico 87504-1628, phone number [827-

3398] 827-9112.

B. The application should

be single-spaced and single-sided on 8 1/2 x

11” paper.  Print styles and sizes should be

conducive to easy reading, i.e., no italics

unless used for highlighting.  The entire

application packet should not exceed forty

(40) pages.

C. Application deadline:

All applications must be received at the

grants accountability and compliance sec-

tion, department of public safety no later

than 5:00 P.M., [August 19, 2005] August

24, 2007.  It is the responsibility of the

applicant to ensure that the application is

received by the grants accountability and

compliance section, department of public

safety.  Any application not received by the

grants accountability and compliance sec-

tion will not be considered once the dead-

line has expired.

D. Single purpose area

rule:  Only applications proposing to carry

out a project in one single program will be

accepted for funding consideration.

E. Proposed project term:

The term of the project proposed in the

application may exceed 12 months; howev-

er, funding beyond the initial award for 12

months is not guaranteed.  Availability of

limited funds restricts the state in granting

award amounts on a year-to-year basis.  The

state recognizes that continued funding of

successful projects is paramount to the suc-

cess of the overall program.  Projects should

be designed to be consistent with the multi-

year state strategy.

F. Certification require-

ments:  Drug free workplace requirement:

This applies to state agencies ONLY. Title

V, Section 5153, of the Anti-Drug Abuse

Act of 1988 provides that all state agencies

receiving federal funds shall certify and

submit proof to the granting agency that it

will provide a drug-free workplace.

G. Debarment, suspension,

ineligibility, and voluntary exclusion:  All

applicants for funds will be required to

complete a certification stating that the

applicant has not been suspended, debarred,

or is otherwise ineligible to participate in

this federal program.

H. Disclosure of lobbying

activities requirement:  Section 319 of

Public Law 101-121 generally prohibits

recipients of federal contracts, grants and

loans from using appropriated funds for lob-

bying the executive or legislative branches

of the federal government in connection

with a specific contract, grant or loan.

Section 319 also requires each person who

requests or receives a federal contract,

grant, cooperative agreement, loan or a fed-

eral commitment to insure or grant a loan,

to disclose lobbying.  The term “recipient”

as used in this context does not apply to

Indian tribes, organizations, or agencies.

I. Disclosure of federal

participation requirement:  Section 8136 of

the Department of Defense Appropriations

Act (Stevens Amendment) enacted in

October 1988, requires that when issuing

statements, press releases, requests for pro-

posals, bid solicitations, and other docu-

ments describing projects or programs

funded in whole or in part with federal

money, all grantees receiving federal funds,

including but not limited to state and local

governments, shall clearly state (1) the per-

centage of the total cost of the program or

project which will be financed with federal

money, and (2) the dollar amount of federal

funds for the project or program.  This

applies only to subgrantees who receive

$500,000 or more in the aggregate during a

single funding year.

J. General financial

requirements:  Grants funded under the for-

mula grant program are governed by the

provisions of 28 CFR Part 66, Common

Rule, Uniform Administrative

Requirements for Grants and Cooperative

Agreements with State and Local

Government and the Office of Management

and Budget (OMB) Circulars applicable to

financial assistance.  These circulars along

with additional information and guidance

contained in “OJP financial guide for

grants” (current edition), are available from

OJP and from the grants accountability and

compliance section.  This guideline manual

provides information on cost allowability,

methods of payment, audits, accounting

systems and financial records.

K. Audit requirement:

Agencies applying for federal funds must

assure that they will comply with the appro-

priate audit requirement.  Subgrantees

[receiving] expending $500,000 or more in

a fiscal year in all sources of federal funding

shall have [an audit made] a single-organi-

zationwide audit conducted in accordance

with OMB Circular A-133, as amended.

L. Confidential funds

requirement:  State agencies and local units

of government may apply for and receive

grants to conduct law enforcement under-

cover operations.  Each agency must certify

that it will develop policies and procedures

to protect the confidentiality of the opera-

tions.  Agencies must also certify that they

will comply with the office of justice pro-

grams [manual OJP] financial guide current

edition.

M. Civil rights require-

ment:  The applicant certifies that it will

comply with the non-discrimination

requirements of the Omnibus Crime

Control and Safe Streets Act of 1968, as

amended; Title II of the Americans With

Disabilities Act of 1990 42 U.S.C. 12131;

Title VI of the Civil Rights Act of 1964;

Section 504 of the Rehabilitation Act of

1973, as amended; Title IX of the Education

Amendments of 1972; the Age

Discrimination Act of 1975; the Department

of Justice Nondiscrimination Regulations
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28 CFR Part 35 and 42, Subparts C, D, E

and G; and Executive Order 11246, as

amended by Executive Order 11375, and

their implementing regulations.  This appli-

cant further certifies that if a federal or state

court or the administrative agency makes a

finding of discrimination, it will immediate-

ly forward a copy of the finding to the

grantor agency, for submission to the office

of civil rights, office of justice programs,

U.S. department of justice within 30 days of

receipt.

[N. Period of project sup-

port:

(1) 48-month limitation:  Projects

funded under this program may be funded

for a maximum of four years (48 months) in

the aggregate, including any period occur-

ring before the effective date of the Anti-

Drug Abuse Act.  The limitation on funding

applies to all projects which have received

48 months in the aggregate of formula

and/or discretionary grant funding under the

Omnibus Crime Control and Safe Streets

Act as amended. This includes the justice

assistance and the state and local law

enforcement assistance programs or combi-

nations of these programs.  Sec 504 (f) of

the act. The 48-month grant period need not

comprise of consecutive funding years as

long as the project is substantially the same.

(2) Exception:  The limitation on

funding applies to all projects except multi-

jurisdictional drug task forces (purpose area

02, multi-jurisdictional gang task forces

(purpose area 24).]

[10.10.2.11 NMAC - Rp 10 NMAC 10.2.11,

3-15-00; A, 05-31-02; A, 05-28-04; A, 07-

29-05; A, 07-31-07]

10.10.2.13 [MATCH REQUIRE-

MENTS:  JAG funds may be used to pay

up to 75 percent of the cost of a project.  All

subgrantees must provide a match of at least

25 percent of the total project cost.

Agencies which are able to “over match”

are encouraged to do so and to document

these expenditures.

A. Hard (cash) match

requirements:  The non-federal share of

expenditures shall be paid in cash (Section

504 (e) of the act).  Funds required to pay

the non-federal portion of the cost of each

program and project for which the grant is

made shall be in addition to funds that

would otherwise be made available for law

enforcement by the recipients of the grant

funds (Section 503 (a) (3) of the act).  Hard

(cash) match may be applied from the fol-

lowing sources only:

(1) funds from state and local

units of government that have been specifi-

cally appropriated or designated as match-

ing funds for certain programs or projects;

(2) funds available through the

equitable sharing (federal asset sharing)

program;

(3) funds contributed from private

sources; and

(4) program income funds as a

result of any method used to generate pro-

gram income, i.e., seized assets, forfeitures,

client fees, etc.

(5) Indian pueblos/tribes which

perform law enforcement functions (as

determined by the secretary of the interior)

are not required to match, (Section 504 (a)

(2) of the act). Joint projects which include

Indian pueblos/tribes must prorate the

pueblo’s or tribe’s portion of grant funds

and apply the same percentage to the match

in order to reduce the required match

amount proportionately.

B. Use of proceeds

received under the equitable sharing pro-

gram (federal asset sharing) as match: State

and local units of government may use cash

they received under the equitable sharing

program to cover the non-federal portion of

costs of any OJP project or program.

C. Use of proceeds from

asset forfeitures as match:  A state or local

unit of government may use forfeiture funds

as match if state and local statutes allow for

the collection and retention of such funds.

D. Use of confidential

funds as match:  A state or local unit of gov-

ernment may use confidential funds as

match as long as they can be tracked as a

one-time expenditure during the life of the

grant-funded project based on “chain of

custody” documents.] [Reserved]

[10.10.2.13 NMAC - Rp 10 NMAC

10.2.13, 3-15-00; A, 05-31-02; A, 05-28-04;

A, 07-29-05; Repealed, 07-31-07]
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