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Notices of Rulemaking and Proposed Rules

NEW MEXICO
ENVIRONMENTAL
IMPROVEMENT BOARD

NEW MEXICO ENVIRONMENTAL
IMPROVEMENT BOARD

NOTICE OF PUBLIC HEARING TO
CONSIDER PROPOSED REVISION
OF THE PUBLIC SWIMMING POOLS,
SPAS, AND BATHS REGULATIONS,
7.18.2 THROUGH 7.18.4 NMAC

The New  Mexico Environmental
Improvement Board (“Board” or “EIB”)
will hold a public hearing on March 4, 2008
at 9:00 a.m. and continuing thereafter as
necessary in Room 317, State Capitol
Building, 490 Old Santa Fe Trail, Santa Fe,
New Mexico 87501. The hearing location
may change prior to March 4, 2008 and
those interested in attending should check
the EIB website:
http://www.nmenv.state.nm.us/oots/eib.htm
prior to the hearing. The purpose of the
hearing is to consider proposed amend-
ments to 7.18.2 NMAC, 7.18.3 NMAC and
7.184 NMAC of the Public Swimming
Pool, Spas and Baths Regulations. The
New Mexico Environment Department
(“NMED?”) is the proponent of these regula-
tions.

The proposed amendments relate to several
specific areas, including (i) specific regula-
tory requirements for hot springs public
baths, (ii) provisions pertaining to required
upgrades upon the modification of existing
pools, (iii) amendments to the design and
construction provisions in the rules to make
them conform to American National
Standards Institute (“ANSI”) standards, (iv)
revisions to the lifeguard requirements,
changes to the public pool enclosure and
barrier requirements, and (vi) the addition
of definitions.

Please note formatting and minor technical
changes in the regulations may occur. In
addition, the Board may make other amend-
ments as necessary to accomplish the pur-
pose of providing public health and safety
in response to public comments submitted
to the Board and evidence presented at the
hearing.

The proposed regulations may be reviewed
during regular business hours at the office
of the Environmental Improvement Board,
Harold Runnels Building, 1190 St. Francis
Drive, Room N-2153 Santa Fe, NM, 87505.
Copies of the proposed regulations may be
obtained by contacting Joyce Medina at
(505) 827-2425 or by email at joyce medi-

na@nmenv.state.nm.us.  Please refer to
Docket No. EIB 07-12(R). The proposed
regulations can also be found on the NMED
website at
http://www.nmenv.state.nm.us/fod/swim_p
ools/poolrules.html.  Written comments
regarding the new regulations may be
addressed to Ms. Medina at the above
address, and should reference docket num-
ber EIB 07-12(R).

The hearing will be conducted in accor-
dance with 20.1.1 NMAC (Rulemaking
Procedures) Environmental Improvement
Board, the Environmental Improvement
Act, NMSA 1978, Section 74-1-9, and other
applicable procedures.

All interested persons will be given reason-
able opportunity at the hearing to submit
relevant evidence, data, views and argu-
ments, orally or in writing, to introduce
exhibits, and to examine witnesses. Any
person who wishes to submit a non-techni-
cal written statement for the record in lieu
of oral testimony shall file such statement
prior to the close of the hearing.

Persons wishing to present technical testi-
mony must file with the Board a written
notice of intent to do so. The notice of
intent shall:

- identify the person or entity for whom the
witness(es) will testify;

- identify each technical witness that the
person intends to present and state the qual-
ifications of the witness, including a
description of their education and work
background;

- summarize or include a copy of the direct
testimony of each technical witness and
state the anticipated duration of the testimo-
ny of that witness;

- list and describe, or attach, each exhibit
anticipated to be offered by that person at
the hearing; and

- attach the text of any recommended mod-
ifications to the proposed changes.

Notices of intent for the hearing must be
received in the Office of the Environmental
Improvement Board by no later than 5:00
pm on February 18, 2008, and should refer-
ence the name of the regulation, the date of
the hearing, and docket number EIB 07-
12(R). Notices of intent to present technical
testimony should be submitted to:

Joyce Medina
Board Administrator

NMED Boards and Commissions
Harold Runnels Building

1190 St. Francis Dr., Room N-2153
Santa Fe, NM 87502

If you are an individual with a disability and
you require assistance or an auxiliary aid,
e.g. sign language interpreter, to participate
in any aspect of this process, please contact
Judy Bentley at the Personnel Services
Bureau by February 19, 2008. The
Personnel Services Bureau can be reached
at the New Mexico Environment
Department, 1190 St. Francis Drive, P.O.
Box 26110, Santa Fe, NM 87502, (505)
827-2844. TDD or TDY users may access
this number via the New Mexico Relay
Network (Albuquerque TDD users: (505)
275-7333; outside of Albuquerque: 1-800-
659-1779.)

The Board may make a decision on the pro-
posed regulatory change at the conclusion
of the hearing, or the Board may convene a
meeting after the hearing to consider action
on the proposal.

NEW MEXICO HUMAN

SERVICES DEPARTMENT
INCOME SUPPORT DIVISION

NOTICE OF PUBLIC HEARING

The Human Services Department will hold
a public hearing to propose an addition to
the Cash Assistance Program. The hearing
will be held at 1:00 p.m. on January 31,
2008.  The hearing will be held at the
Income Support Division conference room,
2009 S. Pacheco St., Santa Fe, NM. The
conference room is located in Room 120 on
the lower level.

The Department proposes adding a new part
to Chapter 102 of Title 8 at 8.102.501
NMAC. The Department proposes taking
this action in order to establish an
Employment Retention Bonus Program.
The Employment Retention Bonus Program
encourages New Mexico Work participants
to retain employment while offering cash
assistance and supportive services for doing
so. New Mexico work participants can
potentially be eligible for a $200.00 month-
ly cash bonus if they meet and maintain
defined criteria. The Department will also
will be removing regulation Subsection C of
8.102.520.12 NMAC now titled, “Excess
Hours Work Deduction”, in accordance
with House Bill 342 simultaneously with
the implementation of the Employment

Retention Bonus Program effective July 15t
2008.
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The proposed regulation is available on the
Human Services Department website at
http://www.hsd.state.nm.us/isd/ISDRegister
s.html. Individuals wishing to testify or
requesting a copy of the proposed regula-
tion should contact the Income Support
Division, P.O. Box 2348, Pollon Plaza,
Santa Fe, NM 87505-2348, or by calling
505-827-7250.

Individuals who do not wish to attend the
hearing may submit written or recorded
comments. Written or recorded comments
must be received by 5:00 P.M. on the date of
the hearing. Please send comments to:

Pamela S. Hyde, J.D., Secretary
Human Services Department
P.O. Box 2348 Pollon Plaza
Santa Fe, NM  87504-2348

You may send comments electronically to:
vida.tapia-sanchez(@state.nm.us

NEW MEXICO BOARD OF
OPTOMETRY

LEGAL NOTICE

Public Rule Hearing and Regular Board
Meeting

The New Mexico Optometry Examiners
Board will hold a Rule Hearing on Monday,
February 11, 2008. Following the Rule
Hearing the New Mexico Optometry
Examiners Board will convene a regular
meeting to adopt the rules and take care of
regular business. = The New Mexico
Optometry Examiners Board Rule Hearing
will begin at 9:00 a.m. and the Regular
Meeting will convene following the rule
hearing. The meetings will be held in the
Rio Grande Room at the Regulation and
Licensing Department, Toney Anaya
Building located at the West Capitol
Complex, 2550 Cerrillos Road in Santa Fe,
New Mexico.

The purpose of the rule hearing is to con-
sider adoption of proposed amendments and
additions to the following Board Rules and
Regulations in 16.16.1 NMAC: General
Provisions; 16.16.3 NMAC: Requirements
for Licensure by Examination; 16.16.4
NMAC: Requirements for Licensure by
Endorsement; 16.16.5 NMAC:
Examination for Optometric Licensure;
16.16.7 NMAC: Pharmaceutical
Certification; 16.16.8 NMAC: DEA
Registration  Requirements; 16.16.10
NMAC: Renewal of New Mexico
Optometry Licenses; 16.16.11 NMAC:
License Expiration Due to Non-Renewal;
Reactivation; 16.16.12 NMAC: Retirement
and Reinstatement of Optometry License;

16.16.13 NMAC: Continuing Education;
and 16.16.16 NMAC: Practice Location;
Ownership.

Persons desiring to present their views on
the proposed rules may write to request
draft copies from the Board office at the
Toney Anaya Building located at the West
Capitol Complex, 2550 Cerrillos Road in
Santa Fe, New Mexico 87504, or call (505)
476-4630 after January 11, 2008. In order
for the Board members to review the com-
ments in their meeting packets prior to the
meeting, persons wishing to make com-
ments regarding the proposed rules must
present them to the Board Office in writing
no later than January 28, 2008. Persons
wishing to present their comments at the
hearing will need (10) copies of any com-
ments or proposed changes for distribution
to the Board and staff.

If you have questions, or if you are an indi-
vidual with a disability who wishes to
attend the hearing or meeting, but you need
a reader, amplifier, qualified sign language
interpreter, or any other form of auxiliary
aid or service to participate, please call the
Board office at (505) 476-4630 at least two
weeks prior to the meeting or as soon as
possible.

Martha L. Gallegos, Administrator
PO Box 25101- Santa Fe, New Mexico
87504

NEW MEXICO PUBLIC
REGULATION

COMMISSION
INSURANCE DIVISION

STATE OF NEW MEXICO
PUBLIC REGULATION
COMMISSION
INSURANCE DIVISION

IN THE MATTER OF AMENDING
13.10.11 NMAC, HEALTH
INSURANCE ALLIANCE PLAN OF
OPERATION AND ELIGIBILITY
CRITERIA AND
REPEALING 13.17.3 NMAC,
SUBSEQUENT INJURY
DOCKET NO. 07-00452-IN

FUND

NOTICE OF HEARING ON
PROPOSED RULEMAKING AND
PROCEDURAL ORDER

NOTICE IS HEREBY GIVEN that the
New Mexico Superintendent of Insurance
(“Superintendent”) proposes to amend
13.10.11 NMAC, Health Insurance Alliance
Plan of Operation and Eligibility Criteria
and to repeal 13.17.3 NMAC, Subsequent

Injury Fund. The Superintendent, being
fully advised, FINDS and CONCLUDES:

1. The Superintendent is proposing
amendments to 13.10.11 NMAC Health
Insurance Alliance Plan of Operation and
Eligibility Criteria, requested by the board
of directors of the New Mexico Health
Insurance Alliance. The amendments are
intended to address certain administrative
issues that require changes in the plan of
operation, including requiring inactive
agents to be recertified and clarifying eligi-
bility for certain individual continuation
coverage. Additionally, the plan of opera-
tion is being conformed to changes in
statute requiring dependent coverage
through age 25.

2. The Superintendent is proposing a
repealer of 13.17.3 NMAC, Subsequent
Injury Fund because the rule’s statutory
authority has been repealed and the fund
was closed out as of June 30, 2002.

3. Copies of the proposal are available
as follows:

a. by downloading from the Public
Regulation Commission’s website,
www.nmpre.state.nm.us, under Proposed
Rules, Insurance: Amending 13.10.11
NMAUC, Health Insurance Alliance Plan of
Operation and Eligibility Criteria and
Repealing 13.17.3 NMAC, Subsequent
Injury Fund;

b. by sending a written request
with the docket number, rule names, and
rule numbers to the Public Regulation
Commission’s Docketing Office, P.O. Box
1269, Santa Fe, NM 87504-1269 along with
a self-addressed envelope and a check for
$5.00 made payable to the Public
Regulation Commission to cover the cost of
copying; or

c. for inspection and copying dur-
ing regular business hours in the Public
Regulation Commission’s  Docketing
Office, Room 406, P.E.R.A. Building, cor-
ner of Paseo de Peralta and Old Santa Fe
Trail, Santa Fe, NM.

4.  The Superintendent requests writ-
ten and oral comments from all interested
persons and entities on the proposal. All rel-
evant and timely comments, including data,
views, or arguments, will be considered by
the Superintendent. In reaching his deci-
sion, the Superintendent may take into
account information and ideas not con-
tained in the comments, providing that such
information or a writing containing the
nature and source of such information is
placed in the docket file, and provided that
the fact of the Superintendent’s reliance on
such information is noted in the order the
Superintendent ultimately issues.
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IT IS THEREFORE ORDERED that this
Notice of Hearing on Proposed Rulemaking
and Procedural Order be issued.

IT IS FURTHER ORDERED that an
informal public hearing pursuant to Section
59A-4-18 NMSA 1978 be held on
Wednesday January 30, 2008 at 9:30 a.m.
in the Public Regulation Commission,
Fourth Floor Hearing Room, P.E.R.A.
Building, corner of Paseo de Peralta and
Old Santa Fe Trail, Santa Fe, New Mexico
for the purpose of receiving oral public
comments including data, views, or argu-
ments on the proposal. All interested per-
sons wishing to present oral comments may
do so at the hearing. Interested persons
should contact the Insurance Division ahead
of time to confirm the hearing date, time,
and place since hearings are occasionally
rescheduled.

IT IS FURTHER ORDERED that all
interested parties may file written com-
ments on the proposal on or before
Monday, January 28 , 2008. An original
and two copies of written comments must
be filed with the Public Regulation
Commission’s Docketing Office, Room
406, P.O. Box 1269, Santa Fe, NM 87504-
1269. The docket number must appear on
each submittal. If possible, please also e-
mail a copy of written comments in
Microsoft Word format to
michael.batte@state.nm.us. Comments will
be available for public inspection during
regular business hours in the Docketing
Office, Room 406, P.E.R.A. Building, cor-
ner of Paseo de Peralta and Old Santa Fe
Trail, Santa Fe, NM.

IT IS FURTHER ORDERED that the
Superintendent may require the submission
of additional information, make further
inquiries, and modify the dates and proce-
dures if necessary to provide for a fuller
record and a more efficient proceeding.

IT IS FURTHER ORDERED that
Insurance Division Staff shall cause a copy
of this Notice to be published once in the
New Mexico Register and once in the
Albuquerque Journal.

PLEASE BE ADVISED THAT the New
Mexico Lobbyist Regulation Act, Section 2-
11-1 et seq., NMSA 1978 regulates lobby-
ing activities before state agencies, officers,
boards and commissions in rulemaking and
other policy-making proceedings. A person
is a lobbyist and must register with the
Secretary of State if the person is paid or
employed to do lobbying or the person rep-
resents an interest group and attempts to
influence a state agency, officer, board or
commission while it is engaged in any for-

mal process to adopt a rule, regulation, stan-
dard or policy of general application. An
individual who appears for himself or her-
self is not a lobbyist and does not need to
register. The law provides penalties for vio-
lations of its provisions. For more informa-
tion and registration forms, contact the
Secretary of State’s Office, State Capitol
Building, Room 420, Santa Fe, NM 87503,
(505) 827-3600.

PLEASE BE ADVISED THAT individu-
als with a disability, who are in need of a
reader, amplifier, qualified sign language
interpreter, or any other form of auxiliary
aid or service to attend or participate in the
hearing, may contact the Docketing Office
at (505) 827-4526. Public documents asso-
ciated with the hearing can be provided in
various accessible forms for disabled indi-
viduals. Requests for summaries or other
types of accessible forms should also be
addressed to the Docketing Office.

DONE, this 13th day of December 2007.
NEW MEXICO PUBLIC REGULA-
TION COMMISSION

INSURANCE DIVISION

/s/

MORRIS J. CHAVEZ, Superintendent of
Insurance

NEW MEXICO RACING
COMMISSION

NEW MEXICO RACING
COMMISSION
NOTICE OF RULEMAKING AND
PUBLIC HEARING

NOTICE IS HEREBY GIVEN
that a rulemaking and public hearing will be
held in the Board room, at 4900 Alameda
Blvd. NE, Suite A, Albuquerque, New
Mexico. The public session will begin at
10:30 o’clock a.m. on Thursday, January
10, 2008. The Commission will consider
adoption of the proposed amended rule for
incorporation into the Rules Governing
Horse Racing in New Mexico No. 15.2.1.8
(regarding issuance of a license/ Indian tribe
or pueblo comment) and No. 15.2.6.9
(regarding medications and prohibited sub-
stances).

Copies of the proposed rules may
be obtained from Julian Luna, Agency
Director, New Mexico Racing Commission,
4900 Alameda Blvd NE, Suite A,
Albuquerque, New Mexico 87113, (505)

222-0700. Interested persons may submit
their views on the proposed rules to the
commission at the above address and/or
may appear at the scheduled meeting and
make a brief verbal presentation of their
view.

Anyone who requires special
accommodations is requested to notify the
commission of such needs at least five days
prior to the meeting.

Julian Luna
Agency Director

Dated: December 13, 2007

NEW MEXICO TAXATION
AND REVENUE
DEPARTMENT

NEW MEXICO TAXATION AND
REVENUE DEPARTMENT

NOTICE OF HEARING AND
PROPOSED RULES

The New Mexico Taxation and Revenue
Department proposes to adopt the following
regulations:

Gross Receipts and Compensating Tax
Act

3.2.247.7 NMAC Section 7-9-112 NMSA
1978

(Definitions)

3.2.247.8 NMAC Section 7-9-112 NMSA
1978

(Written Statement)

3.2.247.9 NMAC Section 7-9-112 NMSA
1978

(Good Faith Acceptance of Buyer’s
Written Statement)

These proposals were placed on file in the
Office of the Secretary on December 17,
2007. Pursuant to Section 9-11-6.2 NMSA
1978 of the Taxation and Revenue
Department Act, the final of the proposals,
if filed, will be filed as required by law on
or about March 14, 2008.

A public hearing will be held on the propos-
als on Wednesday, February 27, 2008, at
9:30 a.m. in the Secretary’s Conference
Room No. 3002/3137 of the Taxation and
Revenue Department, Joseph M. Montoya
Building, 1100 St. Francis Drive, Santa Fe,
New Mexico. Auxiliary aids and accessible
copies of the proposals are available upon
request; contact (505) 827-0928. Comments
on the proposals are invited. Comments
may be made in person at the hearing or in
writing. Written comments on the proposals



1184

New Mexico Register / Volume XVIII, Number 24 / December 31, 2007

should be submitted to the Taxation and
Revenue Department, Director of Tax
Policy, Post Office Box 630, Santa Fe, New
Mexico 87504-0630 on or before February
27, 2008.

TITLE 3: TAXATION
CHAPTER 2: GROSS RECEIPTS
TAXES

PART 247: DEDUCTION -
GROSS RECEIPTS TAX - SOLAR
ENERGY SYSTEMS

3.2.247.1 ISSUING AGENCY:

Taxation and Revenue Department, Joseph
M. Montoya Building, 1100 South St.
Francis Drive, P.O. Box 630, Santa Fe NM
87504-0630

[3.2.247.1 NMAC - N, XXX]

3.2.247.2 SCOPE: This part
applies to each person engaging in business
in New Mexico.

[3.2.247.2 NMAC - N, XXX]

3.2.247.3 STATUTORY
AUTHORITY: Section 9-11-6.2 NMSA
1978.

[3.2.247.3 NMAC - N, XXX]

3.2.247.4
Permanent.
[3.2.247.4 NMAC - N, XXX]

DURATION:

3.2.247.5 EFFECTIVE DATE:
XXX, unless a later date is cited at the end
of a section, in which case the later date is
the effective date.

[3.2.247.5 NMAC - N, XXX]

3.2.247.6 OBJECTIVE: The
objective of this part is to interpret, exem-
plify, implement and enforce the provisions
of the Gross Receipts and Compensating
Tax Act.

[3.2.247.6 NMAC - N, XXX]

3.2.247.7 DEFINITIONS: The
terms and phrases defined in 3.2.247.7
NMAC apply to the implementation of the
deduction pursuant to Laws 2007, Chapter
204, Section 10.

A. Equipment:
“Equipment” means an essential machine,
mechanism, or a component or fitting there-
of, used directly and exclusively in the
installation or operation of a solar energy
system. Equipment is included in the solar
energy system when the cost can be includ-
ed in the basis of the solar energy system as
established under the applicable provisions
of the Internal Revenue Code of 1986.

B. Trombe wall: A
“trombe wall” is a sun-facing wall built
from material that can act as a thermal mass,
such as stone, concrete, adobe or water
tanks, combined with an air space and glass

to form a solar thermal collector.

C. Solar panel: A “solar
panel” is a solar thermal collector, such as a
solar hot water or air panel used to heat
water, air or otherwise collect solar thermal
energy. “Solar panel’ may also refer to a
photovoltaic system.

D. Solar thermal collec-
tor: A “solar thermal collector” means an
energy system that collects or absorbs solar
energy for conversion into heat for the pur-
poses of space heating, space cooling or
water heating.

E. Solar thermal energy:
“Solar thermal energy” is a technology for
harnessing solar power for practical appli-
cations from solar heating to electrical
power generation.

F. Photovoltaic system:
A “photovoltaic system” means an energy
system that collects or absorbs sunlight for
conversion into electricity.

G. Installation of a solar
energy system: The “installation of a solar
energy system” includes replacement of
some part of the system, or a similar change
to the system that would qualify as an
adjustment to basis for federal income tax
purposes. Labor for maintenance or service
of a solar energy system does not qualify for
the deduction in the absence of an installa-
tion of some part of the system. Labor to
perform post-installation adjustments to the
solar energy system qualifies for the deduc-
tion when the adjustments are performed to
optimize the operation of the solar energy
system as part of the initial installation and
are performed within one year of the initial
installation.

H. Solar energy system:
A “solar energy system” as defined in
Subsection B of Laws 2007, Chapter 204,
Section 10, includes components or systems
for collecting and storing energy, but does
not include components or systems related
to the use of the energy. Examples of use
would include the pipes carrying heated
water to a faucet or the electrical wire car-
rying electricity to an outlet.

[3.2.247.7 NMAC - N, XXX]

3.2.247.8
MENT

WRITTEN STATE-

A. Receipts from selling
equipment or installation services to per-
sons who state in writing that they are pur-
chasing the equipment or installation serv-
ices for the exclusive use in installation and
operation of a solar energy system pursuant
to Laws 2007, Chapter 204, Section 10,
may be deducted from the seller's gross
receipts pursuant to Laws 2007, Chapter
204, Section 10 if the statement:

(1)  contains a declaration that
the purchaser-signer will be using the
equipment or component part in a qualified
solar energy system pursuant to Laws 2007,

Chapter 204, Section 10;

2) that the equipment pur-
chased or installed is an essential machine,
mechanism, or a component or fitting there-
of, used directly and exclusively in the
installation or operation of a solar energy
system;

(3) that the equipment or com-
ponent part can be included in the basis of
the qualified solar energy system as estab-
lished under the applicable provisions of the
Internal Revenue Code of 1986;

(4)  is personally signed by the
purchaser or the purchaser's agent who
makes the statement, and

(5) 1is accepted in good faith by
the seller.

B. Receipts from selling or
installing solar energy systems pursuant to
Laws 2007, Chapter 204, Section 10 may
not be deducted from gross receipts unless
the sale is made to a person who makes a
written statement which is in compliance
with 3.2.247.8 NMAC, or can provide evi-
dence acceptable to the department that the
service or equipment is purchased solely for
use in a qualified solar energy system.

C. For the purposes of
Laws 2007, Chapter 204, Section 10 it is
sufficient if the seller receives one written
statement from each purchaser. The one
written statement may cover multiple pur-
chases of equipment or installation services
used solely in a qualified solar energy sys-
tem provided the seller maintains that state-
ment on file.

[3.2.247.8 NMAC - N, XXX]

3.2.247.9 GOOD FAITH
ACCEPTANCE OF BUYER’S WRIT-
TEN STATEMENT

A. When a seller accepts
in good faith a person’s written statement
that the person is purchasing the service or
equipment for the sole use of the sale and
installation of a solar energy system pur-
suant to Laws 2007, Chapter 204, Section
10, the written statement shall be conclusive
evidence that the proceeds from the transac-
tion with the person having made this state-
ment are deductible from the seller’s gross
receipts.

B. Example 1: X is
installing a non-vented trombe wall in his
home. Y sells adobe blocks to X for the
trombe wall. X gives Y the proper written
statement that the block is for the sole use of
installing a solar energy system. X may
deduct the gross receipts received from the
sale of the adobe blocks.

C. Example 2: Same facts
as example 1, but some of the adobe blocks
being purchased from Y are to be used for
the construction of a block wall around the
perimeter of X’s property. X is not using the
adobe blocks solely to construct a non-vent-
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ed trombe wall in his home. X gives Y the
proper written statement that the block is for
the sole use of installing a solar energy sys-
tem. Y accepts the statement in good faith
and may deduct the gross receipts received
from the sale of the block. Because X is not
using the block for the sole use of installing
a solar energy system, X will be liable for
the compensating tax on the value of the
block and may be liable for making false
statements.

D. Example 3: C buys a
tractor from E, to haul materials used to
construct a non-vented trombe wall in his
personal residence. The equipment is not is
an essential machine, mechanism, or a com-
ponent or fitting thereof, used directly and
exclusively in the installation or operation
of a solar energy system and is not includ-
able in the basis of the solar energy system
to which the equipment is installed under
the provisions of the Internal Revenue Code
of 1986; E may not take the deduction.

E. Example 4: S is a con-
tractor who performs construction services
which includes the sale and installation of
solar energy systems. S purchases materials
and services from T. S may provide T with
a buyers written statement pursuant to
3.2.247.8 NMAC. T cannot substantiate the
deduction for the solar energy system mate-
rials and installation services with a nontax-
able transaction certificate for the sale of
construction materials that will become
ingredients or components of a construction
project pursuant to Section 7-9-51 NMSA
1978, or for construction services per-
formed on a construction project pursuant to
7-9-52 NMSA 1978, because the next sale
is not subject to gross receipts tax upon
completion of the construction project.

F. Example 5: Same facts
as example 4. When S sells the completed
construction project to home owner H, S
may deduct the materials and installation
costs of the solar energy system pursuant to
Laws 2007, Chapter 204, Section 10, with
sufficient documentation to include the
written statement pursuant to 3.2.247.8
NMAC, or other evidence acceptable to the
department that the service or equipment is
sold for the sole use of the sale and installa-
tion of a qualified energy system.
[3.2.247.9 NMAC - N, XXX]

End of Notices and
Proposed Rules Section
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Adopted Rules

NEW MEXICO CHILDREN,
YOUTH AND FAMILIES

DEPARTMENT
FAMILY SERVICES DIVISION

Explanatory paragraph: This is an amend-
ment to 7.20.11 NMAC, Sections 7 and 33,
effective January 1, 2008. In Section 7, two
new definitions for Comprehensive
Community Support Services (CCSS) and
Multisystemic Therapy (MST) are added
and the existing definitions are renumbered.
A new Section 33, Comprehensive
Community Support Services is also added.
7.20.11.7 DEFINITIONS:
Z. COMPREHENSIVE
COMMUNITY SUPPORT_ SERVICES
(CCSS) coordinates and provides services
and resources to adolescents and family
members to promote recovery, rehabilita-
tion and resiliency. CCSS identifies and
addresses the barriers that impede the devel-
opment of skills necessary for independent
functioning in the community as well as
strengths that may aid the adolescent and
family in the recovery or resiliency process.
BY. MULTISYSTEMIC
THERAPY (MST) is an intensive family
and community-based treatment program
that addresses the known determinants of
serious antisocial behavior in adolescents
and their families. MST treats the factors in
the youth’s environment that are contribut-
ing to his or her behavior problems. Such
factors might pertain to individual charac-
teristics of the youth (poor problem solving
skills), family relations (inept discipline),
peer relations (association with deviant
peers) and school performance. Treatment
goals for therapeutic change are developed
on an individualized basis in collaboration
with the family.
[7.20.11.7 NMAC - Rp 7 NMAC 20.11.7,
03/29/02; A, 04/14/05; A, 01/01/08]

7.20.11.33 COMPREHENSIVE
COMMUNITY SUPPORT SERVICES:
A. Agencies certified for

case management under these regulations or

provisional certification.

C. All comprehensive
community support services providers will
have to meet the general provisions of these
requirements and requirements in medicaid
regulation Title 8, Chapter 315, Part 6.
[7.20.11.33 NMAC - N, 01/01/08]

NEW MEXICO COAL
SURFACE MINING
COMMISSION

Explanatory Paragraph: This is an amend-
ment to 19.8.1 NMAC, Section 7; it corrects
a misspelling within the definition of “basal
area”, and updates a rule citation in the def-
inition of “reclamation”. It also adds a pro-
vision within the definition of “government
financed construction” to include govern-
ment funding at less than 50% of the con-
struction costs, if the construction is under-
taken as part of an approved Abandoned
Mine Land reclamation project, as allowed
by federal regulations. This amendment
will become effective 12-31-2007.

19.8.1.7 DEFINITIONS:

B. Definitions beginning
with the letter “B”

(1) BASAL AREA - means that
portion of the sampling unit covered by the
cross-sectional area of the individual plants
taken at or near the ground surface for the
herb and shrub strata and at “breast height”
(1.3 m; 4.5 ft.) for tree species.

G Definitions beginning
with the letter “G”
(€)] GOVERNMENT

FINANCED CONSTRUCTION - means
construction funded 50 percent or more by
funds appropriated from a government
financing agency’s budget or obtained from
general revenue bonds, but shall not mean
government financing agency guarantees,
insurance, loans, funds obtained through
industrial revenue bonds or their equivalent,
or in-kind payments. Funding at less than
50 percent may qualify if the construction is

agencies receiving children’s behavioral

undertaken as an approved reclamation

health contract funding for case manage-
ment services as of 01/01/08 will receive

provisional certification as a comprehensive
community support services provider.

B. The provisional certifi-
cation will be valid until the expiration of
the agencies case management certification
at which time a survey will be completed by
the licensing and certification authority.
Children’s behavioral health contract agen-
cies will have a survey completed within
twelve (12) months of the issuance of the

project under Title IV of SMCRA.

N. Definitions beginning
with the letter “N”

(1) NATURAL HAZARD
LANDS - means geographic areas in which
natural conditions exist which pose or, as a
result of surface coal mining operations,
may pose a threat to the health, safety or
welfare of people, property or the environ-
ment.

(2) NET WORTH - means total

assets minus total liabilities and is equiva-
lent to owners’ equity. For the purposes of
Subparagraph (b) of Paragraph (3) of
Subsection A_of 19.8.14.1410[-ABY]
NMAC plants, facilities and equipment
used for the production, transportation or
processing of coal, and land or coal in place
shall not be considered assets in a calcula-
tion of net worth.

R. Definitions beginning
with the letter “R”

(3) RECLAMATION - means
those actions taken to restore mined land as
required by the act and 19.8 NMAC [Rests
4-24] Parts 1-35 to a postmining land use
approved by the director.

NEW MEXICO COAL
SURFACE MINING
COMMISSION

This is an amendment of 19.8.2 NMAC,
Sections 201 and 202, effective 12-31-2007.

19.8.2.201 AREAS WHERE
MINING IS PROHIBITED OR LIMIT-
ED: Subject to valid existing rights, no sur-
face coal mining operations shall be con-
ducted after August 3, 1977, unless those
operations existed on the date of enactment:

A. on any lands which will
adversely affect any publicly owned park or
any places included on the national register
of historic places, unless approved jointly
by the director, and the federal, state or local
agency with jurisdiction over the park or
places;

B. within 100 feet meas-
ured horizontally of the outside right-of-
way line of any public road except:

(1) where mine access roads or
haulage roads join such right-of-way line;
or

(2) where the director allows the
public road to be relocated or the area
affected to be within 100 feet of such road,
after:

(a) public notice and opportunity
for a public hearing in accordance with
[49-8-2-262-€] Subsection D of 19.8.2.202
NMAC; and

(b) making a written finding that
the interests of the affected public and
landowners will be protected;

C. within 300 feet meas-
ured horizontally from any occupied
dwelling, unless the owner thereof has pro-
vided a written waiver consenting to surface
coal mining operations closer than 300 feet,
or unless an access or haul road connects
with an existing public road on the side of
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the public road opposite the dwelling;

D. within 300 feet meas-
ured horizontally of any public building,
school, church, community or institutional
building or public park; or

E. within 100 feet meas-
ured horizontally of a cemetery; this prohi-
bition does not apply if the cemetery is relo-
cated in accordance with all applicable laws
and regulations;

F. on any lands within the
boundaries of:

(1) the national park system;

(2) the national wildlife refuge
system,

(3) the national system of trails,
the national wilderness preservation sys-
tem;

(4) the wild and scenic rivers sys-
tem, including study rivers designated
under Section 5(a) of the Wild and Scenic
Rivers Act 16 U.S.C. 1276(a) or study
rivers or study river corridors as established
in any guidelines pursuant to that act, and
national recreation areas designated by act
of congress;

(5) federal lands within a national
forest; this prohibition does not apply if the
secretary of interior finds that there are no
significant recreational, timber, economic,
or other values that may be incompatible
with surface coal mining operations; and:

(a) any surface operations and
impacts will be incident to an underground
coal mine; or

(b) with respect to lands that do
not have significant forest cover within
national forests west of the 100th meridian,
the secretary of agriculture has determined
that surface mining is in compliance with
the act, the Multiple-Use Sustained Yield
Actof 1960, 16 U.S.C. 528-531; the Federal
Coal Leasing Amendments Act of 1975, 30
U.S.C. 181 et seq.; and the National Forest
Management Act of 1976, 16 U.S.C. 1600
et seq.

[11-29-97; 19.8.2.201 NMAC - Rn 19
NMAC 8.2.2.201, 9-29-2000; A, 1-15-
2002; A, 12-31-2007]

19.8.2.202 PROCEDURES:

A. Upon receipt of a com-
plete application for a surface coal mining
and reclamation operations permit, the
director shall review the application to
determine whether surface coal mining
operations are limited or prohibited under
19.8.2.201 NMAC on the lands which
would be disturbed by the proposed opera-
tion.

B. The director must reject
any portion of the application that would
locate surface coal mining operations on
land protected under 19.8.2.201 NMAC
unless:

(1) the site qualifies for the excep-

tion for existing operations under

19.8.2.203 NMAC;

(2) a person has valid existing
rights for the land, as determined under
19.8.35 NMAC;

(3) the applicant obtains a waiver
or exception from the prohibitions of
19.8.2.201 NMAC in accordance with
Subsections D, E and G of 19.8.2.202
NMAC.

C. If the director is unable
to determine whether the proposed opera-
tion is located within the boundaries of any
of the lands listed in Subsection F of
19.8.2.201 NMAC or closer than the limits
provided in Subsections D and E of
19.8.2.201 NMAUC, the director shall trans-
mit a copy of the relevant portions of the
permit application to the appropriate feder-
al, state or local government agency for a
determination or clarification of the relevant
boundaries or distances, with a notice to the
appropriate agency that it has 30 days from
receipt of the request in which to respond.
The national park service or the U.S. fish
and wildlife service shall be notified of any
request for a determination of valid existing
rights pertaining to areas within the bound-
aries of areas under their jurisdiction and
shall have 30 days from receipt of the noti-
fication in which to respond. The director,
upon request by the appropriate agency,
shall grant an extension to the 30-day peri-
od of an additional 30 days. If no response
is received within 30-day period or within
the extended period granted, the director
may make the necessary determination
based on the information he has available.

D. Where the proposed
mining operation is to be conducted within
100 feet measured horizontally of the out-
side right-of-way line of any public road
(except where mine access roads or haulage
roads join such right-of-way line) or where
the applicant proposes to relocate or close
any public road, the director shall:

(1) require the applicant to obtain
necessary approvals of the authority with
jurisdiction over the public road;

(2) provide notice in a newspaper
of general circulation in the affected locale
of a public hearing at least 2 weeks before
the hearing;

(3) hold a public hearing in the
locality of the proposed mining operations
where any member of the public may par-
ticipate for the purpose of determining
whether the interests of the public and
affected landowners will be protected; and

(4) make a written finding based
upon information received at the public
hearing within 30 days after completion of
the hearing as to whether the interests of the
public and aftected landowners will be pro-
tected from the proposed mining operations.

E. Where the proposed
surface coal mining operations would be
conducted within 300 feet measured hori-

zontally of any occupied dwelling, the
applicant shall submit with the application a
written waiver from the owner of the
dwelling, consenting to such operations
within a closer distance of the dwelling as
specified in the waiver. The waiver must
clarify that the owner and signatory had the
legal right to deny mining and knowingly
waived that right.

(1) A new waiver is not required if
an effective waiver from the owner of the
occupied building exists at the time of the
application.

(2) A valid waiver will remain
effective against subsequent purchasers
who had actual or constructive knowledge
of the existing waiver at the time of pur-
chase. A subsequent purchaser will be
deemed to have constructive knowledge if
the waiver has been properly filed in public
property records pursuant to New Mexico
law or if surface coal mining operations
have entered the 300-foot zone before the
date of purchase.

F. Review by other agen-

cies.

(1) Where the proposed surface
coal mining operations may adversely affect
any public park or any places included on
the national register of historic places, the
director shall transmit to the federal, state or
local agencies with jurisdiction over a statu-
tory or regulatory responsibility for the park
or historic place a copy of the completed
permit application containing the following:

(a) a request for that agency’s
approval or disapproval of the operations,
including a copy of applicable parts of the
permit application;

(b) a notice to the appropriate
agency that it must respond within 30 days
from receipt of the request, with a notice
that another 30 days is available upon
request;

(c) the notice will also state that
failure to interpose an objection within the
time specified under Subparagraph (b) of
Paragraph (1) of Subsection F of 19.8.2.202
NMAC will constitute approval of the pro-
posed operation.

(2) A permit for the operation
shall not be issued unless jointly approved
by all affected agencies.

(3) Paragraphs (1) and (2) of
Subsection F of 19.8.2.202 NMAC do not
apply to:

(a) lands for which a person has
valid existing rights, as determined under
19.8.35 NMAC;

(b) lands within the scope of the
exception for existing operations in
19.8.2.203 NMAC.

G When a new surface
coal mining operation or boundary revision
for an existing surface coal mining opera-
tion is proposed that will include federal
lands within a national forest, the director
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may not issue the permit or approve the
boundary revision before the secretary of
the interior makes a finding based on infor-
mation submitted pursuant to 30 CFR Part
761.13.

H. If the director deter-
mines that the proposed surface coal mining
operation is not prohibited under Section
69-25A-26 NMSA 1978 of the act, and this
part, it may nevertheless, pursuant to appro-
priate petitions, designate such lands as
unsuitable for all or certain types of surface
coal mining operations pursuant to 19.8.3
and 19.8.4 NMAC.

[11-29-97; 19.8.2.202 NMAC - Rn 19
NMAC 8.2.2.202, 9-29-2000; A, 1-15-
2002; A, 12-31-2007]

NEW MEXICO COAL
SURFACE MINING
COMMISSION

This is an amendment of 19.8.4 NMAC,
Sections 401 and 402, effective 12-31-2007.

19.8.4.401 PROCEDURES: INI-
TIAL PROCESSING, RECORD-KEEP-
ING, AND NOTIFICATION REQUIRE-
MENTS:

A. Initial processing.

(1) Within 30 days of receipt of a
petition, the director shall notify the peti-
tioner by certified mail whether or not the
petition is complete under Subsection B of
19.8.4.400 NMAC or Subsection C of
19.8.4.400 NMAC.

(2) The director shall determine
whether any identified coal resources exist
in the area covered by the petition, without
requiring any showing from the petitioner.
If the director finds there are not any identi-
fied coal resources in that area, he shall
return the petition to the petitioner with a
statement of the findings.

(3) The director may reject peti-
tions for designations or terminations of
designations which are frivolous. Once the
requirements of 19.8.4.400 NMAC are met,
no party shall bear any burden of proof, but
each accepted petition shall be considered
and acted upon by the director pursuant to
the procedures of this part.

(4) When considering a petition
for an area which was previously and
unsuccessfully proposed for designation,
the director shall determine if the new peti-
tion presents new allegations of facts. Ifthe
petition does not contain new allegations of
facts, the director shall not consider the
petition and shall return the petition to the
petitioner, with a statement of his findings
and a reference to the record of the previous
designation proceedings where the facts
were considered.

(5) If the director determines that
the petition is incomplete or frivolous, he

shall return the petition to the petitioner,
with a written statement of the reasons for
the determination and the categories of
information needed to make the petition
complete.

(6) The director shall notify the
person who submits a petition of any appli-
cation for a permit received which proposes
to include any area covered by the petition.

(7) Any petitions received after
the close of the public comment period on a
permit application relating to the same mine
plan area shall not prevent the director from
issuing a decision on that permit applica-
tion. The director may return any petition
received thereafter to the petitioner with a
statement why the director cannot consider
the petition. For the purposes of this sec-
tion, close of the public comment period
shall mean at the close of any informal con-
ference held under 19.8.11.1103 NMAC, or,
if no conference is requested, at the close of
the period for filing written comments and
objections under 19.8.11.1101 and 1102
NMAC.

B. Public notice.

(1) Promptly after a petition is
received, the director shall notify the gener-
al public of the receipt of the petition and
request submissions of relevant information
by a newspaper advertisement placed once a
week for two consecutive weeks in a news-
paper of general circulation in the county or
counties in the area covered by the petition.

(2) Within three weeks after the
determination that a petition is complete,
the director shall circulate copies of the
petition to, and request submissions of rele-
vant information from other interested gov-
ernmental agencies, the petitioner, inter-
venors, persons with an ownership interest
of record in the property, other persons
known to the director to have an interest in
the property, and shall notify the general
public, through the publication of a notice
in the New Mexico state register, of the
receipt of a petition to designate lands
unsuitable for mining.

(3) Within three weeks after the
determination that a petition is complete,
the director shall notify the general public
of the receipt of the petition and request
submissions of relevant information by a
newspaper advertisement placed once a
week for two consecutive weeks in a news-
paper of general circulation in the county or
counties in the area covered by the petition.

C. Until three days before
the director holds a hearing under
19.8.4.402 NMAC, any person may inter-
vene in the proceeding by filing allegations
of facts, supporting evidence, a short state-
ment identifying the petition to which the
allegations pertain, and the intervenor’s
name, address and telephone number.

D. Beginning immediately

after a complete petition is filed, the direc-
tor shall compile and maintain a record con-
sisting of all documents relating to the peti-
tion filed with or prepared by the director.
The director shall make the record available
for public inspection free of charge, and
copying at reasonable cost, during all nor-
mal business hours.

[11-29-97; 19.8.4.401 NMAC - Rn, 19
NMAC 8.2.4.401, 9-29-2000; A, 12-31-
2007]

19.8.4.402 PROCEDURES:
HEARING REQUIREMENTS:
A. Within 10 months after

receipt of a complete petition, the director
shall hold a public hearing in the locality of
the area covered by the petition. If all peti-
tioners and intervenors agree, the hearing
need not be held. The director shall make a
verbatim transcript of the hearing.

B. Notification require-

ments.

(1) The director shall give notice
of the date, time, and location of the hearing
to:

(a) local, state, and federal agen-
cies which may have an interest in the deci-
sion on the petition;

(b) the petitioner and the inter-
venors; and

(¢) any person with an ownership
or other interest known to the director in the
area covered by the petition.

(2) Notice of the hearing shall be
sent by certified mail and postmarked not
less than 30 days before the scheduled date
of the hearing.

C. The director shall noti-
fy the general public of the date, time, and
location of the hearing by placing a news-
paper advertisement in the newspaper of
general circulation in the county of the pro-
posed surface coal mining and reclamation
operations once a week for 2 consecutive
weeks and once during the week prior to the
scheduled date of the public hearing. The
consecutive weekly advertisement must
begin not more than 60 nor less than 30
days before the scheduled date of the public
hearing.

D. The director may con-
solidate in a single hearing the hearings
required for each of several petitions which
relate to areas in the same locale.

E. Prior to designating any
land areas as unsuitable for surface coal
mining operations, the director shall prepare
a detailed statement, using existing and
available information on the potential coal
resources of the area, the demand for coal
resources, and the impact of such designa-
tion on the environment, the economy, and
the supply of coal.

F. In the event that all
petitioners and intervenors stipulate agree-
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ment prior to the hearing, the petition may
be withdrawn from consideration.
[11-29-97; 19.8.4.402 NMAC - Rn, 19
NMAC 8.2.4.402, 9-29-2000; A, 12-31-
2007]

NEW MEXICO COAL
SURFACE MINING
COMMISSION

This is an amendment of 19.8.5 NMAC,
Section 504, effective 12-31-2007.

19.8.5.504 PERMIT APPLICA-
TION FILING DEADLINES:

A. Not later than two (2)
months following approval of the state pro-
gram by the secretary of the U.S. depart-
ment of interior, each person who conducts
or expects to conduct surface coal mining
and reclamation operations after the expira-
tion of eight (8) months from that approval
shall file an application for a permit for
these operations.

B. Permit renewals and
revisions.

(1) An application for renewal of
a permit shall be filed with the director at
least 120 days before the expiration of the
permit involved.

(2) Any application for revision
of a permit shall be filed with the director
before the date on which the permittee
expects to revise surface coal mining or
reclamation operations. After filing of such
application, the director shall determine the
time by which that application shall be
approved or disapproved, based on the time
required for review of the application and
public participation in the process of
review.

C. Any application for a
new permit required for a person succeed-
ing by transfer, sale, or assignment of rights
granted under a permit shall be filed with
the director not later than 30 days after that
succession is approved by the director.

[B- Any—appheation—for—a

wlatons:|

[11-29-97; 19.8.5.504 NMAC - Rn 19
NMAC 8.2.5.504, 9-29-2000; A, 12-31-
2007]

NEW MEXICO COAL
SURFACE MINING
COMMISSION

This is an amendment of 19.8.6 NMAC,
Sections 601, 603, and 606, effective 12-31-
2007.

19.8.6.601 GENERAL
REQUIREMENTS: EXPLORATION
OF LESS THAN 250 TONS:

A. Any  person  who
intends to conduct coal exploration during
which less than 250 tons of coal will be
removed in the area to be explored shall,
prior to conducting the exploration, file
with the director a written notice of inten-
tion to explore.

B. The  notice  shall
include:

(1) the name, address, and tele-
phone number of the person seeking to
explore;

(2) the name, address, and tele-
phone number of the representative who
will be present at and responsible for con-
ducting the exploration activities;

(3) a precise description and map
at a scale of 1:24,000 or larger, of the explo-
ration area;

(4) a statement of the period of
intended exploration;

(5) a narrative description of the
methods to be used to conduct coal explo-
ration and reclamation, including, but not
limited to, the types and uses of equipment,
drilling, blasting, road or other access route
construction, and excavated earth and other
debris disposal activities.

(6) a description of the practices
proposed to be followed to protect the envi-
ronment from adverse impacts as a result of
the exploration activities; and

(7) if the surface is owned by a
person other than the person who intends to
explore, a description of the basis upon
which the person who will explore claims
the right to enter such area for the purpose
of conducting exploration and reclamation.

C. Any person who con-
ducts coal exploration activities pursuant to
this section which substantially disturbs the
natural land surface shall comply with
19.8.19 NMAC.

D. The director shall,
except as otherwise provided in 19.8.6.606
NMAC, place such notices on public file
and make them available for public inspec-
tion and copying.

E. If the director does not
act adversely on the notice of intent within
30 days the applicant may proceed with
exploration.

F. A bond sufficient to
assure that completion of reclamation of the
area disturbed by the exploration activity

may be required by the director in an
amount determined  pursuant to
[+9-34545604+-A] 19.8.14.1404 NMAC.
[11-29-97; 19.8.6.601 NMAC - Rn, 19
NMAC 8.2.6.601, 9-29-2000; A, 12-31-
2007]

19.8.6.603 APPLICATIONS:
APPROVAL OR DISAPPROVAL OF
EXPLORATION OF MORE THAN 250
TONS:

A. The director shall act
upon a completed application for approval
within 45 days.

B. The director shall
approve a complete application filed in
accordance with this part, if he finds, in
writing, that the applicant has demonstrated
that the exploration and reclamation
described in the application:

(1) will be conducted in accor-
dance with the act, 19.8.19 NMAC and
these rules and regulations;

(2) will not jeopardize the contin-
ued existence of an endangered or threat-
ened species listed pursuant to Section 4 of
the Endangered Species Act of 1973 and the
Wildlife Conservation Act, Sections 17-3-
17 et. seq. NMSA 1978 and the laws relat-
ing to the [preduetior]| protection of New
Mexico native plants including Sections 76-
8-1 through 76-8-4 NMSA 1978 or result in
the destruction of adverse modification of
critical habitat of those species and will also
comply with the Habitat Protection Act,
Sections 17-6-1 et. seq. NMSA 1978;

(3) will not adversely affect any
districts, sites, buildings, structures, or
objects listed on the national register of his-
toric places unless the proposed exploration
has been approved by both the director and
the agency with jurisdiction over such mat-
ters.

(4) With respect to exploration
activities on any lands protected under
19.8.2.201 NMAC, will minimize interfer-
ence, to the extent technologically and eco-
nomically feasible, with the values for
which those lands were designated as
unsuitable for surface coal mining opera-
tions. Before making this finding, the direc-
tor must provide reasonable opportunity to
the owner of the feature causing the land to
come under the protection of 19.8.2.201
NMAC, and, when applicable, to the
agency with primary jurisdiction over the
feature with respect to the values that
caused the land to come under the protec-
tion of 19.8.2.201 NMAC, to comment on
whether the finding is appropriate.

C. Terms of approval.
Each approval issued by the director shall
contain conditions necessary to ensure that
the exploration and reclamation will be con-
ducted in compliance with the act, 19.8.19
NMAC and 19.8.1 through 19.8.35 NMAC.

D. The granting of written
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approval to conduct exploration shall in no | doned mine land reclamation fee; mit area;
way be construed to ensure the issuance of C. for each person who G the mine safety and

a permit to conduct surface coal mining and
reclamation operations under 19.8.5
NMAC.

[11-29-97; 19.8.6.603 NMAC - Rn, 19
NMAC 8.2.6.603, 9-29-2000; A, 1-15-
2001; A, 12-31-2007]

19.8.6.606 PUBLIC AVAIL-
ABILITY OF INFORMATION:
A. Except as provided in

Subsection B of 19.8.6.606 NMAC, all
information submitted to the director under
this part shall be made available for public
inspection and copying at the director’s
office.

B. Confidential informa-

tion.

(1) The director shall not make
information available for public inspection,
if the person submitting it requests in writ-
ing, at the time of submission, that it not be
disclosed and the director determines that
the information is confidential.

(2) The director shall determine
that information is confidential only if it
concerns trade secrets or is privileged com-
mercial or financial information which
relates to the competitive rights of the per-
son intending to conduct coal exploration.

(3) Information requested to be
held as confidential under this section shall
not be made publicly available until after
notice and opportunity to be heard is afford
both persons seeking and opposing disclo-
sure of the information.

[11-29-97; 19.8.6.606 NMAC - Rn, 19
NMAC 8.2.6.606, 9-29-2000; A, 12-31-
2007]

NEW MEXICO COAL
SURFACE MINING
COMMISSION

This is an amendment of 19.8.7 NMAC,
Sections 701, 705, and 708, effective 12-31-
2007.

19.8.7.701 IDENTIFICATION
OF INTERESTS: An application shall
contain the following information, except
that the submission of a social security
number is voluntary:

A. a statement as to
whether the applicant is a corporation, part-
nership, single proprietorship, association,
or other business entity;

B. the name, address, tele-
phone number and, as applicable, social
security number and employer identifica-
tion number of the:

(1) applicant;

(2) applicant’s resident agent; and

(3) person who will pay the aban-

owns or controls the applicant under the
definition of “owned or controlled” and
“owns or controls” in Subsection O of
19.8.1.107 NMAC of these rules, as appli-
cable:

(1) the person’s name, address,
social security number and employer identi-
fication number;

(2) the person’s ownership or
control relationship to the applicant, includ-
ing percentage of ownership and location in
organizational structure;

(3) the title of the person’s posi-
tion, date position was assumed, and when
submitted under Subsection D of
19.8.11.1113 NMAC, date of departure
from the position;

(4) each additional name and
identifying number, including employer
identification number, federal or state per-
mit number, and MSHA number with date
of issuance, under which the person owns or
controls, or previously owned or controlled,
a surface coal mining and reclamation oper-
ation in the United States within the five
years preceding the date of the application;
and

(5) the application number or
other identifier of, and the regulatory
authority for, any other pending surface coal
mining operation permit application filed
by the person in any state in the United
States;

D. for any surface coal
mining operation owned or controlled by
either the applicant or by any person who
owns or controls the applicant under the
definition of “owned or controlled” and
“owns or controls” in Subsection O of
19.8.1.107 NMAC, the operation’s:

(1) name, address, identifying
numbers, including employer identification
number, federal or state permit number and
MSHA number, the date of issuance of the
MSHA number, and the regulatory authori-
ty; and

(2) ownership or control relation-
ship to the applicant, including percentage
of ownership and location in organizational
structure;

E. the name and address of
each legal or equitable owner of record of
the surface and mineral property to be
mined, each holder of record of any lease-
hold interest in the property to be mined,
and any purchaser of record under a real
estate contract for the property to be mined;

F. the name and address of
each owner of record of all property (sur-
face and subsurface) contiguous to any part
of the proposed permit area and the owner
of record and residents of all dwellings and
structures on and within one-half mile
(2640 feet) of any part of the proposed per-

health administration (MSHA) numbers for
all mine-associated structures that require
MSHA approval;

H. a statement of all lands,
interest in lands, options, or pending bids on
interests held or made by the applicant for
lands contiguous to the area described in the
permit application; if requested by the
applicant, any information required by this
section which is not on public file pursuant
to state law shall be held in confidence by
the director, as provided under Subsection B
of 19.8.6.606 NMAC;

L after an applicant is
notified that his or her application is
approved, but before the permit is issued,
the applicant shall, as applicable, update,
correct or indicate that no change has
occurred in the information previously sub-
mitted under Subsections A through D of
19.8.7.701 NMAC;

J. the applicant shall sub-
mit the information required by this section
and 19.8.7.702 NMAC in any format pre-
scribed by the director, that is approved by
OSM.

[11-29-97; 19.8.7.701 NMAC - Rn, 19
NMAC 8.2.7.701, 9-29-2000; A, 12-31-
2007]

19.8.7.705 PERMIT TERM
INFORMATION:
A. Timing and extent of

operations.
(1) Each application shall state

the anticipated or actual starting and termi-
nation date of each phase of the surface coal
mining operations and the anticipated num-
ber of acres of surface land to be affected
for each phase of mining and over the total
life of the permit.

(2) The horizontal and vertical
extent of the proposed workings for each
phase of the operation for the life of the per-
mit shall be shown for underground mining.

B. If the applicant propos-
es to conduct the surface coal mining oper-
ations in excess of 5 years, the application
shall contain the information needed for the
showing required under Subsection A of
19.8.11.1111 NMAC.

[11-29-97; 19.8.7.705 NMAC - Rn, 19
NMAC 8.2.7.705, 9-29-2000; A, 12-31-
2007]

19.8.7.708 IDENTIFICATION
OF LOCATION OF PUBLIC OFFICE
FOR FILING OF APPLICATION: Each
application shall identify, by name and
address, the public office where the appli-
cant will simultaneously file a copy of the
application for public inspection under
[+9-84+1088P] Subsection E  of
19.8.11.1100 NMAC.
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[11-29-97; 19.8.7.708 NMAC - Rn, 19
NMAC 8.2.7.708, 9-29-2000; A, 12-31-
2007]

NEW MEXICO COAL
SURFACE MINING
COMMISSION

This is an amendment of 19.8.8 NMAC,
Sections 801, 803, 812, and 814, effective
12-31-2007.

19.8.8.801 GENERAL ENVI-
RONMENTAL RESOURCES INFOR-
MATION: Each application shall describe
and identify:

A. the size, sequence, and
timing of the subareas of the lands subject
to surface coal mining operations over the
estimated life of those operations for which
it is anticipated that individual permits for
mining will be sought.

B. Cultural and historical
resources.

(1) the nature of cultural and his-
toric resources listed or eligible for listing
on the national register of historic places
and known archeological features within
the proposed permit and adjacent areas.
The description shall be based on all avail-
able information, including, but not limited
to, data of state and local archeological, his-
torical, and cultural preservation agencies.

(2) The director may require the
applicant to identify and evaluate important
historic and archeological resources that
may be listed or eligible for listing on the
national register of historic places, through:

(a) collection of additional infor-

mation;

(b) conduct of field investiga-
tions; or

(c) other appropriate analyses.
[11-29-97; 19.8.8.801 NMAC - Rn, 19
NMAC 8.2.8.801, 9-29-2000; A, 1-15-
2002; A, 12-31-2007]

19.8.8.803 GEOLOGY
DESCRIPTION:
A. The description shall

include a general statement of the geology
within the proposed permit area accompa-
nied by appropriate maps and cross-sections
down to and including the first aquifer to be
affected below the lowest coal seam to be
mined.

B. Sampling requirements.

(1) Test borings or core samples
from the proposed permit area shall be col-
lected and analyzed down to and including
the stratum immediately below the lowest
coal seam to be mined to provide the fol-
lowing data in the description:

(a) location of subsurface water,
if encountered;

(b) logs of drill holes showing the lithologic characteristics and thickness of each
stratum and each coal seam;

(¢) physical properties of each stratum within the overburden including com-
paction, erodibility, and if this material is to be used as topdressing, potential soil texture;

(d) for surface mining activities, chemical analyses of a composite sample of each
stratum within the overburden and the stratum immediately below the lowest coal seam to
be mined and for underground mining activities, chemical analyses of the stratum immedi-
ately above and below the coal seams to be mined to identify at a minimum, those horizons
which contain potential acid-forming, toxic-forming, or alkalinity producing materials and
a composite sample from each stratum shall be analyzed for the following parameters:

Aluminum (Al) Cyanide (CN)
Arsenic (As) Fluoride Silver (Ag)
Barium (Ba) Iron (Fe) Sulfate (SO4)
Boron (B) Lead (Pb) Uranium (U)
Cadmium (Cd) Manganese (Mn) Vanadium (V)
Chromium(Cr) Mercury (Hg) Zinc (Zn)
Cobalt (Co) Molybdenum (Mo) Radioactivity
Copper (Cu) Nickel (Ni) Radium Ra226
Selenium (Se)
| Radium Ra228

(e) If this material is to be considered for use as topdressing, analyses for the
parameters necessary for plant growth shall be performed, in addition to those listed above,
and shall include at a minimum the following:

Calcium (Ca) Sodium (Na)

Chloride Carbonate (CO3)

Magnesium (Mg) Bicarbonate (HCO3)

Phosphorous (P) Nitrate (NO3)

Potassium (K) Sodium Adsorption Ratio (Adjusted) (SAR)
pH

(f) A demonstration of the suitability of topsoil substitutes or supplements in
Subsection E of 19.8.20.2005 NMAC shall be based upon analysis of the thickness of soil
horizons and/or geologic strata, total depth, texture, percent coarse fragments, pH, and areal
extent of the different kinds of soils. Analyses of additional parameters or additional data
may be required by the director.

(g) If the applicant can demonstrate that the analyses of any particular parameter
is of little or no significance in the proposed permit area, then such parameter(s) may be
waived upon approval of the director;

(h) analysis of the coal seam, including, but not limited to an analysis of the sul-
fur, pyrite, and marcasite content.

(i) The applicant shall submit a proposed sampling plan to the director for
approval.

(2) If required by the director, test borings or core samplings shall be collected
and analyzed to greater depths within the proposed permit area, or for areas outside the pro-
posed permit area to provide for evaluation of the impact of the proposed operations on the
hydrologic balance.

(3) An applicant may request that the requirements for a statement of the results
of the test borings or core samplings be waived by the director. The waiver may be grant-
ed only if the director makes a written determination that the statement is unnecessary
because other equivalent information is accessible to him in a satisfactory form.
[11-29-97; 19.8.8.803 NMAC - Rn, 19 NMAC 8.2.8.803, 9-29-2000; A, 12-31-2007]

19.8.8.812 MAPS: GENERAL REQUIREMENTS: The permit application
shall include maps showing:
A. all boundaries of land and names of present owners of record of those

lands, both surface and subsurface, included in the permit area and where available the pres-
ent owners of record of lands contiguous to the permit area;

B. the boundaries of land within the proposed permit area upon which the
applicant has the legal right to enter and begin surface coal mining operations;
C. the boundaries of all areas proposed to be affected over the estimated

total life of the proposed surface coal mining operations, with a description of size,
sequence, and timing of the mining of sub-areas for which it is anticipated that additional
permits will be sought;

D. the location of all [buHdings-on-end-within1:000-feet] dwellings and

structures, and names of present owners of record and residents of those dwellings and
structures, on and within one-half mile (2640 feet) of the proposed permit area, with iden-

tification of the current use of the buildings;
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E. the location of surface
and subsurface man-made features within,
passing through, or passing over the pro-
posed permit area, including, but not limit-
ed to major electric transmission lines,
pipelines, and agricultural drainage tile
fields;

F. the location, vegetative
type, and size of any proposed reference
areas for determining the success of revege-
tation;

G. the locations of water
supply intakes for current users of surface
water flowing into, out of, and within the
permit area and those surface waters which
will receive discharges from affected areas
in the proposed permit area;

H. each public road locat-
ed in or within 100 feet of the proposed per-
mit area;

L the boundaries of any
public park and locations of any cultural or
historical resources listed or eligible for list-
ing in the national register of historic places
and known archaeological sites within the
permit or adjacent areas.

J. each cemetery, known
grave site, or unmarked burial ground locat-
ed in or within 100 feet of the proposed per-
mit area;

K. any land within the pro-
posed permit area and adjacent area which
is within the boundaries of any units of the
national system of trails of the wild scenic
rivers system, including study rivers desig-
nated under Section 5(a) of the Wild and
Scenic Rivers Act; and

L. other relevant informa-
tion required by the director.

[11-29-97; 19.8.8.812 NMAC - Rn, 19
NMAC 8.2.8.812, 9-29-2000; A, 12-31-
2007]

19.8.8.814 PRIME FARMLAND
INVESTIGATION:
A. The applicant shall con-

duct a pre-application investigation of the
proposed permit area to determine whether
lands within the area may be prime farm-
land. The director in consultation with U.S.
[se#] natural resources conservation service
shall determine the nature and extent of the
required reconnaissance investigation.

B. Land shall not be con-
sidered prime farmland where the applicant
can demonstrate one of the following:

(1) the land has not been histori-
cally used as cropland;

(2) the slope of the land is 10 per-
cent or greater;

(3) the land is not irrigated or nat-
urally subirrigated, has no developed water
supply that is dependable or of adequate
quality, and the average annual precipitation
is 14 inches or less;

(4) other factors exist, such as a

very rocky surface, or the land is frequently
flooded during the growing season, more
often than once in 2 years, and the flooding
has reduced crop yields; or

(5) on the basis of a soil survey of
lands within the permit area, there are no
soil map units that have been designated
prime farmland by the U.S. [se#] natural
resources conservation service.

C. If the investigation
establishes that the lands are not prime
farmlands, the applicant shall submit with
the permit application a request for a nega-
tive determination which shows that the
land for which the negative determination is
sought meets one of the criteria of
Subsection B of 19.8.8.814 NMAC.

D. If the investigation
indicates that lands within the proposed per-
mit area may be [&] prime farmlands, the
applicant shall contact the U.S. [se#] natu-
ral resources conservation service to deter-
mine if a soil survey exists for those lands
and whether the applicable soil map units
have been designated as prime farmlands.
If no soil survey has been made for the
lands within the proposed permit area, the
applicant shall cause such a survey to be
made.

(1) When a soil survey of lands
within the proposed permit area contains
soil map units which have been designated
as prime farmlands, the applicant shall sub-
mit an application, in accordance with
19.8.10.1004 NMAC for such designated
land.

(2) When a soil survey for lands
within the proposed permit area contains
soil map units which have not been desig-
nated as prime farmland after review by the
U.S. [se#] natural resources conservation
service; the applicant shall submit a request
for negative determination for non-desig-
nated land with the permit application
establishing compliance with Subsection B
of 19.8.8.814 NMAC.

[11-29-97; 19.8.8.814 NMAC - Rn, 19
NMAC 8.2.8.814, 9-29-2000; A, 12-31-
2007]

NEW MEXICO COAL
SURFACE MINING
COMMISSION

This is an amendment of 19.8.9 NMAC,
Sections 901, 903, 906, 907, 909, 913, 916
and 917, effective 12-31-2007.

19.8.9.901 OPERATION PLAN:
EXISTING STRUCTURES:
A. Each application shall

contain a description of each existing struc-
ture proposed to be used in connection with
or to facilitate the surface coal mining and
reclamation operation. The description
shall include:

(1) location;

(2) plans of the structure which
describe its current condition;

(3) approximate dates on which
construction of the existing structure was
begun and completed; and

(4) a showing, including relevant
monitoring data or other evidence, whether
the structure meets the performance stan-
dards of 19.8.19 through 19.8.28 NMAC.

B. Each application shall
contain a compliance plan for each existing
structure which does not meet the perform-
ance standards of 19.8.19 through 19.8.28
NMAC and which is proposed to be modi-
fied or reconstructed for use in connection
with or to facilitate the surface coal mining
and reclamation operation. The compliance
plan shall include:

(1) design specifications for the
modification or reconstruction of the struc-
ture to meet the design and performance
standards of [Rarts—+9-threueh28] 19.8.19
through 19.8.28 NMAC;

(2) a construction schedule which
shows dates for beginning and completing
interim steps and final reconstruction;

(3) provisions for monitoring the
structure during and after modification or
reconstruction to ensure that the perform-
ance standards of [Rerts—O9—threush—28]
19.8.19 through 19.8.28 NMAC are met;
and

(4) a showing that the risk of
harm to the environment or to public health
or safety is not significant during the period
of reconstruction or modification.
[11-29-97; 19.8.9.901 NMAC - Rn, 19
NMAC 8.2.9.901, 9-29-2000; A, 12-31-
2007]

19.8.9.903 OPERATION PLAN:
MAPS AND PLANS: Each application
shall contain maps and plans of the pro-
posed permit area and adjacent areas as fol-
lows:

A. the maps and plans
shall show the underground mining activi-
ties to be conducted, if any, the lands pro-
posed to be affected throughout the surface
coal mining operations and any change in a
facility or feature to be caused by the pro-
posed operations, if the facility or feature
was shown under 19.8.8.812 and 813
NMAC;

B. the following shall be
shown for the proposed permit area unless
specifically required for the adjacent area
by the director:

(1) buildings, utility corridors and
facilities to be used;

(2) the area of land to be affected
within the proposed permit area, according
to the sequence of mining and reclamation;

(3) each area of land for which a
performance bond or other equivalent guar-
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antee will be posted under [Rertst4-and+5
efFitte19-Chapter¥] 19.8.14 NMAC;

(4) each coal storage, cleaning
and loading area;

(5) each topdressing, spoil, coal
waste, and non-coal waste storage area;

(6) each water diversion, collec-
tion, conveyance, treatment, storage, and
discharge facility to be used,;

(7) each air pollution collection
and control facility, if any;

(8) each source of waste and each
waste disposal facility relating to coal pro-
cessing or pollution control;

(9) each facility to be used to pro-
tect and enhance fish and wildlife and relat-
ed environmental values;

(10) each explosive storage and
handling facility;

(11) location of each sedimenta-
tion pond, permanent water impoundment,
coal processing waste bank, and coal pro-
cessing waste dam and embankment, in
accordance with 19.8.9.909 NMAC, and fill
area for the disposal of excess spoil in
accordance with 19.8.9.914 NMAC;

(12) each profile, at cross-sec-
tions specified by the director of the antici-
pated final surface configuration to be
achieved for the affected areas;

(13) location of each water moni-
toring point;

(14) location of each facility that
will remain on the proposed permit area as
a permanent feature after the completion of
surface coal mining operations; and

(15) in addition to the above,
underground mines shall indicate the loca-
tion of each subsidence monitoring point.

C. Maps, plans, and cross-
sections required under Paragraphs (4), (5),
(6), (10) and (11) of Subsection B of
19.8.9.903 NMAC shall be prepared by, or
under the direction of and certified by a
qualified professional geologist or regis-
tered professional engineer, with assistance
from experts in related fields such as land
surveying, reclamation or mined land reha-
bilitation, except that:

(1) maps, plans and cross-sections
for sedimentation ponds may only be pre-
pared by a qualified registered professional
engineer; and

(2) spoil disposal facilities, maps,
plans, and cross-sections may only be pre-
pared by a qualified registered professional
engineer.

[11-29-97; 19.8.9.903 NMAC - Rn, 19
NMAC 8.2.9.903, 9-29-2000; A, 12-31-
2007]

19.8.9.906 RECLAMATION
PLAN: GENERAL REQUIREMENTS:
A. Each application shall

contain a plan for reclamation of the lands
within the proposed permit area, showing
how the applicant will comply with

Sections 69-25A-19 and 69-25A-20 NMSA
1978 of the act and 19.8.1 through 19.8.35
NMAC. The plan shall include, at a mini-
mum, all information required under
19.8.9.906 through 918 NMAC.

B. Each plan shall contain
the following information for the proposed
permit area:

(1) a detailed timetable for the
completion of each major step in the recla-
mation plan;

(2) a detailed estimate of the cost
of reclamation of the proposed operations
required to be covered by a performance
bond under 19.8.14 [and49-845] NMAC;

(3) a plan for backfilling, soil sta-
bilization, compacting, and grading, with
contour maps or cross sections that show
the anticipated final surface configuration
of the proposed permit area, in accordance
with 19.8.20.2054 through 2059 NMAC;

(4) a plan for removal, storage,
protection and redistribution of topsoil, sub-
soil, and other material suitable for topsoil
to meet the requirements of 19.8.20.2004
through 2008 NMAC;

(5) a plan for revegetation as
required in 19.8.20.2060 through 2066
NMAC, including, but not limited to,
descriptions of the:

(a) schedule of revegetation;

(b) species and amounts per acre
of seeds and seedlings to be used;

(¢) methods to be used in planting
and seeding;

(d) mulching techniques;

(e) irrigation, if appropriate, and
pest and disease control measures, if any;

(f) measures proposed to be used
to determine the success of revegetation, as
required in 19.8.20.2065 NMAC, and

(g) a soil testing plan for evalua-
tion of the results of topdressing handling
and reclamation procedures related to
revegetation.

(6) a description of measures to
be used to maximize the use and conserva-
tion of the coal resource as required in
19.8.20.2027 NMAC;

(7) a description of measures to
be employed to ensure that all debris, acid-
forming and toxic-forming materials, and
materials constituting a fire hazard are dis-
posed of in accordance with 19.8.20.2046
and 2056 NMAC, and a description of the
contingency plans which have been devel-
oped to preclude sustained combustion of
such materials;

(8) a description, including appro-
priate cross sections and maps, of the meas-
ures to be used to seal or manage mine
openings, and to plug, case, or manage
exploration holes, other bore holes, wells,
and other openings within the proposed per-
mit area, in accordance with 19.8.20.2001
through 2003 NMAC; and

(9) a description of steps to be

taken to comply with the requirements of
the Clean Air Act (42 U.S.C. Sec. 7401 et
seq.), the Clean Water Act (33 U.S.C. Sec.
1251 et seq.), and all applicable air and
water quality laws and regulations and
health and safety standards.

[11-29-97; 19.8.9.906 NMAC - Rn, 19
NMAC 8.2.9.906, 9-29-2000; A, 1-15-
2002; A, 12-31-2007]

19.8.9.907 RECLAMATION
PLAN: PROTECTION OF HYDRO-
LOGIC BALANCE:

A. Each plan shall contain
a detailed description, with appropriate
maps and cross section drawings, of the
measures to be taken during and after the
proposed surface coal mining operations, in
accordance with 19.8.20 NMAC, to ensure
the protection of:

(1) the quality of surface and
ground water systems, both within the pro-
posed permit and adjacent areas, from the
adverse effects of the proposed surface coal
mining operations;

(2) the rights of present users of
surface and ground water;

(3) the quantity of surface and
ground water both within the proposed per-
mit area and adjacent area from adverse
effects of the proposed surface coal mining
operations, or to provide alternative sources
of water in accordance with 19.8.8.806 and
19.8.20.2022 NMAC, where the protection
of quantity cannot be ensured; and

(4) water quality by locating
openings for underground mines in accor-
dance with 19.8.20.2026 NMAC.

B. The description shall
include:

(1) a plan for the control, in
accordance with [Rert26] 19.8.20 NMAC,
of surface and ground water drainage into,
through and out of the proposed permit
area;

(2) a plan for the treatment, where
required under 19.8.19 through 19.8.28
NMAC and 19.8 NMAC_, of surface and
ground water drainage from the area to be
disturbed by the proposed operations, and
proposed quantitative limits on pollutants in
discharges subject to 19.8.20.2010 NMAC
according to the more stringent of the fol-
lowing:

(a) 19.8.19
NMAC and 19.8 NMAC;

(b) other applicable state and fed-
eral laws;

(3) for surface mining activities, a
plan for the restoration of the approximate
recharge capacity of the permit and adjacent
areas in accordance with 19.8.20.2019
NMAC; and

(4) a plan for the collection,
recording, and reporting of ground and sur-
face water quality and quantity data,
according to 19.8.20.2020 NMAC and

through 19.8.28
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based on the determination required under
Subsection C of 19.8.9.907 NMAC and the
analysis of all baseline hydrologic, geologic
and other information in the permit applica-
tion; the plan shall provide for the monitor-
ing of parameters that relate to the suitabil-
ity of surface and ground water for current
and approved postmining land uses and to
the objectives for protection of the hydro-
logic balance set forth in Subsection A of
19.8.9.907 NMAC; it shall identify the
quantity and quality parameters to be moni-
tored, sampling frequency, and site loca-
tions; it shall describe how the data may be
used to determine the impacts of the opera-
tion upon the hydrologic balance;

(a) ground-water monitoring
plan; at a minimum, total dissolved solids or
specific conductance corrected to 25
degrees C, pH, total iron, total manganese,
and water levels shall be monitored and data
submitted to the director every 3 months for
each monitoring location; the director may
require additional monitoring when neces-
sary;

(b) surface water monitoring
plan; at all monitoring locations in the sur-
face-water bodies such as streams, lakes,
and impoundments, that are potentially
impacted or into which water will be dis-
charged and at upstream monitoring loca-
tions the total dissolved solids or specific
conductance corrected to 25 degrees C, total
suspended solids, pH, total iron, total man-
ganese, and flow shall be monitored; the
monitoring reports shall be submitted to the
director every 3 months; the director may
require additional monitoring when neces-
sary.

C. The description shall
include a determination of the probable
hydrologic consequences of the proposed
surface coal mining operations on the
cumulative impact area and shall address all
proposed mining activities associated with
the permit area for which a permit is sought,
not just those expected to occur during the
term of the permit. This determination shall
include findings on:

(1) whether adverse impacts may
occur to the hydrologic balance;

(2) whether acid-forming or
toxic-forming materials are present that
could result in the contamination of surface
or ground-water supplies;

(3) whether the proposed opera-
tion may proximately result in contamina-
tion, diminution or interruption of an under-
ground or surface source of water within the
proposed permit or adjacent areas which is
used for domestic, agricultural, industrial,
or other legitimate purpose, and,;

(4) what impact the proposed
operation will have on:

(a) sediment yield from the dis-
turbed area;

(b) acidity, total suspended and
dissolved solids, and other important water
quality parameters of local impact;

(¢) flooding or streamflow alter-
ation;

(d) ground-water and surface-
water availability; and

(e) other characteristics as
required by the director;

(5) a plan that specifically
addresses any potential adverse hydrologic
consequences identified under Subsection C
0f 19.8.9.907 NMAC and shall include pre-
ventive and remedial measures to be taken
during mining and reclamation operations
through bond release to minimize distur-
bance to the hydrologic balance within the
cumulative impact area.

D. All water-quality analy-
ses performed to meet the requirements of
this section shall be conducted according to
the methodology in the 15th edition of
“standard methods for the examination of
water and wastewater,” which is incorporat-
ed by reference, or the methodology in 40
CFR Parts 136 and 434. Water quality sam-
pling performed to meet the requirements of
this section shall be conducted according to
either methodology listed above when fea-
sible.

E. Each plan for under-
ground mining shall contain a detailed
description, with appropriate drawings, of
permanent entry seals and down-slope bar-
riers designed to ensure stability under
anticipated hydraulic heads developed
while promoting mine inundation after
mine closure for the proposed permit areas.
[11-29-97; 19.8.9.907 NMAC - Rn, 19
NMAC 8.2.9.907, 9-29-2000; A, 12-31-
2007]

19.8.9.909 RECLAMATION
PLAN: PONDS, IMPOUNDMENTS,
BANKS, DAMS, AND EMBANK-
MENTS:

A. General. Each applica-
tion shall include a general plan for each
proposed sedimentation pond, water
impoundment, and coal processing waste
bank, dam, or embankment within the pro-
posed permit area.

(1) Each general plan shall:

(a) be prepared by, or under the
direction of, and certified by a registered
professional engineer, with assistance from
experts in related fields such as land sur-
veying, reclamation or mined land rehabili-
tation;

(b) contain a description, map,
and cross section of the structure and its
location;

(¢) contain preliminary hydrolog-
ic and geologic information required to
assess the hydrologic impact of the struc-
ture;

(d) contain a survey describing
the potential effect on the structure from
subsidence of the subsurface strata resulting
from past underground mining operations if
underground mining has occurred; and

(e) contain a certification state-
ment which includes a schedule setting
forth the dates that any detailed design plans
for structures that are not submitted with the
general plan will be submitted to the direc-
tor; the director shall have approved, in
writing, the detailed design plan for a struc-
ture before construction of the structure
begins.

(2) Each detailed design plan for a
structure that meets the U.S. [se#] natural
resources conservation service class B or C
criteria for dams in [S&S] NRCS technical
release No. 60 (210-VI-TR60, Oct. 1985),
“earth dams and reservoirs”, or meets or
exceeds the size or other criteria of the mine
safety and health administration, 30 CFR
77.216(a) shall:

(a) be prepared by, or under the
direction of, and certified by a qualified reg-
istered professional engineer with assis-
tance from experts in related fields such as
geology, land surveying, reclamation or
mined land rehabilitation;

(b) include any geotechnical
investigation, design, and construction
requirements for the structure;

(¢) describe the operation and
maintenance requirements for each struc-
ture; and

(d) describe the timetable and
plans to remove each structure, if appropri-
ate.

(3) Each detailed design plan for a
structure that does not equal or exceed the
size or other criteria in Paragraph (2) of
Subsection A of 19.8.9.909 NMAC shall:

(a) be prepared by, or under the
direction of, and certified by a qualified reg-
istered professional engineer or registered
land surveyor except that all coal processing
waste dams and embankments covered by
19.8.20.2047 through 2049 NMAC shall be
certified by qualified registered profession-
al engineer;

(b) include any design and con-
struction requirements for the structure,
including any required geotechnical infor-
mation;

(¢) describe the operation and
maintenance requirements for each struc-
ture; and

(d) describe the timetable and
plans to remove each structure, if appropri-
ate.

B. Sedimentation ponds.
Sedimentation ponds, whether temporary or
permanent, shall be designed in compliance
with the requirements of 19.8.20.2014
NMAC. Any sedimentation pond or earth-
en structure which will remain on the pro-
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posed permit area as a permanent water
impoundment shall also be designed to
comply with the requirements of
19.8.20.2017 NMAC. Each plan shall, at a
minimum, comply with the requirements of
the mine safety and health administration,
30 CFR 77.216-1 and 77.216-2, and the
state engineer and shall be submitted to the
director as part of the permit application.

C. For impoundments not
included in Paragraph (2) of Subsection A
of 19.8.9.909 NMAC, the director may
establish through the state program
approval process, engineering design stan-
dards that ensure stability comparable to a
1.3 minimum static safety factor in lieu of
engineering tests to establish compliance
with the minimum static safety factor of 1.3
specified in Paragraph (3) of Subsection E
0f 19.8.20.2017 NMAC.

D. Coal processing waste
banks. Coal processing waste banks shall
be designed to comply with the require-
ments of 19.8.20.2039 through 2042
NMAC.

E. Coal processing waste
dams and embankments. Coal processing
waste dams and embankments shall be
designed to comply with the requirements
of 19.8.20.2047 through 2049 NMAC.
Each plan shall be submitted to the director
as a part of the permit application, and shall
comply with the requirements of the mine
safety and health administration, 30 CFR
77.216-1 and 77.216-2 and the state engi-
neer and shall contain the results of a geot-
echnical investigation of the proposed dam
or embankment foundation area, to deter-
mine the structural competence of the foun-
dation which will support the proposed dam
or embankment structure and the impound-
ed material. The geotechnical investigation
shall be planned and supervised by an engi-
neer or engineering geologist, according to
the following:

(1) the number, location, and
depth of borings and test pits shall be deter-
mined using current prudent engineering
practice for the size of the dam or embank-
ment, quantity of material to be impounded,
and subsurface conditions;

(2) the character of the overbur-
den and bedrock, the proposed abutment
sites, and any adverse geotechnical condi-
tions which may affect the particular dam,
embankment, or reservoir site shall be con-
sidered;

(3) all springs, seepage, and
ground water flow observed or anticipated
during wet periods in the area of the pro-
posed dam or embankment shall be identi-
fied on each plan;

(4) consideration shall be given to
the possibility of mudflows, rock debris
falls, or other landslides into the dam,
embankment, or impounded material;

(5) if the structure meets the class

B or C criteria for dams in TR-60 or meets
the size or other criteria of 30 CFR Sec.
77.216(a), each plan under Subsections B,
C and E of 19.8.9.909 NMAC shall include
a stability analysis of the structure; the sta-
bility analysis shall be performed by a reg-
istered professional engineer and shall
include, but not be limited to, strength
parameters, pore pressures, and long-term
seepage conditions; the plan shall also con-
tain a description of each engineering
design assumption and calculation with a
discussion of each alternative considered in
selecting the specific design parameters and
construction methods.

[11-29-97; A, 12-15-99; 19.8.9.909 NMAC
- Rn, 19 NMAC 8.2.9.909, 9-29-2000; A,
12-31-2007]

19.8.9.913 RELOCATION OR
USE OF PUBLIC ROADS: Each applica-
tion shall describe, with appropriate maps
and cross sections, the measures to be used
to ensure that the interests of the public and
landowners affected are protected if, under
[+9-8-2-202-€] Subsection D of 19.8.2.202
NMAC, the applicant seeks to have the
director approve:

A. conducting the pro-
posed surface coal mining operations with-
in 100 feet of the right-of-way line of any
public road, except where mine access or
haul roads join that right-of-way; or

B. relocating a

public
road.
[11-29-97; 19.8.9.913 NMAC - Rn, 19
NMAC 8.2.9.913, 9-29-2000; A, 12-31-
2007]

19.8.9.916 TRANSPORTATION
FACILITIES: [(786:37and-78424)] Each
application for a permit to conduct surface
coal mining and reclamation operations
shall contain plans and drawings for each
road, conveyor, or rail system to be con-
structed, used or maintained within the pro-
posed permit area. Plans and drawings shall
include a map, appropriate cross sections,
and the following:

A. specifications for road
widths, road gradients, road surfaces, road
cuts, fill embankments, culverts, bridges,
drainage ditches, drainage structures and
low-water crossings;

B. a description of meas-
ures to be taken to obtain approval of the
director for alteration or relocation of a nat-
ural drainage way under Paragraph (1) of
Subsection E of 19.8.20.2076 or Paragraph
(5) of Subsection C of 19.8.20.2077
NMAC;

C. drawings and specifica-
tions for roads proposed to be located in
channels of intermittent or perennial
streams; this includes each ford or low
water crossing of intermittent and perennial
streams;

D. plans and schedules for
the removal and reclamation of each road
not proposed for retention as part of the
post-mining land use;

E. plans and drawings for
each primary road shall be prepared by, or
under the direction of, and certified by a
registered professional engineer or a quali-
fied registered professional land surveyor,
experienced in the design and construction
of roads, as meeting all program require-
ments and current, prudent engineering
practices.

[11-29-97; A, 12-15-99; 19.8.9.916 NMAC
- Rn, 19 NMAC 8.2.9.916, 8/31/2000; A,
12-31-2007]

19.8.9.917 RETURN OF COAL
PROCESSING WASTE TO ABAN-
DONED UNDERGROUND WORK-
INGS: [#8425)]

A. Each plan shall
describe the design, operation and mainte-
nance of any proposed coal processing
waste disposal facility, including flow dia-
grams and any other necessary drawings
and maps, for the approval of the director
and the mine safety and health administra-
tion under 19.8.20.2045 NMAC.

B. Each plan shall
describe the source and quality of waste to
be stored, area to be backfilled, percent of
the mine void to be filled, method of con-
structing underground retaining walls,
influence of the backfilling operation on
active underground mine operations, sur-
face area to be supported by the backfill,
and the anticipated occurrence of surface
effects following backfilling.

C. The applicant shall
describe the source of the hydraulic trans-
port mediums, method of dewatering the
placed backfill, retention of water under-
ground, treatment of water if released to
surface streams, and the effect on the hydro-
logic regime.

D. The plan shall describe
each permanent monitoring well to be locat-
ed in the backfilled area, the stratum under-
lying the mined coal, and gradient from the
backfilled area.

E. The requirements of
Subsections A, B, C and D of 19.8.9.917
NMAC shall also apply to pneumatic back-
filling operations, except where the opera-
tions are exempted by the director from
requirements specifying hydrologic moni-
toring.

[11-29-97; 19.8.9.917 NMAC - Rn, 19
NMAC 8.2.9.917, 9-29-2000; A, 12-31-
2007]
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NEW MEXICO COAL
SURFACE MINING
COMMISSION

This is an amendment of 19.8.10 NMAC,
Sections 1000, 1001, 1002, 1003, 1004,
1005, and 1006, effective 12-31-2007.

19.8.10.1000 EXPERIMENTAL
PRACTICES MINING:
A. Each  person who

desires to conduct an experimental practice
shall submit a permit application for the
approval of the director and the director of
the office of surface mining. The permit
application shall contain appropriate
descriptions, maps, plans and data which
show:

(1) the nature of the experimental
practice;

(2) how use of the experimental
practice:

(a) encourages advances in min-
ing and reclamation technology, or

(b) allows a postmining land use
for industrial, commercial, residential, or
public use (including recreational facilities),
on an experimental basis, when the results
are not otherwise attainable under the act
and 19.8 NMAC;

(3) that the mining and reclama-
tion operations proposed for using an exper-
imental practice are not larger or more
numerous than necessary to determine the
effectiveness and economic feasibility of
the experimental practice;

(4) that the experimental practice:

(a) is potentially more or at least
as environmentally protective, during and
after the proposed mining and reclamation
operations, as those required under 19.8.19
through 19.8.28 NMAC and 19.8 NMAC;
and

(b) will not reduce the protection
afforded public health and safety below that
provided by the requirements of 19.8.19
through 19.8.28 NMAC and 19.8 NMAC;

(5) that the applicant will conduct
special monitoring with respect to the
experimental practice during and after the
operations involved; the monitoring pro-
gram shall:

(a) insure the collection and
analysis of sufficient and reliable data to
enable the director and the regional director
of the office of surface mining to make ade-
quate comparisons with other surface coal
mining and reclamation operations employ-
ing similar experimental practices; and

(b) include requirements
designed to identify, as soon as possible,
potential risks to the environment and pub-
lic health and safety from the use of the
experimental practice.

B. Each application shall

set forth the environmental protection per-
formance standards of 19.8.19 through
19.8.28 NMAC which will be implemented
in the event the objective of the experimen-
tal practice is a failure.

C. All experimental prac-
tices for which variances are sought shall
comply with the public notice requirements
of 19.8.11.1100 NMAC.

D. No permit authorizing
an experimental practice shall be issued,
unless the director first finds, in writing,
upon the basis of both a complete applica-
tion filed in accordance with the require-
ments of this section and the comments of
the director of the office of surface mining
that:

(1) the experimental practice
meets all of the requirements of Paragraphs
(1) through (5) of Subsection A of
19.8.10.1000 NMAC;

(2) the experimental practice is
based on a clearly defined set of objectives
which can reasonably be expected to be
achieved; and

(3) the experimental practice has
been specifically approved, in writing by
the director of the office of surface mining;

(4) the permit contains conditions
which specifically:

(a) limit the experimental practice
authorized to that granted by the director
and the director of the office of surface min-
ing;

(b) impose enforceable alterna-
tive environmental protection requirements;
and

(¢) require the person to conduct
the periodic monitoring, recording and
reporting program set forth in the applica-
tion, with such additional requirements as
the director or the director of the office of
surface mining may require.

E. Experimental practices
granting variances from the special environ-
mental protection performance standards of
Section 69-25A-19 and 69-25A-20 NMSA
1978 of the act applicable to prime farm-
lands shall be approved only after consulta-
tion with U.S. department of agriculture
[se#] natural resources conservation serv-
ice.

F. Each permit which
authorizes the use of an experimental prac-
tice shall be reviewed in its entirety by the
director at a frequency set forth in the
approved permit, but no less frequently than
every 2 1/2 years. After review, the director
shall, with consent of the director of the
office of surface mining, require by order,
supported by written findings, any reason-
able revision or modification of the permit
provisions necessary to ensure that the oper-
ations involved are conducted to protect
fully the environment and public health and
safety. Copies of the decision of the direc-

tor shall be sent to the permittee and shall be
subject to the provisions for administrative
and judicial review of 19.8.12 NMAC.

G. Revisions or modifica-
tions to an experimental practice shall be
processed in accordance with the require-
ments of 19.8.13.1301 NMAC and
approved by the director. Any revisions
which propose significant departures in the
experimental practice shall, at a minimum,
be subject to the requirements of 19.8.11
and 19.8.12 NMAC and to the concurrence
by the director of the office of surface min-
ing. Revisions that do not propose signifi-
cant departures in the experimental practice
shall not require concurrence by the director
of the office of surface mining.

[11-29-97; 19.8.10.1000 NMAC - Rn, 19
NMAC 8.2.10.1000, 9-29-2000; A, 12-31-
2007]

19.8.10.1001 MOUNTAINTOP
REMOVAL MINING:
A. Mountaintop removal

mining means surface mining activities,
where the mining operation removes an
entire coal seam or seams running through
the upper fraction of a mountain, ridge, or
hill except as provided for in
[+9-8-252500-A€6)] Subsection F of
19.8.25.2500 NMAC, by removing substan-
tially all of the overburden off the bench
and creating a level plateau or a gently
rolling contour, with no highwalls remain-
ing, and capable of supporting postmining
land uses in accordance with the require-
ments of this section.

B. The director may issue
a permit for mountaintop removal mining,
without regard to the requirements of
19.8.20.2054 through 2058 NMAC, to
restore the lands disturbed by such mining
to their approximate original contour, if he
first finds, in writing, on the basis of a com-
plete application, that the following require-
ments are met:

(1) the proposed postmining land
use of the lands to be affected will be an
industrial, commercial, agricultural, resi-
dential, or public facility (including recre-
ational facilities) use and, if:

(a) after consultation with the
appropriate land-use planning agencies, if
any, the proposed land use is deemed by the
director to constitute an equal or better eco-
nomic or public use of the affected land
compared with the pre-mining use;

(b) the applicant demonstrates
compliance with the requirements for
acceptable alternative postmining land uses
of 19.8.20.[2643] 2075 NMAC;

(¢) the proposed use would be
compatible with adjacent land uses and
existing state and local land use plans and
programs; and

(d) the director has provided, in




1198

New Mexico Register / Volume XVIII, Number 24 / December 31, 2007

writing, an opportunity of not more than 60
days to review and comment on such pro-
posed use to the governing body of general
purpose government in whose jurisdiction
the land is located and any state or federal
agency which the director, in his discretion,
determines to have an interest in the pro-
posed use;

(2) the applicant has demonstrat-
ed that, in place of restoration of the land to
be affected to the approximate original con-
tour under 19.8.20.2054 through 2058
NMAC, the operation will be conducted in
compliance with the requirements of
19.8.25 NMAC;

(3) the requirements of 19.8.25
NMAC are made a specific condition of the
permit;

(4) all other requirements of the
act and 19.8 NMAC are met by the pro-
posed operations.

C. Permit reviews.

(1) Any permits incorporating a
variance issued under this section shall be
reviewed by the director to evaluate the
progress and development of mining activi-
ties to establish that the operator is proceed-
ing in accordance with the terms of the vari-
ance:

(a) within the sixth month preced-
ing the third year from the date of its
issuance;

(b) before each permit renewal;
and

(¢) not later than the middle of
each permit term.

(2) Any review required under
Paragraph (1) of Subsection C of
19.8.10.1001 NMAC need not be held if the
permittee has demonstrated and the director
finds, in writing, within three months before
the scheduled review, that all operations
under the permit are proceeding and will
continue to be conducted in accordance
with the terms of the permit and require-
ments of the act and 19.8 NMAC.

(3) The terms and conditions of a
permit for mountaintop removal mining
may be modified at any time by the director,
if he determines that more stringent meas-
ures are necessary to insure that the opera-
tion involved is conducted in compliance
with the requirements of the act and 19.8
NMAC.

[11-29-97; 19.8.10.1001 NMAC - Rn, 19
NMAC 8.2.10.1001, 9-29-2000; A, 12-31-
2007]

19.8.10.1002
ING:

STEEP SLOPE MIN-

A. This section applies to
any person who conducts or intends to con-
duct steep slope surface coal mining and
reclamation operations, except:

(1) where an operator proposes to
conduct surface coal mining and reclama-
tion operations on flat or gently rolling ter-

rain, leaving a plain or predominantly flat
area, but on which an occasional steep slope
is encountered as the mining operation pro-
ceeds;

(2) where a person obtains a per-
mit under the provisions of 19.8.10.1001
NMAUC; or

(3) to the extent that a person
obtains a permit incorporating a variance
under 19.8.10.1003 NMAC.

B. Any application for a
permit for surface coal mining and reclama-
tion operations covered by this section shall
contain sufficient information to establish
that the operations will be conducted in
accordance with the requirements of
[49-8-20-2664] 19.8.26.2601 NMAC.

C. No permit shall be
issued for any operations covered by this
section, unless the director finds, in writing,
that in addition to meeting all other require-
ments of 19.8.5 through 19.8.13 NMAC,
the operation will be conducted in accor-
dance with the requirements of
[49-8-20-2664] 19.8.26.2601 NMAC.
[11-29-97; 19.8.10.1002 NMAC - Rn, 19
NMAC 8.2.10.1002, 9-29-2000; A, 12-31-
2007]

19.8.10.1003 PERMIT INCORPO-
RATING VARIANCES FROM
APPROXIMATE ORIGINAL CON-
TOUR RESTORATION REQUIRE-
MENTS FOR STEEP SLOPE MINING:

A. The director may issue
a permit for surface mining activities incor-
porating a variance from the requirement
for restoration of the affected lands to their
approximate original contour only if he first
finds, in writing, on the basis of a complete
application, that all of the following
requirements are met:

(1) the applicant has demonstrat-
ed that the purpose of the variance is to
make the lands to be affected within the per-
mit area suitable for an industrial, commer-
cial, residential, or public use postmining
land use;

(2) the proposed use, after consul-
tation with the appropriate land-use plan-
ning agencies, if any, constitutes an equal or
better economic or public use;

(3) the applicant has demonstrat-
ed compliance with the requirements for
acceptable alternative postmining land uses
of [+98202673] Subsection C of
19.8.20.2075 NMAC;

(4) the applicant has demonstrat-
ed that the watershed of lands within the
proposed permit area and adjacent areas
will be improved by the operations; the
watershed will only be deemed improved if:

(a) there will be a reduction in the
amount of total suspended solids or other

pollutants discharged to ground or surface
waters from the permit area as compared to
such discharges prior to mining, so as to
improve public or private uses of the ecolo-
gy or such waters; or, there will be reduced
flood hazards within the watershed contain-
ing the permit area by reduction of the peak
flow discharges from precipitation events or
thaws;

(b) the total volume of flows from
the proposed permit area, during every sea-
son of the year, will not vary in a way that
adversely affects the ecology of any surface
water or any existing or planned use of sur-
face or ground water; and

(c) the [ewvirenmental—tmprove-
ment—divister| environment department
approves the plan.

(5) the applicant has demonstrat-
ed that the owner of the surface of the lands
within the permit area has knowingly
requested, in writing, as part of the applica-
tion, that a variance be granted; the request
shall be made separately from any surface
owner consent given for the operations
under 19.8.7.703 NMAC and shall show an
understanding that the variance could not be
granted without the surface owner’s
request.

(6) the applicant has demonstrat-
ed that the proposed operations will be con-
ducted in compliance with the requirements
of 19.8.26.2602 NMAC;

(7) all other requirements of the
act and 19.8 NMAC will be met by the pro-
posed operations.

B. If a variance is granted
under this section:
(1) the requirements of

19.8.26.2602 NMAC shall be made a spe-
cific condition of the permit;

(2) the permit shall be specifical-
ly marked as containing a variance from
approximate original contour.

C. Any permits incorpo-
rating a variance issued under this section
shall be reviewed by the director to evaluate
the progress and development of the mining
activities, to establish that the operator is
proceeding in accordance with the terms of
the variance:

(1) within the six month period
preceding the third year from the date of its
issuance;

(2) before each permit renewal;
and

(3) not later than the middle of
each subsequent permit term.

D. If the permittee demon-
strates to the director at any of the times
specified in Subsection C of 19.8.10.1003
NMAC that the operations involved have
been and continue to be conducted in com-
pliance with the terms and conditions of the
permit, the requirements of the act and 19.8
NMAC, the review required at that time
need not be held.
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E. The terms and condi-
tions of a permit incorporating a variance
under this section_may be modified at any
time by the director, if he determines that
more stringent measures are necessary to
insure that the operations involved are con-
ducted in compliance with the requirements
of the act and 19.8 NMAC.

F. The director may only
grant variances in accordance with this sec-
tion if it has promulgated specific regula-
tions to govern the granting of variances in
accordance with the provisions of this sec-
tion and additional and more stringent
requirements as he deems to be necessary.
[11-29-97; 19.8.10.1003 NMAC - Rn, 19
NMAC 8.2.10.1003, 9-29-2000; A, 12-31-
2007]

19.8.10.1004
LANDS:

A. Application contents
for prime farmlands. If land within the pro-
posed permit area is identified as prime
farmland under 19.8.8.814 NMAC, the
applicant shall submit a plan for the mining
and restoration of the land. Each plan shall
contain, at a minimum:

(1) a soil survey of at least order 2
of the permit area according to the standards
of the national cooperative soil survey and
in accordance with the procedures set forth
in U.S. department of agriculture hand-
books 436 (soil taxonomy, 1975) and 18
(soil survey manual, 1951); the soil survey
shall include a description of soil mapping
units and a representative soil profile as
determined by the U.S. [se#] natural
resources conservation service, including,
but not limited to, soil-horizon depths, pH,
and the range of soil densities for each
prime farmland soil unit within the permit
area; other representative soil profile
descriptions from the locality, prepared
according to the standards of the national
cooperative soil survey, may be used if their
use is approved by the state conservationist,
U.S. [se#] natural resources conservation
service; the director may request the opera-
tor to provide information on other physical
and chemical soil properties as needed to
make a determination that the operator has
the technological capability to restore the
prime farmland within the permit area to the
soil-reconstruction standards of 19.8.24
NMAC;

PRIME FARM-

(2) the location of areas to be used
for the separate stockpiling of the soil and
plans for soil stabilization before redistribu-
tion;

(3) if applicable, documentation,
such as agricultural school studies or other
scientific data from comparable areas, that
supports the use of other suitable material,
instead of the A, B, or C soil horizon, to
obtain on the restored area equivalent or

higher levels of yield as non-mined prime
farmlands in the surrounding area under
equivalent levels of management;

(4) plans for seeding or cropping
the final graded disturbed land and the con-
servation practices to be used to adequately
control erosion and sedimentation and
restoration of an adequate soil moisture
regime, during the period from completion
of regrading until release of the perform-
ance bond or equivalent guarantee under
19.8.14 [epd—9-845] NMAC; proper
adjustments for seasons must be proposed
so that final graded land is not exposed to
erosion during seasons when vegetation or
conservation practices cannot be estab-
lished due to weather conditions;

(5) available agricultural school
studies or other scientific data for areas with
comparable soils, climate, and management
(including water management) that demon-
strate that the proposed method of reclama-
tion will achieve, within a reasonable time,
equivalent or higher levels of yield after
mining as existed before mining;

(6) current estimated yields under
a proper level of management for each soil
map unit from the USDA for each crop to be
used in determining success of revegetation
([49-3-20-2404] 19.8.24.2404 NMAC);

(7) in all cases, soil productivity
for prime farmlands shall be returned to
equivalent levels of yield as non-mined land
of the same soil type in the surrounding area
under equivalent management practices as
determined from the soil survey performed
pursuant to Paragraph (1) of Subsection A
of 19.8.10.1004 NMAC.

B. Consultation with sec-
retary of agriculture. Before any permit is
issued for areas that include prime farm-
lands, the director shall consult with the
U.S. secretary of agriculture. The U.S. sec-
retary of agriculture shall provide for
review and comment of the proposed
method of soil reconstruction in the plan
submitted under Subsection A of
19.8.10.1004 NMAC. If the U.S. secretary
of agriculture considers those methods to be
inadequate, he or she shall suggest revisions
resulting in more complete and adequate
reconstruction. The U.S. secretary of agri-
culture has assigned his responsibilities
under this section to the administrator of the
U. S. [se#] natural resources conservation
service. The [se#] natural resources conser-
vation service shall carry out consultation
and review through the state conservationist
located in each state.

C. Issuance of permit. A
permit for the mining and reclamation of
prime farmland may be granted by the
director, if he first finds, in writing, upon
the basis of a complete application, that:

(1) the approved proposed post-
mining land use of these prime farmlands

will be cropland;

(2) the permit incorporates as spe-
cific conditions the contents of the plan sub-
mitted under Subsection A of 19.8.10.1004
NMAUC, after consideration of any revisions
to that plan suggested by the U.S. secretary
of agriculture under Subsection B of
19.8.10.1004 NMAC;

(3) the applicant has the techno-
logical capability to restore the prime farm-
land, within a reasonable time, to equivalent
or higher levels of yield as non-mined prime
farmland in the surrounding area under
equivalent levels of management; and

(4) the proposed operations will
be conducted in compliance with the
requirements of 19.8.24 NMAC and other
environmental protection performance and
reclamation standards for mining and recla-
mation of prime farmland of the act and
19.8 NMAC.

[11-29-97; 19.8.10.1004 NMAC - Rn, 19
NMAC 8.2.10.1004, 9-29-2000; A, 12-31-
2007]

19.8.10.1005 VARIANCES FOR
DELAY IN CONTEMPORANEOUS
RECLAMATION REQUIRED IN
COMBINED SURFACE AND UNDER-
GROUND MINING OPERATIONS:

A. Application contents
for variances. Any person who desires to
obtain a variance under this section shall
file with the director complete applications
for both the surface mining activities and
underground mining activities which are to
be combined. The mining and reclamation
operation plans for these permits shall con-
tain appropriate narratives, maps and plans,
which:

(1) show why the proposed
underground mining activities are necessary
or desirable to assure maximum practical
recovery of coal;

(2) show how multiple future dis-
turbances of surface lands or waters will be
avoided;

(3) identify the specific surface
areas for which a variance is sought and the
particular sections of the act and 19.8
NMAC from which a variance is being
sought;

(4) show how the activities will
comply with 19.8.21 NMAC and other
applicable requirements of the act and 19.8
NMAC;

(5) show why the variance sought
is necessary for the implementation of the
proposed underground mining activities;

(6) provide an assessment of the
adverse environmental consequences and
damages, if any, that will result if the recla-
mation of surface mining activities is
delayed; and

(7) show how off-site storage of
spoil will be conducted to comply with
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19.8.20.2034 through 2037 NMAC, the
requirements of the act and 19.8 NMAC.

B. Issuance of permit. A
permit incorporating a variance under this
section may be issued by the director, if he
first finds, in writing, upon the basis of a
complete application filed in accordance
with this section, that:

(1) the applicant has presented, as
part of the permit application, specific, fea-
sible plans for the proposed underground
mining activities;

(2) the proposed underground
mining activities are necessary or desirable
to assure maximum practical recovery of
the mineral resource and will avoid multiple
future disturbances of surface land or
waters;

(3) the applicant has satisfactorily
demonstrated that the applications for the
surface mining activities and underground
mining activities conform to the require-
ments of the act and 19.8 NMAC and that
all other permits necessary for the under-
ground mining activities have been issued
by the appropriate authority;

(4) the surface area of surface
mining activities proposed for the variance
have been shown by the applicant to be nec-
essary for implementing the proposed
underground mining activities;

(5) no substantial adverse envi-
ronmental damage, either on-site or off-site,
will result from the delay in completion of
reclamation  otherwise required by
Paragraph (16) of Subsection B of Section
69-25A-19 NMSA 1978 of the act, 19.8.20
NMAC and 19.8 NMAC;

(6) the operations will, insofar as
a variance is authorized, be conducted in
compliance with the requirements of
19.8.21 NMAC and 19.8 NMAC;

(7) provisions for off-site storage
of spoil will comply with the requirements
of Paragraph (22) of Subsection B of
Section 69-25A-19 NMSA 1978 of the act,
19.8.20.2034 through 2037 NMAC and
19.8 NMAGC;

(8) liability under the perform-
ance bond required to be filed by the appli-
cant with the director pursuant to 19.8.14
[enrd—9-845] NMAC, the act and 19.8
NMAC shall be for the duration of the
underground mining activities and until all
requirements of 19.8.14 [ard—9-845]
NMAC and the act and 19.8 NMAC have
been complied with; and

(9) the permit for the surface min-
ing activities contains specific conditions:

(a) delineating the particular sur-
face areas for which a variance is author-
ized;

(b) identifying the particular
requirements of 19.8.21 NMAC, the act and
19.8 NMAC which are to be complied with,
in lieu of the otherwise applicable provi-
sions of Subsection B of Section 69-25A-19

NMSA 1978 of the act, 19.8.20 NMAC and
19.8 NMAC; and

(¢) providing a detailed schedule
for compliance with the particular require-
ments of 19.8.21 NMAUC, the act and 19.8
NMAC identified under Subparagraph (b)
of Paragraph (9) of Subsection B of
19.8.10.1005 NMAC.

C. Review of permits con-
taining variances. Variances granted under
permits issued under this section shall be
reviewed by the director no later than 3
years from the dates of issuance of the per-
mit and any permit renewals.

[11-29-97; 19.8.10.1005 NMAC - Rn, 19
NMAC 8.2.10.1005, 9-29-2000; A, 12-31-
2007]

19.8.10.1006 SURFACE COAL
MINING AND RECLAMATION OPER-
ATIONS ON AREAS OR ADJACENT
TO AREAS INCLUDING ALLUVIAL
VALLEY FLOORS:

A. Alluvial valley floor
determination.

(1) Before applying for a permit
to conduct, or before conducting surface
coal mining and reclamation operations
within a valley holding a stream or in a
location where the adjacent area includes
any stream, the applicant shall either affir-
matively demonstrate, based on available
data, the presence of an alluvial valley floor,
or submit to the director the results of a field
investigation of the proposed permit area
and adjacent area. The field investigations
shall include sufficiently detailed geologic,
hydrologic, land use, soils and vegetation
studies on areas required to be investigated
by the director, after consultation with the
applicant, to enable the director to make an
evaluation regarding the existence of the
probable alluvial valley floor in the pro-
posed permit area or adjacent area and to
determine which areas, if any, require more
detailed study in order to allow the director
to make a final determination regarding the
existence of an alluvial valley floor. Studies
performed during the investigation by the
applicant or subsequent studies as required
of the applicant by the director shall include
an appropriate combination, adapted to site-
specific conditions, of:

(a) mapping of unconsolidated
stream-laid deposits holding streams
including, but not limited to, geologic maps
of unconsolidated deposits, and stream-laid
deposits, maps of streams, delineation of
surface watersheds and directions of shal-
low ground water flows through and into
the unconsolidated deposits, topography
showing local and regional terrace levels,
and topography of terraces, flood plains and
channels showing surface drainage patterns;

(b) mapping of all lands included
in the area in accordance with this para-
graph and subject to agricultural activities,

showing the area in which different types of
agricultural lands, such as flood irrigated
lands, pasture lands and undeveloped range-
lands exist, and accompanied by measure-
ments of vegetation in terms of productivity
and type;

(¢) mapping of all lands that are
currently or were historically flood irrigat-
ed, showing the location of each diversion
structure, ditch, dam and related reservoir,
irrigated land, and topography of those
lands;

(d) documentation that areas
identified in this paragraph are, or are not,
subirrigated, based on ground water moni-
toring data, representative water quality,
soil moisture measurements, and measure-
ments of rooting depth, soil mottling, and
water requirements of vegetation;

(e) documentation, based on rep-
resentative sampling, that areas identified
under this paragraph are, or are not, flood
irrigable by a prudent person for sustained
agricultural activities, based on stream-
flow, water quality, water yield, soils meas-
urements, and topographic characteristics;

(f) analysis of a series of aerial
photographs, including color infrared
imagery flown at a time of year to show any
late summer and fall differences between
upland and valley floor vegetative growth
and of a scale adequate for reconnaissance
identification of areas that may be alluvial
valley floors.

(2) Based on the investigations
conducted under Paragraph (1) of
Subsection A of 19.8.10.1006 NMAC, the
director shall make a determination of the
extent of any alluvial valley floors within
the study area and whether any stream in the
study area may be excluded from further
consideration as lying within an alluvial
valley floor. The director shall determine
that an alluvial valley floor exists if he finds
that:

(a) unconsolidated stream-laid
deposits holding streams are present; and

(b) there is sufficient water to
support agricultural activities as evidenced
by the existence of flood irrigation in the
area in question or its recent historical use;
the capability of an area to be flood irrigat-
ed by a prudent person for sustained agri-
cultural activities, based on stream-flow
water yield, soils, water quality, and topog-
raphy; or sub-irrigation of the lands in ques-
tion, derived from the ground water system
of the valley floor.

(3) The requirements of this para-
graph shall not apply to applicants who
affirmatively establish, to the satisfaction of
the director, that the proposed operation
shall not affect any area suggested to be an
alluvial valley floor which is located outside
the permit area or that the proposed opera-
tion will not be adjacent to any area sug-
gested to be an alluvial valley floor. For the
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purposes of this paragraph, the director may
rely on information submitted by the appli-
cant which pertains only to the permit area
if it establishes the existence of an effective
buffer zone between the operation and the
area in question so as to establish that such
area will not be affected, notwithstanding
its possible characterization as an alluvial
valley floor.

B. Application contents
for operations affecting designated alluvial
valley floors.

(1) If land within the proposed
permit area or adjacent area is identified as
an alluvial valley floor and the proposed
mining operation may affect an alluvial val-
ley floor or waters that supply alluvial val-
ley floors, the applicant shall submit a com-
plete application for the proposed mining
and reclamation operations, to be used by
the director together with other relevant
information, including the information
required by Subsection A of 19.8.10.1006
NMAUC, as a basis for approval or denial of
the permit. The complete application shall
include detailed surveys and baseline data
required by the director for a determination
of:

(a) the characteristics of the allu-
vial valley floor which are necessary to pre-
serve the essential hydrologic functions
during and after mining;

(b) the significance of the area to
be affected to agricultural activities;

(¢) whether the operation will
cause, or presents an unacceptable risk of
causing, material damage to the quantity or
quality of surface or ground waters that sup-
ply the alluvial valley floor;

(d) the effectiveness of proposed
reclamation with respect to requirements of
the act and 19.8 NMAC; and

(e) specific environmental moni-
toring required to measure compliance with
19.8.23 NMAC during and after mining and
reclamation operations.

(2) Information required under
this paragraph shall include, but not be lim-
ited to:

(a) geologic data, including geo-
logic structure, and surficial geologic maps,
and geologic cross-sections;

(b) soils and vegetation data,
including a detailed soil survey and chemi-
cal and physical analyses of soils, a vegeta-
tion map and narrative descriptions of quan-
titative and qualitative surveys, and land use
data, including an evaluation of crop yields;

(¢) surveys and data required
under this paragraph for areas designated as
alluvial valley floors because of their flood
irrigation characteristics shall also include,
at a minimum, surface hydrologic data, or
extrapolation of such data, including
streamflow, runoff, sediment yield, and
water quality analyses describing seasonal

variations field geomorphic surveys and
other geomorphic studies;

(d) surveys and data required
under this paragraph for areas designated as
alluvial valley floors because of their subir-
rigation characteristics, shall also include,
at a minimum, geohydrologic data, or
extrapolation of such data, including obser-
vation well establishment for purposes of
water level measurements, ground water
contour maps, testing to determine aquifer
characteristics that affect waters supplying
the alluvial valley floors, well and spring
inventories, and water quality analyses
describing seasonal variations and physical
and chemical analysis of overburden to
determine the effect of the proposed mining
and reclamation operations on water quality
and quantity;

(e) plans showing how the opera-
tion will avoid, during mining and reclama-
tion, interruption, discontinuance or preclu-
sion of farming on the alluvial valley floors
unless the pre-mining land use has been
undeveloped rangeland which is not signif-
icant to farming and will not materially
damage the quantity or quality of water in
surface and ground water systems that sup-
ply alluvial valley floors;

(f) maps showing farms that
could be affected by the mining and, if any
farm includes an alluvial valley floor, state-
ments of the type and quantity of agricultur-
al activity performed on the alluvial valley
floor and its relationship to the farm’s total
agricultural activity including an economic
analysis; and

(g) such other data as the director
may require.

(3) The surveys required by this
paragraph should identify those geologic,
hydrologic, and biologic characteristics of
the alluvial valley floor necessary to support
the essential hydrologic functions of an
alluvial valley floor. Characteristics which
support the essential hydrologic functions
and which must be evaluated in a complete
application include, but are not limited to:

(a) characteristics supporting the
function of collecting water which include,
but are not limited to:

(i) the amount and rate
of runoff and a water balance analysis, with
respect to rainfall, evapotranspiration, infil-
tration and ground water recharge;

(i) the relief, slope, and
density of the network of drainage channels;

(iii) the infiltration, per-
meability, porosity and transmissivity of
unconsolidated deposits of the valley floor
that either constitute the aquifer associated
with the stream or lie between the aquifer
and the stream; and

(iv) other factors that
affect the interchange of water between sur-
face streams and ground water systems,

including the depth to ground water, the
direction of ground water flow, the extent to
which the stream and associated alluvial
ground water aquifers provide recharge to,
or are recharged by bedrock aquifers;

(b) characteristics supporting the
function of storing water which include, but
are not limited to:

(i) surface roughness,
slope, and vegetation of the channel, flood
plain, and low terraces that retard the flow
of surface waters;

(ii) porosity, permeabil-
ity, water-holding capacity, saturated thick-
ness and volume of aquifers associated with
streams, including alluvial aquifers,
perched aquifers, and other water bearing
zones found beneath valley floors; and

(iii) moisture held in
soils or the plant growth medium within the
alluvial valley floor, and the physical and
chemical properties of the subsoil that pro-
vide for sustained vegetation growth or
cover during extended periods of low pre-
cipitation;

(¢) characteristics supporting the
function of regulating the flow of water
which include; but are not limited to:

(i) the geometry and
physical character of the valley, expressed
in terms of the longitudinal profile and
slope of the valley and the channel, the sin-
uosity of the channel, the cross-section,
slopes and proportions of the channels,
flood plains and low terraces, the nature and
stability of the stream banks and the vegeta-
tion established in the channels and along
the stream banks and flood plains;

(i) the nature of surface
flows as shown by the frequency and dura-
tion of flows of representative magnitude
including low flows and floods; and

(iii) the nature of inter-
change of water between streams, their
associated alluvial aquifers and any bedrock
aquifers as shown by the rate and amount of
water supplied by the stream to associated
alluvial and bedrock aquifers (i.e., recharge)
and by the rates and amounts of water sup-
plied by aquifers to the stream (i.e., base-
flow);

(d) characteristics which make
water available and which include, but are
not limited to, the presence of land forms
including flood plains and terraces suitable
for agricultural activities.

C. Alluvial valley floor
impact assessment and written findings.

(1) No permit or permit revision
application for surface coal mining and
reclamation operations shall be approved by
the director, unless the application demon-
strates and the director finds in writing, on
the basis of information set forth in the
application that:

(a) the proposed operations
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would not interrupt, discontinue or preclude
farming on an alluvial valley floor, unless
the premining land use has been undevel-
oped rangeland which is not significant to
farming on the alluvial valley floor, or
unless the area of an affected alluvial valley
floor is small and provides, or may provide,
negligible support for production of one or
more farms; provided, however, this para-
graph does not apply to those lands which
were identified in a reclamation plan
approved by the New Mexico coal surface
mining commission prior to August 3, 1977,
for any surface coal and reclamation opera-
tion that, in the year preceding August 3,
1977:

(i) produced coal in
commercial quantities and was located
within or adjacent to alluvial valley floors;
or

(ii) obtained specific
permit approval by the New Mexico coal
surface mining commission to conduct sur-
face coal mining and reclamation operations
within an alluvial valley floor;

(b) the proposed operations
would not materially damage the quantity
and quality of water in surface and under-
ground water systems that supply those
alluvial valley floors or portions of alluvial
valley floors which are:

>i) included in
Subparagraph (a) of Paragraph (1) of
Subsection C of 19.8.10.1006 NMAC; or

(i) outside the permit
area of an existing or proposed surface coal
mining operation;

(c) the proposed operations would
be conducted in accordance with 19.8.23
NMAC and all other applicable require-
ments of the act and 19.8 NMAC; and

(d) any change in the land use of
the lands covered by the proposed permit
area from its premining use in or adjacent to
alluvial valley floors will not interfere with
or preclude the reestablishment of the
essential hydrologic functions of the allu-
vial valley floor.

(2) The significance of the impact
of the proposed operations on farming will
be based on the relative importance of the
vegetation and water of the developed
grazed or hayed alluvial valley floor area to
the farm’s production, or any more stringent
criteria established by the director as suit-
able for site-specific protection of agricul-
tural activities in alluvial valley floors.

(3) Criteria for determining
whether a surface coal mining operation
will materially damage the quantity or qual-
ity of waters, include, but are not limited to:

(a) potential increases in the con-
centration of total dissolved solids of waters
supplied to an alluvial valley floor, as meas-
ured by using current standard methods.
Such concentrations shall not exceed
threshold values at which crop yields

decrease according to documentation in cur-
rent scientific publications, unless the appli-
cant demonstrates compliance with
Subparagraph (b) of Paragraph (3) of
Subsection C of 19.8.10.1006 NMAC;

(b) potential increases in the con-
centration of total dissolved solids of waters
supplied to an alluvial valley floor in excess
of those incorporated by reference in
Subparagraph (a) of Paragraph (3) of
Subsection C of 19.8.10.1006 NMAC shall
not be allowed unless the applicant demon-
strates, through testing related to the pro-
duction of crops grown in the locality, that
the proposed operations will not cause
increases that will result in crop yield
decreases;

(c) for types of vegetation not list-
ed in scientific publications, consideration
of observed correlation between total dis-
solved solid concentrations in water and
crop yield declines shall be taken into
account along with the accuracy of the cor-
relations;

(d) potential increases in the aver-
age depth to water saturated zones (during
the growing season) located within the root
zone of the alluvial valley floor that would
reduce the amount of subirrigation land
compared to premining conditions;

(e) potential decreases in surface
flows that would reduce the amount of irri-
gable land compared to premining condi-
tions; and

(f) potential changes in the sur-
face or ground water systems that reduce
the area available to agriculture as a result
of flooding or increased saturation of the
root zone.

(4) For the purposes of this para-
graph, a farm is one or more land units on
which agricultural activities are conducted.
A farm is generally considered to be the
combination of land units with acreage and
boundaries in existence prior to August 3,
1977, or, if established after August 3, 1977,
with those boundaries based on enhance-
ment of the farm’s agricultural productivity
and not related to surface coal mining oper-
ations.

[11-29-97; 19.8.10.1006 NMAC - Rn, 19
NMAC 8.2.10.1006, 9-29-2000; A, 12-31-
2007]

NEW MEXICO COAL
SURFACE MINING
COMMISSION

This is an amendment of 19.8.11 NMAC,
Sections 1100, 1101, 1102, 1103, 1105,
1106, 1108, 1109, 1111 and 1112, effective
12-31-2007.

19.8.11.1100 PUBLIC NOTICES
OF FILING OF PERMIT APPLICA-
TIONS:

A. An applicant applying
for a permit shall place an advertisement in
a newspaper of general circulation in the
county of the proposed surface coal mining
and reclamation operations, at least once a
week for four consecutive weeks. The
applicant shall place the advertisement in
the newspaper at the same time the com-
plete permit application is filed with the
director. The advertisement shall contain, at
a minimum, the following information:

(1) the name and business address
of the applicant; and

(2) a map or description which
shall:

(a) clearly show or describe
towns, rivers, streams, or other bodies of
water, local landmarks, and any other infor-
mation, including routes, streets, or roads
and accurate distance measurements, neces-
sary to allow local residents to readily iden-
tify the proposed permit area;

(b) clearly show or describe the
exact location and boundaries of the pro-
posed permit area;

(c) state the name of the U.S. geo-
logical survey 7.5-minute quadrangle
map(s) which contains the area shown or
described; and

(d) if a map is used, indicate the
north point;

(3) the location where a copy of
the application is available for public
inspection under Subsection [€] E of
19.8.11.1100 NMAC and a description of
the information requested by the applicant
to be held in confidence by the director;

(4) the name and address of the
director to which written comments, objec-
tions or requests for informal conferences
on the application may be submitted under
19.8.11.1101 through 1103 NMAC; and

(5) if an applicant seeks a permit
to mine within 100 feet of the outside right-
of-way of a public road or to relocate a pub-
lic road, a concise statement describing the
public road, the particular part to be relocat-
ed, where the relocation is to occur, and the
duration of the relocation.

B. In addition to the
requirements of Subsection A of
19.8.11.1100 NMAC, an applicant for a
new permit or for a permit revision under
19.8.13.1301 NMAC shall submit , at the
time of filing the application, a plan
approved by the director to provide notice
using at least three of the methods listed
below. If the director determines that sig-

nificant non-English speaking populations
live within the general area of the proposed

mine, the applicant shall include at least one
method that seeks to reach these popula-
tions. The notice shall summarize the infor-
mation listed in, and shall be given prior to
the last publication of the notice in,
Subsection A of 19.8.11.1100 NMAC. The
methods may include:
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(1) mailing a notice to the owners

of record, as shown by the most recent
property tax schedule, of all properties adja-
cent to the proposed permit area and to the
owners of all properties containing a resi-
dence located within one-half mile (2640
feet) of the proposed permit area as identi-
fied in Subsection F of 19.8.7.701 NMAC;

(2) posting a notice in at least four
publicly accessible and conspicuous places,
including the entrance to the proposed oper-
ation if that entrance is publicly accessible
and conspicuous;

(3) publishing a notice in a dis-

play ad at least three inches by four inches
at a place in the newspaper calculated to
give the general public the most effective
notice; or

(4) broadcasting public service
announcements on radio stations that serve
the general permit area.

[B-] C. Upon receipt of a com-
plete application for a permit, the director
shall issue written notification of:

(1) the applicant’s intention to
mine a particularly described tract of land;

(2) the application number;

(3) where a copy of the applica-
tion may be inspected; and

(4) where comments on the appli-
cation may be submitted under
19.8.11.1101 NMAC.

[&] D. The written notifica-
tions shall be sent to:

(1) federal, state, tribal and local
government agencies with jurisdiction over
or an interest in the area of the proposed
operations, including, but not limited to,
general governmental entities and fish and
wildlife and historic preservation agencies;

(2) governmental planning agen-
cies with jurisdiction to act with regard to
land use, air, or water quality planning in
the area of the proposed operations;

(3) sewage and water treatment
authorities and water companies, either pro-
viding sewage or water services to users in
the area of the proposed operations or hav-
ing water sources or collection, treatment,
or distribution facilities located in these
areas; and

(4) the federal or state govern-
mental agencies with authority to issue all
other permits and licenses needed by the
applicant in connection with operations pro-
posed in the application[-]; and

(5) all persons on a list main-
tained by the director of individuals and
organizations_who have requested notice of
applications under the act and who have
provided a surface or electronic mail
address to the director.

[B-] E. Public inspection of the
application.

(1) The applicant shall make a full
copy of his complete application for a per-

mit available for the public to inspect and
copy. This shall be done by filing a copy of
the application submitted to the director
with the county clerk of the county where
the mining is proposed to occur, or if
approved by the director, at another equiva-
lent public office, if it is determined that
office will be more accessible to local resi-
dents than the county courthouse.

(2) The applicant shall file the
copy of the complete application under
Paragraph (1) of Subsection [B]E of
19.8.11.1100 NMAC by the first date of
newspaper advertisement of the application.
The applicant shall file any subsequent revi-
sion of the application with the public office
at the same time the revision is submitted to
the director.

(3) The written_notification shall
be posted on a website maintained by the
director after receipt of a complete applica-
tion.

F. Public meeting. Within
60 days of receipt of a complete application
for a new permit or a permit revision, the
director shall hold a public meeting at a

location near the proposed mining opera-
tion.

(1) The public meeting will serve
as an opportunity for the director and appli-
cant to inform the public of the proposed
action and to provide an opportunity for the
public to identify issues and concerns asso-
ciated with the application.

(2) The director shall give notice
at least fifteen days prior to the meeting date
in a newspaper of general circulation and on
radio stations serving the mine area.

(3) The director or his representa-
tive shall keep a record summarizing issues
and concerns raised at the meeting.

“@ Any person attending the
meeting may submit written comments to

immediately transmit a copy of all such
comments for filing and public inspection at
the public office where the applicant filed a
copy of the application for permit under
Subsection [B] E of 19.8.11.1100 NMAC.
D. A copy shall also be
transmitted to the applicant.
[11-29-97; 19.8.11.1101 NMAC - Rn, 19
NMAC 8.2.11.1101, 9-29-2000; A, 4-28-
2006; A, 12-31-2007]

19.8.11.1102 RIGHT TO FILE
WRITTEN OBJECTIONS:
A. Any person whose

interests are or may be adversely affected or
an officer or head of any federal, state, trib-
al or local governmental agency or authori-
ty shall have the right to file written objec-
tions to an initial or revised application for
a permit with the director within 30 days
after the last publication of the newspaper
notice required by Subsection A of
19.8.11.1100 NMAC.

B. The director shall
immediately upon receipt of any written
objections:

(1) transmit a copy of them to the
applicant; and

(2) file a copy for public inspec-
tion at the public office where the applicant
filed a copy of the application for permit
under Subsection [B] E of 19.8.11.1100
NMAC.
[11-29-97; 19.8.11.1102 NMAC - Rn, 19
NMAC 8.2.11.1102, 9-29-2000; A, 4-28-
2006; A, 12-31-2007]

19.8.11.1103 HEARINGS AND
CONFERENCES:
A. Procedure for requests.

Any person, whose interests are or may be
adversely affected by the issuance, revision
or renewal of the permit, or the officer or

the director up to thirty days after the meet-
ing.

[11-29-97; 19.8.11.1100 NMAC - Rn, 19
NMAC 8.2.11.1100, 9-29-2000; A, 4-28-
2006; A, 12-31-2007]

19.8.11.1101 OPPORTUNITY
FOR SUBMISSION OF WRITTEN
COMMENTS ON PERMIT APPLICA-
TIONS:

A. Written comments on
permit applications may be submitted to the
director by the public entities to whom noti-
fication is provided under Subsections [B
ard—€] C and D of 19.8.11.1100 NMAC,
with respect to the effects of the proposed
mining operations on the environment with-
in their area of responsibility.

B. These comments shall
be submitted to the director within 30 days
following the last publication of the above
notice.

C. The

director  shall

head of any federal, state, tribal or local
government agency or authority may, in
writing, request that the director hold an
informal conference on any application for
a permit. The request shall:

(1) briefly summarize the issues
to be raised by the requestor at the confer-
ence;

(2) state whether the requestor
desires to have the conference conducted in
the locality of the proposed mining opera-
tions; and

(3) be filed with the director not
later than 30 days after the last publication
of the newspaper advertisement placed by
the applicant under Subsection A of
19.8.11.1100 NMAC.

B. Except as provided in
Subsection C of 19.8.11.1103 NMAC, if an
informal conference is requested in accor-
dance with Subsection A of 19.8.11.1103
NMAC, or upon the director’s own motion,
the director shall hold an informal confer-
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ence within a reasonable time following the
receipt of the request. The informal confer-
ence shall be conducted according to the
following:

(1) if requested under Paragraph
(2) of Subsection A of 19.8.11.1103 NMAC,
it shall be held in the locality of the pro-
posed mining;

(2) the date, time, and location of
the informal conference shall be advertised
by the director in a newspaper of general
circulation in the county of the proposed
surface coal mining and reclamation opera-
tions at least two weeks prior to the sched-
uled conference;

(3) if requested, in writing, by a
conference requestor in a reasonable time
prior to the conference, the director may
arrange with the applicant to grant parties to
the conference access to the permit area for
the purpose of gathering information rele-
vant to the conference;

(4) the conference shall be con-
ducted by a representative of the director,
who may accept oral or written statements
and any other relevant information from any
party to the conference; an electronic or
stenographic record shall be made of the
conference proceedings, unless waived by
all the parties; the record shall be main-
tained and shall be accessible to parties of
the conference until final release of the
applicant’s performance bond or other
equivalent guarantee pursuant to 19.8.14
[erd=45] NMAC.

C. If all parties requesting
the informal conference stipulate agreement
before the requested informal conference
and withdraw their request, the informal
conference need not be held.

D. Informal conferences
held in accordance with 19.8.11.1103
NMAC may be used by the director as the
public hearing required under Subsection D
of 19.8.2.202 NMAC on proposed uses or
relocation of public roads.

[ Publie-hearing:

H—A—netice—of—the—heearing

available:]
[11-29-97; 19.8.11.1103 NMAC - Rn, 19
NMAC 8.2.11.1103, 9-29-2000; A, 4-28-
2006; A, 12-31-2007]

19.8.11.1105 REVIEW OF PER-
MIT APPLICATIONS:

A. Review and consulta-
tion.

(1) The director shall review the
complete application and written com-
ments, written objections submitted, and
records of any informal conference held
under 19.8.11.1101 through 1103 NMAC.

(2) The director shall determine
the adequacy of the fish and wildlife plan
submitted pursuant to 19.8.9.905 NMAC, in
consultation with state and federal fish and
wildlife management and conservation
agencies having responsibilities for the
management and protection of fish and
wildlife or their habitats which may be
affected or impacted by the proposed sur-
face coal mining and reclamation opera-
tions.

B. If the director decides
to approve the application, he shall require
that the applicant file the performance bond
or provide other equivalent guarantee
before the permit is issued, in accordance
with the provisions of 19.8.14 [erd+9-8-45]
NMAC.

C. The director shall not
issue the permit if any surface coal mining
and reclamation operation owned or con-
trolled by either the applicant, or by any
person who owns or controls the applicant,

is currently in violation of any provision of
the act, SMCRA or any federal or state law,
rule or regulation pertaining to air or water
environmental protection. The director will
make this determination based on a review
of reasonably available information con-
cerning violation notices and ownership or
control links involving the applicant,
including information pursuant to
19.8.7.701 and 702 NMAC and
19.8.11.1102 and 1116 NMAC. In the
absence of a failure-to-abate cessation
order, the director may presume that a
notice of violation issued pursuant to
19.8.30.3001 NMAC or under a federal or
state program has been or is being corrected
to the satisfaction of the agency with juris-
diction over the violation, where the abate-
ment period for such notice of violation has
not yet expired and where as part of the vio-
lation information provided pursuant to
19.8.7.702 NMAC, the applicant has pro-
vided certification that such violation is in
the process of being so corrected. Such pre-
sumption shall not apply where evidence to
the contrary is set forth in the permit appli-
cation, or when the notice of violation is
issued for a nonpayment of abandoned mine
reclamation fees or civil penalties. If a cur-
rent violation exists the director shall
require the applicant or person who owns or
controls the applicant, before the issuance
of the permit, to either:

(1) submit to the director, proof
which is satisfactory to the director, depart-
ment or agency which has jurisdiction over
such violation that the violation:

(a) has been corrected; or

(b) is in the process of being cor-
rected; or

(2) establish to the director that
the applicant or any person owned or con-
trolled by either this applicant or any person
who owns or controls the applicant, has
filed and is presently pursuing, in good
faith, a direct administrative or judicial
appeal to contest the validity of that viola-
tion; if the administrative or judicial hearing
authority either denies a stay applied for in
the appeal or affirms the violation, then the
applicant shall within 30 days of the judicial
action submit proof required under
Subparagraph (a) of Paragraph (1) of
Subsection C of 19.8.11.1105 NMAC.

D. Any permit that is
issued on the basis of proof submitted under
Subparagraph (b) of Paragraph (1) or
Paragraph (2) of Subsection C of 19.8.1105
NMAC that a violation is in the process of
being corrected, or pending the outcome of
an appeal described in Paragraph (2) of
Subsection C of 19.8.11.1105 NMAC, shall
be conditionally issued.

E. Before any final deter-
mination by the director that the applicant,
or the operator specified in the application,
controls or has controlled mining operations
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with a demonstrated pattern of willful viola-
tion of the act of such nature, duration, and
with such resulting irreparable damage to
the environment that indicates an intent not
to comply with the provisions of the act, the
applicant or operator shall be afforded an
opportunity for an adjudicatory hearing on
the determination as provided for in
19.8.12.1201 NMAC.

F. Final compliance
review. After an application is approved,
but before the permit is issued, the director
shall reconsider its decision to approve the
application, based on the compliance
review required by Subsection C of
19.8.11.1105 NMAC in light of any new
information submitted under Subsection I
of 19.8.7.701 NMAC, or Subsection D of
19.8.7.702 NMAC.

[11-29-97; 19.8.11.1105 NMAC - Rn, 19
NMAC 8.2.11.1105, 9-29-2000; A, 4-28-
2006; A, 12-31-2007]

19.8.11.1106 CRITERIA FOR
PERMIT APPROVAL OR DENIAL: No
permit or revision application shall be
approved, unless the application affirma-
tively demonstrates and the director finds,
in writing, on the basis of information set
forth in the application or from information
otherwise available, which is documented
in the approval and made available to the
applicant, that:

A. the permit application
is accurate and complete and that all
requirements of the act and 19.8 NMAC
have been complied with;

B. the applicant has
demonstrated that surface coal mining and
reclamation operations, as required by the
act and 19.8 NMAC, can be feasibly accom-
plished under the mining and reclamation
operations plan contained in the applica-
tion;

C. the assessment of the
probable cumulative hydrological impacts
(CHIA) of all anticipated coal mining in the
cumulative impact area on the hydrologic
balance, as described in Subsection C of
19.8.9.907 NMAC has been made by the
director, and the operations proposed under
the application have been designed to pre-
vent damage to the hydrologic balance out-
side the proposed permit area;

D. the proposed permit
area is:

(1) not included within an area
designated unsuitable for surface coal min-
ing operations under 19.8.3 and 4 NMAC;
or

(2) not within an area under study
for designation as unsuitable for surface
coal mining operations in an administrative
proceeding begun under 19.8.4 NMAC,
unless the applicant demonstrates that,
before January 4, 1977, he has made sub-

stantial legal and financial commitments in
relation to the operation for which he is
applying for a permit; or

(3) not within an area subject to
the prohibitions of 19.8.2.201 NMAC.

E. the proposed operations
will not adversely affect any publicly-
owned parks or places included in the
national register of historic places, except as
provided for in Subsection A of 19.8.2.201
NMAC;

F. for operations involv-
ing the surface mining of coal where the pri-
vate mineral estate to be mined has been
severed from the private surface estate, the
applicant has submitted to the director the
documentation required under Subsection B
of 19.8.7.703 NMAC;

G the applicant has either:

(1) submitted the proof required
by Paragraph (1) of Subsection C of
19.8.11.1105 NMAC; or

(2) made the demonstration
required by Paragraph (2) of Subsection C
of 19.8.11.1105 NMAC;

H. the applicant has sub-
mitted proof that all reclamation fees
required for abandoned mine land reclama-
tion under Section 402 of Public Law 95-87
have been paid,

I the applicant or the
operator, if other than the applicant, does
not control and has not controlled mining
operations with a demonstrated pattern of
willful violations of the act of such nature,
duration, and with such resulting irreparable
damage to the environment as to indicate an
intent not to comply with the provisions of
the act;

J. surface coal mining and
reclamation operations to be performed
under the permit will not be inconsistent
with other such operations anticipated to be
performed in areas adjacent to the proposed
permit area;

K. the applicant will sub-
mit the performance bond or other equiva-
lent guarantee required under 19.8.14 [end
+9-815] NMAC of these rules and regula-
tions, prior to the issuance of the permit;

L. the applicant has, with
respect to both prime farmland and alluvial
valley floors, obtained either a negative
determination or satisfied the requirements
of 19.8.10.1004 and 1006 NMAC;

M. the proposed postmin-
ing land use of the permit area has been
approved by the director in accordance with
the requirements of 19.8.20.2073 NMAC;

N. the director has made
all specific approvals required under
19.8.19 through 19.8.28 NMAC;

0. the director has found
that the activities would not affect the con-
tinued existence of endangered or threat-
ened species, indigenous to the state, or any

other species protected under the
Endangered Species Act of 1973, or result
in the destruction or adverse modification of
their critical habitats contrary to state or
federal law;

P. the director has taken
into account the effect of the proposed per-
mitting action on properties listed on and
eligible for listing on the national register of
historic places; this finding may be support-
ed in part by inclusion of appropriate permit
conditions or changes in the operation plan
protecting historic resources or a document-
ed decision that the director has determined
that no additional protection measures are
necessary.

[11-29-97; 19.8.11.1106 NMAC - Rn, 19
NMAC 8.2.11.1106, 9-29-2000; A, 1-15-
2002; A, 4-28-2006; A, 12-31-2007]

19.8.11.1108 CRITERIA FOR
PERMIT APPROVAL OR DENIAL:
EXISTING STRUCTURES:

A. No application for a
permit or revision which proposes to use an
existing structure in connection with or to
facilitate the proposed surface coal mining
and reclamation operation shall be
approved, unless the applicant demonstrates
and the director finds, in writing, on the
basis of information set forth in the com-
plete application that the structure meets the
performance standards of the act and
19.8.19 through 28 NMAC.

B. If the director finds that
the structure does not meet the requirements
of Subsection A of 19.8.11.1108 NMAC,
the director shall require the applicant to
submit a compliance plan for modification
or reconstruction of the structure and shall
find prior to the issuance of the permit that:

(1) the modification or recon-
struction of the structure will bring the
structure into compliance with the design
and performance standards of 19.8.19
through 19.8.28 NMAC as soon as possible,
but not later than six months after issuance
of the permit;

(2) the risk of harm to the envi-
ronment or to public health or safety is not
significant during the period of modifica-
tion or reconstruction; and

(3) the applicant will monitor the
structure to determine compliance with the
performance standards of 19.8.19 through
19.8.28 NMAC.

C. Should the director find
that the existing structure cannot be recon-
structed without causing significant harm to
the environment or public health or safety
consistent with 19.8.20.2079 NMAC, the
applicant will be required to abandon the
existing structure. The structure shall not be
used for or to facilitate surface coal mining
operations after the effective date of
issuance of the permanent regulatory pro-
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gram permit. Abandonment of the structure
shall proceed on a schedule approved by the
director [#—eemplianee—with—19-8-202072
NMAC].

[11-29-97; 19.8.11.1108 NMAC - Rn, 19
NMAC 8.2.11.1108, 9-29-2000; A, 4-28-
2006; A, 12-31-2007]

19.8.11.1109 P ERMTIT
APPROVAL OR DENIAL ACTIONS:

A. The director shall
approve, require modification of, or deny all
applications for permits under the act and
19.8. NMAC on the basis of:

(1) complete applications for per-
mits and revisions or renewals thereof;

(2) public participation as provid-
ed for in 19.8.5 through 19.8.13 NMAC;

(3) compliance with any applica-
ble provisions of 19.8.10 NMAC; and

(4) processing and review of
applications as required by 19.8.11 NMAC.

B. The director shall take
action as required under Subsection A of
19.8.11.1109 NMAC, within the following
times.

(1) Initiation of regulatory pro-
grams. Except as provided for in Paragraph
(3) of Subsection B of 19.8.11.1109 NMAC
and 19.8.5.501 NMAC, a complete applica-
tion submitted to the director within the
time required by Subsection A of 19.8.5.504
NMAC shall be processed by the director so
that an application is approved or denied:

(a) within eight months after the
date of approval of the state program; and

(b) if an informal conference [e#
prublethearing] has been held pursuant to
19.8.11.1103 NMAC within 60 days from
the close of the conference [er-hearing].

(2) Subsequent permanent pro-
gram applications. Except as provided for
in Paragraph (3) of Subsection B of
19.8.11.1109 NMAC, a complete applica-
tion submitted to the director after the time
required in Subsection A of 19.8.5.504
NMAC and in accordance with NMAC
shall be processed by the director, so that an
application is approved or denied within the
following times:

(a) if an informal conference [ef
puble—hearing] has been held under
19.8.11.1103 NMAC within 60 days of the
close of the conference [erhearing]; or

(b) if no informal conference has
been held under Subsections A through D of
19.8.11.1103 NMAC then within a reason-
able time after the receipt by the director of
the complete application, the director will
process the application; in establishing what
is reasonable time in which to approve or
deny the application, the director shall take
into account the time needed for proper
investigation of the proposed permit and
adjacent areas; the complexity of the appli-
cation; and whether written objections to or
comments on the complete application have

been filed with the director.

(3) Notwithstanding any of the
foregoing provisions of 19.8.11.1109
NMAC, no time limit under the act or
19.8.11.1109 NMAC requiring the director
to act shall be considered expired from the
time the director initiates a proceeding
under Subsection E of 19.8.11.1105 NMAC
until the final decision of the director.

C. If an informal confer-
ence [er—a—publie—hearng| is held under
19.8.11.1103 NMAC, the director shall give
his written findings to the permit applicant
and to each person who is party to the con-
ference [er-hearig], approving, modifying
or denying the application in whole, or in
part, and stating the specific reasons there-
fore in the decision.

D. If no such informal
conference, pursuant to Subsections A
through D of 19.8.11.1103 NMAC, has
been held, the director shall give his written
findings to the permit applicant, approving,
modifying or denying the application in
whole, or in part, and stating the specific
reasons in the decision.

E. Simultaneously, the
director shall:

(1) give a copy of his decision to:

(a) each person and government
official who filed a written objection or
comment with respect to the application;
and

(b) the regional director of the
office of surface mining together with a
copy of any permit issued by the director;
and

(2) publish a summary of his deci-
sion in a newspaper of general circulation in
the county of the proposed surface coal
mining and reclamation operations.

F. Within 10 days after the
granting of a permit, including the filing of
the performance bond or other equivalent
guarantee which complies with 19.8.9.14
[ere—9-845] NMAC, the director shall
notify the county clerk of the county where
the land to be mined is located that a permit
has been issued. The notice shall describe
the location of the permit area.

[11-29-97; 19.8.11.1109 NMAC - Rn, 19
NMAC 8.2.11.1109, 9-29-2000; A, 4-28-
2006; A, 12-31-2007]

19.8.11.1111 PERMIT TERMS:

A. Each permit shall be
issued for a fixed term not to exceed 5
years. A longer fixed permit term may be
granted, if:

(1) the application is full and
complete for the specified longer term; and

(2) the applicant shows that a
specified longer term is reasonably needed
to allow the applicant to obtain necessary
financing of equipment and the opening of
the operation, and this need is confirmed, in
writing, by the applicant’s proposed source

for the financing.

B. Due diligence.

(1) A permit shall terminate, if the
permittee has not begun the surface coal
mining and reclamation operation covered
by the permit within 3 years of the issuance
of the permit.

(2) The director may grant rea-
sonable extensions of time for commence-
ment of these operations, upon receipt of a
written statement showing that such exten-
sions of time are necessary, if:

(a) litigation precludes the com-
mencement or threatens substantial eco-
nomic loss to the permittee, or

(b) there are conditions beyond
the control and without the fault or negli-
gence of the permittee.

(3) With respect to coal to be
mined for use in a synthetic fuel facility or
specified major electric generating facility,
the permittee shall be deemed to have com-
menced surface mining operations at the
time that the construction of the synthetic
fuel or generating facility is initiated.

(4) Extensions of time granted by
the director under [this—parasraph]
Paragraph (2) of Subsection B of
19.8.11.1111 NMAC shall be specifically
set forth in the permit and notice of the
extension shall be made to the public.

C. Permits may be sus-
pended, revoked, or modified by the direc-
tor in accordance with 19.8.10.1000, 1002,
1003 and 1005 NMAC, 19.8.13.1300
NMAC and 19.8.29 through 19.8.31
NMAC.

[11-29-97; 19.8.11.1111 NMAC - Rn, 19
NMAC 8.2.11.1111, 9-29-2000; A, 4-28-
2006; A, 12-31-2007]

19.8.11.1112 CONDITIONS OF
PERMITS: GENERAL AND RIGHT OF
ENTRY: Each permit issued by the direc-
tor shall ensure that:

A. except to the extent that
the director otherwise directs in the permit
that specific actions be taken, the permittee
shall conduct all surface coal mining and
reclamation operations as described in the
complete application; and

B. the permittee shall
allow the authorized representatives of the
secretary of the U.S. department of interior,
including, but not limited to, inspectors and
fee compliance officers and the director to
have the rights of entry provided for in
19.8.29.2900 NMAC; and be accompanied
by private persons for the purpose of con-
ducting an inspection in accordance with
19.8.29 NMAC, when the inspection is in
response to an alleged violation reported to
the director by the private person;

C. the permittee shall con-
duct surface coal mining and reclamation
operations only on those lands specifically
designated on the maps submitted under
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19.8.8 and 19.8.9 NMAC and approved for
the term of the permit and which are subject
to the performance bond or other equivalent
guarantee in effect pursuant to 19.8.14 [end
19-845] NMAC;

D. at least 10 days prior to
initial surface disturbance, the permittee
shall notify the director, in writing, of his
intentions to begin operations;

E. the operator shall pay
all reclamation fees required for abandoned
mine land reclamation under Section 402 of
Public Law 95-87 for coal produced under
the permit for sale, transfer or use in the
manner required by that section.

[11-29-97; 19.8.11.1112 NMAC - Rn, 19
NMAC 8.2.11.1112, 9-29-2000; A, 4-28-
2006; A, 12-31-2007]

NEW MEXICO COAL
SURFACE MINING
COMMISSION

This is an amendment of 19.8.13 NMAC,
Sections 1301, 1303, 1305 and 1307, effec-
tive 12-31-2007.

19.8.13.1301
SIONS:

PERMIT REVI-

A. A revision to a permit
shall be obtained:

(1) for changes in the surface coal
mining or reclamation operations described
in the original application and approved
under the original permit, when such
changes constitute a significant departure
from the method of conducting mining or
reclamation operations contemplated by the
original permit; significant departures a s
used herein include, but are not limited to:

(a) significant changes in the per-
mit area boundary;

(b) changes in the method of
extracting coal from the earth (e.g. change
from surface to underground mine);

(c) experimental practices as that
term is used in 19.8.10 NMAC and Section
69-25A-33 NMSA 1978 of the act;

(d) changes which would require
a variance under 19.8.10.1003 NMAC;

(e) changes which may have an
adverse effect on the environment of a
nature not originally covered by the
approved permit; or

(f) changes which may have an
effect on performance bond requirements.

(2) when required by an order
issued under 19.8.13.1300 NMAC;

(3) in order to continue operation
after the cancellation or material reduction
of the liability insurance policy, capability
or self-insurance performance bond, or
other equivalent guarantee upon which the
original permit was issued; or

(4) as otherwise required by the

act and 19.8 NMAC.

B. A permit modification
shall be obtained for all other changes to a
permit that are not classified as a permit
revision.

C. The operator may not
implement any permit revision or permit
modification before obtaining the director’s
written approval.

D. The application for
revision shall be filed in accordance with
the following:

(1) the permittee shall submit the
application to the director within the time
provided for in Paragraph (2) of Subsection
B of 19.8.5.504 NMAC;

(2) applications for all types of
revisions of a permit shall contain:

(a) an identification of the permit
by permit number or other appropriate ref-
erence which is the subject of the revision;

(b) a specific description of the
requested change in the terms of the permit;

(¢) a specific description of any
changes in the mining and reclamation
operation which may have an effect on per-
formance bond requirements; and

(d) such other information as may
be deemed necessary to the director to
determine if the proposed revision will
comply with the act and 19.8 NMAC.

E. Hearing and notice
requirements.

(1) Permit revision. Any applica-
tion for a revision [thatprepeses-sisnifieatt

erietnalpermit| shall, at a minimum, be

subject to the requirements of 19.8.11
NMAC and 19.8.12 NMAC.

(2) Permit modification.

(a) Within 10 days after the filing
of a complete application for a permit mod-
ification, the director shall issue a decision
approving or denying the application in
whole or in part. A written copy of the deci-
sion shall be promptly provided to the per-
mittee and to [#aterested-parties] all persons

on a list maintained by the director who
have requested notice of applications under

the act for the specific permit being modi-
fied.

(b) Within 30 days after the deci-
sion notification required by Subparagraph
(a) of Paragraph (2) of Subsection E of
19.8.1301 NMAC, the permittee or any per-
son with an interest which is or may be
adversely affected may request a formal
hearing in regard to the director’s decision,
in accordance with 19.8.12.1200 NMAC.

F. An application for a
permit revision shall be reviewed by the
director to determine whether a new or

updated determination of the probable
hydrologic consequences as described in
Subsection C of 19.8.9.907 NMAC or a
new or updated assessment of the probable
cumulative impacts as described in
Subsection C of 19.8.11.1106 NMAC shall
be required.

G Any revisions which
propose significant departures in the exper-
imental practice shall [ete—rinira—be
MNMAC—and—9-812- NMAC—and] require
concurrence by the director of the office of
surface mining. Revisions that do not pro-
pose significant departures in the experi-
mental practice shall not require concur-
rence by the director of the office of surface
mining.

H. The director shall
approve or disapprove the complete appli-
cation for revision, in accordance with the
requirements of 19.8.11 NMAC and
Subsection B of 19.8.5.504 NMAC.

L Any extensions to the
area covered by a permit, except for inci-
dental boundary revisions, shall be made by
application for a new permit and shall not
be approved under this part.

[11-29-97; 19.8.13.1301 NMAC - Rn, 19
NMAC 8.2.13.1301, 9-29-2000; A, 7-30-
2004; A, 12-31-2007]

19.8.13.1303 P ERMIT
RENEWALS: COMPLETE APPLICA-
TIONS:

A. Contents.  Complete
applications for renewals of a permit shall
be made at least 120 days before the expira-
tion of the permit involved. Renewal appli-
cations shall include at a minimum:

(1) a statement of the name and
address of the permittee, the term of the
renewal requested, the permit number, and a
description of any changes to the matters set
forth in the original application for a permit
or prior permit renewal;

(2) a copy of the newspaper
notice and proof of publication of same
under Subsection A of 19.8.11.1100
NMAC; and

(3) evidence that liability insur-
ance policy or adequate self-insurance
under [+9-8+44467] 19.8.14.1414 NMAC
will be provided by the applicant for the
proposed period of renewal.

B. Processing and review.

(1) Complete applications for
renewal shall be subject to the requirements
of public notification and participation con-
tained in 19.8.11.1100 through 1103
NMAC.

(2) If a complete application for
renewal of a permit includes a proposal to
extend the mining and reclamation opera-
tion beyond the boundaries authorized in
the existing permit, the portion of the com-
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plete application for renewal of a valid per-
mit which addresses any new land areas
shall be subject to the full standards appli-
cable to new permit applications under the
act, 19.8.5 NMAC, 19.8.7 NMAC, 19.8.8
NMAC, 19.8.9 NMAC, 19.8.10 NMAC,
19.8.11 NMAC, 19.8.12 NMAC, 19.8.13
NMAC, 19.8.14 NMAC [end—9-315
NMAC].

(3) If the surface coal mining
reclamation operations authorized under the
original permit were not subject to the stan-
dards contained in Subparagraphs (a) and
(b) of Paragraph (5) of Subsection B of
Section 69-25A-14 NMSA 1978 of the act
and 19.8.10.1006 NMAC, because the per-
mittee complied with the exceptions to
Paragraph (5) of Subsection B of Section
69-25A-14 NMSA 1978 of the act, the por-
tion of the application for renewal of the
permit which addresses any new land areas
previously identified in the reclamation
plan submitted pursuant to 19.8.9 NMAC
for the original permit shall not be subject to
the standards contained in Subparagraphs
(a) and (b) of Paragraph (5) of Subsection B
of Section 69-25A-14 NMSA 1978 of the
act and 19.8.10.1006 NMAC.

(4) Before finally acting to grant
the permit renewal, the director shall
require any additional performance bond
needed by the permittee to comply with the
requirements of Paragraph (4) of
Subsection A of 19.8.13.1305 NMAC to be
filed with the director.

[11-29-97; 19.8.13.1303 NMAC - Rn, 19
NMAC 8.2.13.1303, 9-29-2000; A, 12-31-
2007]

19.8.13.1305 P ERMIT
RENEWALS: APPROVAL OR
DENIAL:

A. The director shall, upon

the basis of a complete application for
renewal and completion of all procedures
required under 19.8.13.1303 and 1304
NMAUC, issue a renewal of a permit, unless
it is established and written findings by the
director are made that:

(1) the terms and conditions of the
existing permit are not being satisfactorily
met;

(2) the present surface coal min-
ing and reclamation operations are not in
compliance with the environmental protec-
tion standards under the act and 19.8.19
NMAC through 19.8.28 NMAC;

(3) the requested renewal sub-
stantially jeopardizes the operator’s contin-
uing responsibility to comply with the act
and 19.8 NMAC on existing permit areas;

(4) the operator has not provided
evidence that any performance bond
required to be in effect for the operations
will continue in full force and effect for the
proposed period of renewal, as well as any
additional bond the director might require

pursuant to 19.8.14 NMAC [epd—9-8+5
NMAC]; or

(5) any additional revised or
updated information required by the direc-
tor has not been provided by the applicant.

B. In determining whether
to approve or deny a renewal, the burden
shall be on the opponents of renewal.

C. The director shall send
copies of his decision to the applicant, any
persons who filed objections or comments
to the renewal, and to any persons who were
parties to any informal conference held on
the permit renewal.

D. Any person having an
interest which is or may be adversely affect-
ed by the decision of the director shall have
the right to administrative and judicial
review set forth in 19.8.12 NMAC.
[11-29-97; 19.8.13.1305 NMAC - Rn, 19
NMAC 8.2.13.1305, 9-29-2000; A, 12-31-
2007]

19.8.13.1307 TRANSFER,
ASSIGNMENT OR SALE OF PERMIT
RIGHTS: OBTAINING APPROVAL:

A. Any person seeking to
succeed by transfer, assignment, or sale to
the rights granted by a permit issued shall,
pursuant to the act and 19.8 NMAC, prior to
the date of such transfer, assignment or sale:

(1) obtain the performance bond
coverage of the original permittee by:

(a) obtaining transfer of the origi-
nal bond;

(b) obtaining a written agreement
with the original permittee and all subse-
quent successors in interest (if any) that the
bond posted by the original permittee and
all successors shall continue in force on all
areas affected by the original permittee and
all successors, and supplementing such pre-
vious bonding with such additional bond as
may be required by the director. If such an
agreement is reached, the director may
authorize for each previous successor and
the original permittee the release of any
remaining amount of bond in excess of that
required by the agreement;

(¢) providing sufficient bond to
cover the original permit in its entirety from
inception to completion of reclamation
operations; or

(d) such other methods as would
provide that reclamation of all areas affect-
ed by the original permittee is assured in an
amount required by 19.8.14 NMAC.

(2) provide the director with an
application for approval of such proposed
transfer, assignment, or sale, including:

(a) the name and address of the
existing permittee;

(b) the name and address of the
person proposing to succeed by such trans-
fer, assignment, or sale and the name and
address of that person’s resident agent;

(¢) for surface mining activities,

the same information as is required by
19.8.7.701, 702, 703, 704.C, 706 and 707
NMAC for applications for new permits for
those activities; or

(d) for underground mining activ-
ities, the same information as is required by
Subparagraph (c) of Paragraph (2) of
Subsection A of 19.8.13.1307 NMAC [ef
this-perasraph| for applications for new per-
mits for those activities.

(3) obtain the written approval of
the director for transfer, assignment or sale
of rights according to Subsection C of
19.8.13.1307 NMAC.

B. Public notice and com-
ment period.

(1) The person applying for
approval of such transfer, assignment or
sale of rights granted by a permit shall
advertise the filing of the application in a
newspaper of general circulation in the
county of the proposed surface coal mining
and reclamation operations, indicating the
name and address of the applicant, the orig-
inal permittee, the number and particular
geographic location of the permit, and the
address to which written comments may be
sent under this paragraph.

(2) Any person whose interests
are or may be adversely affected, including,
but not limited to, the head of any local,
state, tribal or federal government agency
may submit written comments on the appli-
cation for approval to the director within 30
days.

C. The director may, upon
the basis of the applicant’s compliance with
the requirements of Subsections A and B of
19.8.13.1307 NMAC, grant written
approval for the transfer, sale, or assign-
ment of rights under a permit, if he first
finds, in writing, that:

(1) the person seeking approval
will conduct the operations covered by the
permit in accordance with the criteria spec-
ified in the act, 19.8.10 NMAC and
19.8.11.1106 through 1108 NMAC.

(2) the applicant has, in accor-
dance with Paragraph (1) of Subsection A of
19.8.13.1307 NMAC, submitted a perform-
ance bond or other guarantee as required by
19.8.14 NMAC [and49-8+5-NMAE] and at
least equivalent to the bond or other guaran-
tee of the original permittee; and

(3) the applicant will continue to
conduct the operations involved in full com-
pliance with the terms and conditions of the
original permit, unless and until he has
obtained a new permit or a revised permit in
accordance with the act and 19.8 NMAC.

(4) the applicant is eligible to
receive a permit in accordance with
Subsection C of 19.8.11.1105 NMAC.

D. The director shall noti-
fy the permittee, the successor in interest,
commenters and the director of the office of
surface mining of his findings.
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E. The successor in inter-
est shall immediately provide notice to the
director of the consummation of the trans-
fer, assignment or sale of permit rights.
[11-29-97; 19.8.13.1307 NMAC - Rn, 19
NMAC 8.2.13.1307, 9-29-2000; A, 1-15-
2002; A, 12-31-2007]

NEW MEXICO COAL
SURFACE MINING
COMMISSION

This is an amendment of 19.8.14 NMAC,
Sections 1401, 1403, 1406, 1407, 1409,
1410, 1411, 1412, 1413, and 1414, effective
12-31-2007.

19.8.14.1401
FILE A BOND:

A. After a permit applica-
tion under 19.8.5 NMAC through 19.8.13
NMAC has been approved, but before a
permit is issued, the applicant shall file with
the director, on a form prescribed and fur-
nished by the director, a bond or bonds for
performance made payable to the state of
New Mexico and conditioned upon the
faithful performance of all the requirements
of the act, the regulatory program, the per-
mit, and the reclamation plan.

B. Bond coverage require-

REQUIREMENT TO

ments.

(1) The bond or bonds shall cover
the entire permit area, or an identified incre-
ment of land within the permit area upon
which the operator will initiate and conduct
surface coal mining and reclamation opera-
tions during the initial term of the permit.

(2) Before surface coal mining
and reclamation operations on succeeding
increments are initiated and conducted
within the permit area, the permittee shall
file with the director an additional bond or
bonds to cover such increments in accor-
dance with this section.

(3) The operator shall identify the
initial and successive areas or increments
for bonding on the permit application map
submitted for approval as provided in the
application (under 19.8.5 NMAC through
19.8.13 NMAC), and shall specify the bond
amount to be provided for each area or
increment.

(4) Independent increments shall
be of sufficient size and configuration to
provide for efficient reclamation operations
should reclamation by the director become
necessary pursuant to 19.8.14.1414 NMAC.

C. An operator shall not
disturb any surface areas, succeeding incre-
ments, or extend any underground shafts,
tunnels or operations prior to acceptance by
the director of the required performance
bond.

D. The applicant shall file,

with the approval of the director, a bond or
bonds under one of the following schemes
to cover the bond amounts for the permit
area as determined in accordance with
[+9-844-+465] 19.8.14.1404 NMAC:

(1) a performance bond or bonds
for the entire permit area;

(2) a cumulative bond schedule
and the performance bond required for full
reclamation of the initial area to be dis-
turbed; or

(3) an incremental bond schedule
and the performance bond required for the
first increment in the schedule.

[11-29-97; 19.8.14.1401 NMAC - Rn, 19
NMAC 8.2.14.1401, 9-29-2000; A, 12-31-
2007]

19.8.14.1403
ITY:

PERIOD OF LIABIL-

A. Duration and phased
bonding option.

(1) Performance bond liability
shall be for the duration of the surface coal
mining and reclamation operation and for a
period which is coincident with the opera-
tor’s period of extended responsibility for
successful revegetation provided in
19.8.20.2065 NMAC or until achievement
of the reclamation requirements of the act,
regulatory programs, and permit, whichever
is later.

(2) With the approval of the direc-
tor, a bond may be posted and approved to
guarantee specific phases of reclamation
within the permit area provided the sum of
phase bonds posted equals or exceeds the
total amount required under 19.8.14.1405
and 1406 NMAC. The scope of work to be
guaranteed and the liability assumed under
each phase bond shall be specified in detail.

B. Isolated and clearly
defined portions of the permit area requiring
extended liability may be separated from
the original area and bonded separately with
the approval of the director. Such areas
shall be limited in extent and not constitute
a scattered, intermittent, or checkerboard
pattern of failure. Access to the separated
areas for remedial work may be included in
the area under extended liability if deemed
necessary by the director.

C. If the director approves
a long-term, intensive agricultural post-
mining land use, in accordance with
[+9-8-20-2073] Subparagraph (c) of
Paragraph (5) of Subsection B of
19.8.20.2065 NMAC, the applicable 5 or 10
year period of liability shall commence at
the date of initial planting for such long-
term agricultural use.

D. Bond liability limita-

tions.

(1) The bond liability of the per-
mittee shall include only those actions
which the permittee is obligated to take

under the permit, including completion of
the reclamation plan, so that the land will be
capable of supporting the postmining land
use approved under [+9-8-26-2673]
19.8.20.2075 NMAC.

(2) Implementation of an alterna-
tive postmining land use approved under
[+9-8-20-2673] 19.8.20.2075 NMAC which
is beyond the control of the permittee, need
not be covered by the bond. Bond liability
for prime farmland shall be as specified in
[+9-8H4+4H3-6)] Paragraph (2) of
Subsection C of 19.8.14.1412 NMAC.
[11-29-97; 19.8.14.1403 NMAC - Rn, 19
NMAC 8.2.14.1403, 9-29-2000; A, 12-31-
2007]

19.8.14.1406 GENERAL TERMS
AND CONDITIONS OF BOND:

A. The performance bond
shall be in an amount determined by the
director as provided in 19.8.14.1405

NMAC.
B. The performance bond
shall be payable to the state of New Mexico.
C. The performance bond

shall be conditioned upon faithful perform-
ance of all the requirements of the act,
19.8.14 NMAC [erd—9-345-NMAL], the
regulatory program, and the approved per-
mit, including completion of the reclama-
tion plan.

D. The duration of the
bond shall be for the time period provided
in [$9-8344-14404] 19.8.14.1403 NMAC.

E. Insolvency or bankrupt-

cy.

(1) The bond shall provide a
mechanism for a bank or surety company to
give prompt notice to the director and the
permittee of any action filed alleging the
insolvency or bankruptcy of the surety com-
pany, the bank, or the permittee, or alleging
any violations which would result in sus-
pension or revocation of the surety or bank
charter or license to do business.

(2) Upon the incapacity of a bank
or surety company by reason of bankruptcy,
insolvency, or suspension or revocation of a
charter or license, the permittee shall be
deemed to be without bond coverage and
shall promptly notify the director. The
director, upon notification received through
procedures of Paragraph (1) of Subsection E
01 19.8.14.1406 NMAC or from the permit-
tee, shall, in writing, notify the operator
who is without bond coverage and specify a
reasonable period, not to exceed 90 days, to
replace bond coverage. If an adequate bond
is not posted by the end of the period
allowed, the operator shall cease coal
extraction and shall comply with the provi-
sions of [+98-260-2072] 19.8.20.2074
NMAC and shall immediately begin to con-
duct reclamation operations in accordance
with the reclamation plan. Mining opera-
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tions shall not resume until the director has
determined that an acceptable bond has
been posted.

[11-29-97; 19.8.14.1406 NMAC - Rn, 19
NMAC 8.2.14.1406, 9-29-2000; A, 12-31-
2007]

19.8.14.1407 B ONDING
REQUIREMENTS FOR UNDER-
GROUND COAL MINES AND LONG-
TERM COAL-RELATED SURFACE
FACILITIES AND STRUCTURES:

A. Responsibilities.  The
director shall require bond coverage, in an
amount determined under [+9-844-4465]
19.8.14.1404 NMAC, for long-term surface
facilities and structures, and for areas dis-
turbed by surface impacts incident to under-
ground mines, for which a permit is
required. Specific reclamation techniques
required for underground mines and long-
term facilities shall be considered in deter-
mining the amount of bond to complete the
reclamation.

B. Long-term period of
liability.

(1) The period of liability for
every bond covering long-term surface dis-
turbances shall commence with the issuance
of a permit, except that to the extent that
such disturbances will occur on a succeed-
ing increment to be bonded, such liability
will commence upon the posting of the
bond for that increment before the initial
surface disturbance of that increment. The
liability period shall extend until all recla-
mation, restoration, and abatement work
under the permit has been completed and
the bond is released under the provisions of
[+9-844+43] 19.8.14.1412 NMAC, or
until the bond has been replaced or extend-
ed in accordance with [+9-834-4408-B35]
Paragraph (3) of Subsection B of
19.8.14.1407 NMAC.

(2) Long-term surface distur-
bances shall include long-term coal-related
surface facilities and structures, and surface
impacts incident to underground coal min-
ing, which disturb an area for a period that
exceeds 5 years. Long-term surface distur-
bances include, but are not limited to: sur-
face features of shafts and slope facilities,
coal refuse areas, powerlines, bore-holes,
ventilation shafts, preparation plants,
machine shops, roads, and loading and
treatment facilities.

(3) To achieve continuous bond
coverage for long-term surface distur-
bances, the bond shall be conditioned upon
extension, replacement, or payment in full,
30 days prior to the expiration of the bond
term.

(4) Continuous bond coverage
shall apply throughout the period of extend-
ed responsibility for successful revegetation
and until the provisions of [+9-8444+43]
19.8.14.1412 NMAC have been met.

C. Bond forfeiture. The
director shall take action to forfeit a bond
pursuant to this section, if 30 days prior to
bond expiration, the operator has not filed:

(1) a performance bond for a new
term as required for continuous coverage, or

(2) a performance bond providing
coverage for the period of liability, includ-
ing the period of extended responsibility for
successful revegetation.

[11-29-97; 19.8.14.1407 NMAC - Rn, 19
NMAC 8.2.14.1407, 9-29-2000; A, 12-31-
2007]

19.8.14.1409
BONDS:

A. Collateral bonds,
except for letters of credit, cash accounts,
and real property, shall be subject to the fol-
lowing conditions:

(1) the director shall keep custody
of collateral deposited by the applicant until
authorized for release or replacement as
provided in 19.8.14 NMAC [end—9-815
NMAC];

(2) the director shall value collat-
eral at its current market value, not at face
value;

COLLATERAL

(3) the director shall require that
certificates of deposit be made payable to or
assigned to the state of New Mexico, both
in writing and upon the records of the bank
issuing the certificates; if assigned, the
director shall require the banks issuing these
certificates to waive all rights of setoff or
liens against those certificates;

(4) the director shall not accept an
individual certificate of deposit in an
amount in excess of $100,000 or the maxi-
mum insurable amount as determined by the
federal deposit insurance corporation or the
federal savings and loan insurance corpora-
tion.

B. Letters of credit shall
be subject to the following conditions:

(1) the letter may be issued only
by a bank organized or authorized to do
business in the United States;

(2) letters of credit shall be irrev-
ocable during their terms; a letter of credit
used as security in areas requiring continu-
ous bond coverage shall be forfeited and
shall be collected by the state of New
Mexico if not replaced by other suitable
bond or letter of credit at least 30 days
before its expiration date;

(3) the letter of credit shall be
payable to the state of New Mexico upon
demand, in part or in full, upon receipt from
the director of a notice of forfeiture issued
in accordance with [+984H4344]
19.8.14.1413 NMAC.

C. Real property posted as
a collateral bond shall meet the following
conditions:

(1) The applicant shall grant the
state of New Mexico a first mortgage, first

deed of trust, or perfected first-lien security
interest in real property with a right to sell
in accordance with state law or otherwise
dispose of the property in the event of for-
feiture under 19.8.14.1414 NMAC.

(2) In order for the director to
evaluate the adequacy of the real property
offered to satisfy collateral requirements,
the applicant shall submit a schedule of the
real property which shall be mortgaged or
pledged to secure the obligations under the
indemnity agreement. The list shall
include:

(a) a description of the property;

(b) the fair market value as deter-
mined by an independent appraisal conduct-
ed by a qualified appraiser, previously
approved by the director; and

(c) proof of possession and title to
the real property.

(3) The property may include land
which is part of the permit area; however,
land pledged as collateral for a bond under
this section shall not be disturbed under any
permit while it is serving as security under
this section.

D. Cash accounts shall be
subject to the following conditions:

(1) the director may authorize the
operator to supplement the bond through the
establishment of a cash account in one or
more federally-insured or equivalently pro-
tected accounts made payable upon demand
to, or deposited directly with, the state of
New Mexico; the total bond including the
cash account shall not be less than the
amount required under terms of perform-
ance bonds including any adjustments, less
amounts released in accordance with
[+9-844+43] 19.8.14.1412 NMAC;

(2) any interest paid on a cash
account shall be retained in the account and
applied to the bond value of the account
unless the director has approved the pay-
ment of interest to the operator;

(3) certificates of deposit may be
substituted for a cash account with the
approval of the director;

(4) the director shall not accept an
individual cash account in an amount in
excess of $100,000 or the maximum insur-
able amount as determined by the federal
deposit insurance corporation or the federal
savings and loan insurance corporation.

E. Fluctuating collateral

value.

(1) If the nature of the collateral
proposed to be given as security for a bond
is subject to fluctuations in value over time,
the director shall require that such collater-
al have a fair market value at the time of
permit approval in excess of the bond
amount by a reasonable margin. The
amount of such margin shall reflect changes
in value anticipated as probable of occur-
rence over a period of five years, including
depreciation, appreciation, marketability
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and market fluctuation. In any event, the
director shall require a margin for legal fees
and costs of disposition of the collateral.

(2) The annual report shall report
percentage changes in the fair market value
of any collateral accepted by the director
pursuant to this subsection[s] since the time
of the last report.

(3) The bond value of collateral
may be evaluated at any time but it shall be
evaluated as part of permit renewal and, if
necessary, the performance bond amount
increased or decreased. In no case shall the
bond value of collateral exceed the market
value.

F. Persons with an interest
in collateral posted as a bond, and who
desire notification of actions pursuant to the
bond, shall request the notification in writ-
ing to the director at the time collateral is
offered.

[11-29-97; 19.8.14.1409 NMAC - Rn, 19
NMAC 8.2.14.1409, 9-29-2000; A, 12-31-
2007]

19.8.14.1410 SELF-BONDING:

A. The director may
accept a self-bond from an applicant for a
permit if all of the following conditions are
met by the applicant, or its parent corpora-
tion guarantor:

(1) the applicant designates a suit-
able agent to receive service of process in
the state.

(2) the applicant has been in con-
tinuous operation as a business entity for a
period of not less that 5 years. Continuous
operation shall mean that business was con-
ducted over a period of 5 years immediate-
ly preceding the time of application.

(a) The director may allow a joint
venture or syndicate with less than 5 years
of continuous operation to qualify under
this requirement, if each member of the
joint venture or syndicate has been in con-
tinuous operation for at least 5 years imme-
diately preceding the time of application.

(b) When calculating the period
of continuous operation, the director may
exclude past periods of interruption to the
operation of the business entity that were
beyond the applicant’s control and that do
not affect the applicant’s likelihood of
remaining in business during the proposed
surface coal mining and reclamation opera-
tions.

(3) The applicant submits finan-
cial information in sufficient detail to show
that the applicant meets one of the follow-
ing criteria:

(a) the applicant has a current rat-
ing for its most recent bond issuance of “A”
or higher as issued by either Moody’s
investor service or Standard and Poor’s cor-
poration;

(b) the applicant has a tangible

net worth of at least $10 million, a ratio of
total liabilities to net worth of 2.5 times or
less, and a ratio of current assets to current
liabilities of 1.2 times or greater; or

(c) the applicant’s fixed assets in
the United States total at least $20 million,
and the applicant has a ratio of total liabili-
ties to net worth of 2.5 times or less, and a
ratio of current assets to current liabilities of
1.2 times or greater.

(4) The applicant submits:

(a) financial statements for the
most recently completed fiscal year accom-
panied by a report prepared by an independ-
ent certified public accountant in conformi-
ty with generally accepted accounting prin-
ciples and containing the accountant’s audit
opinion or review opinion of the financial
statements with no adverse opinion;

(b) unaudited financial statements
for completed quarters in the current fiscal
year; and

(¢) additional unaudited informa-
tion as requested by the director.

B. The director may
accept a written guarantee for an applicant’s
self-bond from a parent corporation guaran-
tor, if the guarantor meets the conditions of
Paragraphs (1) through (4) of Subsection A
of 19.8.14.1410 NMAC as if it were the
applicant. Such a written guarantee shall be
referred to as a “corporate guarantee.” The
terms of the corporate guarantee shall pro-
vide for the following:

(1) if the applicant fails to com-
plete the reclamation plan, the guarantor
shall do so or the guarantor shall be liable
under the indemnity agreement to provide
funds to the state of New Mexico sufficient
to complete the reclamation plan, but not to
exceed the bond amount;

(2) the corporate guarantee shall
remain in force unless the guarantor sends
notice of cancellation by certified mail to
the applicant and to the director at least 90
days in advance of the cancellation date,
and the director accepts the cancellation;

(3) the cancellation may be
accepted by the director if the applicant
obtains suitable replacement bond before
the cancellation date or if the lands for
which the self-bond, or portion thereof, was
accepted have not been disturbed.

C. For the director to
accept an applicant’s self-bond, the total
amount of the outstanding and proposed
self-bonds of the applicant for surface coal
mining and reclamation operations shall not
exceed 25 percent of the applicant’s tangi-
ble net worth in the United States. For the
director to accept a corporate guarantee, the
total amount of the corporate guarantor’s
present and proposed self-bonds and guar-
anteed self-bonds for surface coal mining
and reclamation operations shall not exceed
25 percent of the guarantor’s tangible net

worth in the United States.

D. If the director accepts
an applicant’s self-bond, an indemnity
agreement shall be submitted subject to the
following requirements:

(1) the indemnity agreement shall
be executed by all persons and parties who
are to be bound by it, including the corpo-
rate guarantor, and shall bind each jointly
and severally;

(2) corporations applying for a
self-bond, and parent and non-parent corpo-
rations guaranteeing an applicant’s self-
bond shall submit an indemnity agreement
signed by two corporate officers who are
authorized to bind their corporations; a copy
of such authorization shall be provided to
the director along with an affidavit certify-
ing that such an agreement is valid under all
applicable federal and state laws; in addi-
tion, the guarantor shall provide a copy of
the corporate authorization demonstrating
that the corporation may guarantee the self-
bond and execute the indemnity agreement;

(3) if the applicant is a partner-
ship, joint venture or syndicate, the agree-
ment shall bind each partner or party who
has a beneficial interest, directly or indirect-
ly, in the applicant;

(4) pursuant to [+9-84+4+44]
19.8.14.1413 NMAC, the applicant or cor-
porate guarantor shall be required to com-
plete the approved reclamation plan for the
lands in default or to pay to the state of New
Mexico an amount necessary to complete
the approved reclamation plan, not to
exceed the bond amount.

E. The director may
require self-bonded applicants and corpo-
rate guarantors to submit an update of the
information required under Paragraphs (3)
and (4) of Subsection A of 19.8.14.1410
NMAC within 90 days after the close of
each fiscal year following the issuance of
the self-bond or corporate guarantee.

F. If at any time during the
period when a self-bond is posted, the
financial conditions of the applicant or the
corporate guarantor change so that the crite-
ria of Paragraph (3) of Subsection A of
19.8.14.1410 NMAC and Subsection C of
19.8.14.1410 NMAC are not satisfied, the
permittee shall notify the director immedi-
ately and shall within 90 days post an alter-
nate form of bond in the same amount as the
self-bond. Should the permittee fail to post
an adequate substitute bond, the provisions
of Subsection E of 19.8.14.1406 NMAC
shall apply.

[11-29-97; 19.8.14.1410 NMAC - Rn, 19
NMAC 8.2.14.1410, 9-29-2000; A, 1-15-
2002; A, 12-31-2007]

19.8.14.1411
BONDS:
A. The director may allow

REPLACEMENT OF
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a permittee to replace existing bonds with
other bonds that provide equivalent cover-
age.

B. The director shall not
release existing performance bonds until the
permittee has submitted, and the director
has approved, acceptable replacement per-
formance bonds. Replacement of a per-
formance bond pursuant to this section shall
not constitute a release of bond under
[+9-844-+4+443] 19.8.14.1412 NMAC.
[11-29-97; 19.8.14.1411 NMAC - Rn, 19
NMAC 8.2.14.1411, 9-29-2000; A, 12-31-
2007]

19.8.14.1412 REQUIREMENT TO
RELEASE PERFORMANCE BONDS:

A. Bond release applica-
tion.

(1) The permittee may file an
application with the director for the release
of all or part of a performance bond.
Applications may be filed only at times or
during seasons authorized by the director in
order to properly evaluate the completed
reclamation operations. The times or sea-
sons appropriate for the evaluation of cer-
tain types of reclamation shall be estab-
lished in the mining and reclamation plan
approved by the director.

(2) An application for a bond
release shall at a minimum contain the fol-
lowing information:

(a) the permittee’s name, address
and the appropriate permit number;

(b) an accurate legal description
of the land sought for bond release (either
metes and bounds or precise section, town-
ship and range designations);

(c) the location of the area pro-
posed for bond release shown on a USGS
7.5’ map, which should also show the per-
mit boundaries;

(d) a brief narrative summarizing
the past history of the mine, the type,
amount and date of the current bonding
instrument, the number of acres included in
the bond release application and the portion
it represents of the total permit area, a
description of the type and dates of the
reclamation performed with a summary of
the results achieved as they relate to the
approved reclamation plan, and any other
pertinent information that the applicant or
the director may consider appropriate;

(e) a table listing the names,
addresses and number of acres held by each
of the surface and mineral owners of record
in the area proposed for bond release;

(f) copies of letters sent to adjoin-
ing landowners, local governmental bodies,
tribal governments, planning agencies,
sewage and water treatment authorities, and
water companies in the locality of the recla-
mation operation, notifying them of the per-
mittee’s intention to seek bond release; and

(g) other maps or other informa-

tion as may be appropriate or required by
the director to locate or characterize the
areas proposed for bond release, revegeta-
tion, hydrological or other reclamation
issues;

(h) the permittee shall include in
the application for bond release a notarized
statement which certifies that all applicable
reclamation activities have been accom-
plished in accordance with the requirements
of SMCRA, the act, the regulatory program,
and the approved reclamation plan; a certi-
fication shall be submitted for each applica-
tion or phase of bond release.

(3) Within 30 days after an appli-
cation for bond release has been filed with
the director, the operator shall submit a
copy of an advertisement placed at least
once a week for four successive weeks in a
newspaper of general circulation in the
locality of the surface coal mining opera-
tion. The advertisement shall be considered
part of any bond release application and
shall contain the permittee’s name, permit
number and approval date, notification of
the precise location of the land affected, the
number of acres, the type and amount of the
bond filed and the portion sought to be
released, the type and appropriate dates of
reclamation work performed, a description
of the results achieved as they relate to the
operator’s approved reclamation plan, and
the name and address of the director, to
whom written comments, objections, or
requests for public hearings and informal
conferences on the specific bond release
may be  submitted pursuant to
[+9-8H4+4H3-F-and+4H3-H] Subsections F
and H of 19.8.14.1412 NMAC.

B. Inspection by director.

(1) Upon receipt of the bond
release application, the director shall, with-
in 30 days, or as soon thereafter as weather
conditions permit, conduct an inspection
and evaluation of the reclamation work
involved. The evaluation shall consider,
among other factors, the degree of difficul-
ty to complete any remaining reclamation,
whether pollution of surface and subsurface
water is occurring, the probability of future
occurrence of such pollution, and the esti-
mated cost of abating such pollution. The
surface owner, agent, or lessee shall be
given notice of such inspection and may
participate with the director in making the
bond release inspection. The director may
arrange with the permittee to allow access
to the permit area, upon request by any per-
son with an interest in bond release, for the
purpose of gathering information relevant
to the proceeding.

(2) Within 60 days from the filing
of the bond release application, if no public
hearing is held pursuant to Subsection F of
19.8.14.1412 NMAC, or, within 30 days
after a public hearing has been held pur-
suant to Subsection F of 19.8.14.1412

NMAC, the director shall notify in writing
the permittee, the surety or other persons
with an interest in bond collateral who have
requested notification under
[+9-83+4+406-K] Subsection F  of
19.8.14.1409 NMAC, and the persons who
either filed objections in writing or objec-
tors who were a party to the hearing pro-
ceedings, if any, of its decision to release or
not to release all or part of the performance
bond.

C. The director may
release all or part of the bond for the entire
permit area or incremental area if the direc-
tor is satisfied that all the reclamation or a
phase of the reclamation covered by the
bond or portion thereof has been accom-
plished in accordance with the following
schedules for reclamation of phases I, II,
and III.

(1) At the completion of phase I,
after the operator completes the backfilling,
regrading (which may include the replace-
ment of topsoil) and drainage control of a
bonded area in accordance with the
approved reclamation plan, 60 percent of
the bond or collateral for the applicable
area.

(2) At the completion of phase I,
after revegetation has been established on
the regraded mined lands in accordance
with the approved reclamation plan, an
additional amount of bond. When deter-
mining the amount of bond to be released
after successful revegetation has been estab-
lished, the director shall retain that amount
of bond for the revegetated area which
would be sufficient to cover the cost of
reestablishing revegetation if completed by
a third party and for the period specified for
operator responsibility in Section 69-25A-
19 NMSA 1978 of the act for reestablishing
revegetation. No part of the bond or deposit
shall be released under this paragraph so
long as the lands to which the release would
be applicable are contributing suspended
solids to streamflow or runoff outside the
permit area in excess of the requirements set
by Paragraph (10) of Subsection B of
Section 69-25A-19 NMSA 1978 of the act
and by 19.8.19 NMAC through 19.8.28
NMAC or until soil productivity for prime
farmlands has returned to the equivalent
levels of yield as non-mined land of the
same soil type in the surrounding area under
equivalent management practices as deter-
mined from the soil survey performed pur-
suant to [Seettonr—6925AHBHE)]
Paragraph (16) of Subsection B of Section
69-25A-10 NMSA 1978 of the act and
19.8.24 NMAC. Where a silt dam is to be
retained as a permanent impoundment pur-
suant to 19.8.19 NMAC through 19.8.28
NMAC, the phase II portion of the bond
may be released under this paragraph so
long as provisions for sound future mainte-
nance by the operator or the landowner have
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been made with the director.

(3) At the completion of phase III,
after the operator has completed successful-
ly all surface coal mining and reclamation
activities, the release of the remaining por-
tion of the bond, but not before the expira-
tion of the period specified for operator
responsibility in 19.8.20.2065 NMAC.
However, no bond shall be fully released
under provisions of this section until recla-
mation requirements of the act and the per-
mit are fully met.

D. If the director disap-
proves the application for release of the
bond or portion thereof, the director shall
notify the permittee, the surety, and any per-
son with an interest in collateral as provid-
ed for in [$9-8344+40-A(4] Subsection F
of 19.8.14.1409 NMAC, in writing, stating
the reasons for disapproval and recom-
mending corrective actions necessary to
secure the release and allowing an opportu-
nity for a public hearing.

E. When any application
for total or partial bond release is filed with
the director, the director shall notify the
municipality in which the surface coal min-
ing operation is located by certified mail at
least 30 days prior to the release of all or a
portion of the bond.

F. Any person with a valid
legal interest which might be adversely
affected by release of the bond, or the
responsible officer or head of any federal,
state, tribal or local governmental agency
which has jurisdiction by law or special
expertise with respect to any environmental,
social, or economic impact involved in the
operation or which is authorized to develop
and enforce environmental standards with
respect to such operations, shall have the
right to file written objections to the pro-
posed release from bond with the director
within 30 days after the last publication of
the notice required by [+9-8+H4+4H3-A2)]
Paragraph (3) of Subsection A_of
19.8.14.1412 NMAC. If written objections
are filed and a hearing is requested, the
director shall inform all the interested par-
ties of the time and place of the hearing, and
shall hold a public hearing within 30 days
after receipt of the request for the hearing.
The date, time, and location of the public
hearing shall be advertised by the director in
a newspaper of general circulation in the
locality for two consecutive weeks. The
public hearing shall be held in the locality
of the surface coal mining operation from
which bond release is sought, or at the loca-
tion of the director’s office, at the option of
the objector.

G For the purpose of the
hearing under Subsection F of 19.8.14.1412
NMAC, the director shall have the authori-
ty to administer oaths, subpoena witnesses
or written or printed material, compel the

attendance of witnesses or the production of
materials, and take evidence including, but
not limited to, inspection of the land affect-
ed and other surface coal mining operations
carried on by the applicant in the general
vicinity. A verbatim record of each public
hearing shall be made, and a transcript shall
be made available on the motion for any
party or by order of the director.

H. Without prejudice to
the right of an objector or the applicant, the
director may hold an informal conference as
provided in Subsection B of Section 69-
25A-17 NMSA 1978 of the act to resolve
such written objections. The director shall
make a record of the informal conference
unless waived by all parties, which shall be
accessible to all parties. The director shall
also furnish all parties of the informal con-
ference with a written finding of the direc-
tor based on the informal conference, and
the reasons for said finding.

[11-29-97; 19.8.14.1412 NMAC - Rn, 19
NMAC 8.2.14.1412, 9-29-2000; A, 1-15-
2002; A, 12-31-2007]

19.8.14.1413
BONDS:

A. If an operator refuses or
is unable to conduct reclamation of an
unabated violation, if the terms of the per-
mit are not met, or if the operator defaults
on the conditions under which the bond was
accepted, the director shall take the follow-
ing action to forfeit all or part of a bond or
bonds for any permit area or an increment
of a permit area:

(1) send written notification by
certified mail, return receipt requested, to
the permittee and the surety on the bond, if
any, informing them of the determination to
forfeit all or part of the bond, including the
reasons for the forfeiture and the amount to
be forfeited; the amount shall be based on
the estimated total cost of achieving the
reclamation plan requirements;

(2) advise the permittee and sure-
ty, if applicable, of the conditions under
which forfeiture may be avoided; such con-
ditions may include, but are not limited to:

(a) agreement by the permittee or
another party to perform reclamation opera-
tions in accordance with a compliance
schedule which meets the conditions of the
permit, the reclamation plan, and the regu-
latory program and a demonstration that
such party has the ability to satisfy the con-
ditions; or

(b) the director may allow a sure-
ty to complete the reclamation plan, or the
portion of the reclamation plan applicable to
the bonded phase or increment, if the surety
can demonstrate an ability to complete the
reclamation in accordance with the
approved reclamation plan; except where
the director may approve partial release

FORFEITURE OF

authorized under [+94H44443]
19.8.14.1412 NMAC, no surety liability
shall be released until successful comple-
tion of all reclamation under the terms of
the permit, including applicable liability
periods of [+9-8444404] 19.8.14.1403
NMAC.

B. In the event forfeiture
of the bond is required by this section, the
director shall:

(1) proceed to collect the forfeited
amount as provided by applicable laws for
the collection of defaulted bonds or other
debts if actions to avoid forfeiture have not
been taken, or if rights of appeal, if any,
have not been exercised within a time estab-
lished by the director, or if such appeal, if
taken, is unsuccessful;

(2) use funds collected from bond
forfeiture to complete the reclamation plan,
or portion thereof, on the permit area or
increment, to which bond coverage applies.

C. Upon default on the
conditions under which the bond was
accepted, the director may cause the forfei-
ture of any and all bonds deposited to com-
plete reclamation for which the bonds were
posted. Unless specifically limited, as pro-
vided in [+9-8443402-DB33] Subsection B
of 19.8.14.1401 NMAC, bond liability shall
extend to the entire permit area under con-
ditions of forfeiture.

D. Discrepancies between
bond amounts and actual costs of reclama-
tion.

(1) In the event the estimated
amount forfeited is insufficient to pay for
the full cost of reclamation, the operator
shall be liable for remaining costs. The
director may complete, or authorize com-
pletion of, reclamation of the bonded area in
accordance with the permit terms and may
recover from the operator all reasonably
incurred costs of reclamation in excess of
the amount forfeited.

(2) In the event the amount of per-
formance bond forfeited was more than the
amount necessary to complete reclamation,
the unused funds shall be returned by the
director to the party from whom they were
collected.

[11-29-97; 19.8.14.1413 NMAC - Rn, 19
NMAC 8.2.14.1413, 9-29-2000; A, 12-31-
2007]

19.8.14.1414 TERMS AND CON-
DITIONS FOR LIABILITY INSUR-
ANCE:

A. The director shall
require the applicant to submit as part of its
permit application a certificate issued by an
insurance company authorized to do busi-
ness in the United States certifying that the
applicant has a public liability insurance
policy in force for the surface coal mining
and reclamation operations for which the
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permit is sought. Such policy shall provide
for personal injury and property damage
protection in an amount adequate to com-
pensate any persons injured or property
damaged as a result of the surface coal min-
ing and reclamation operations, including
the use of explosives, and who are entitled
to compensation under the applicable provi-
sions of state law. Minimum insurance cov-
erage for bodily injury and property damage
shall be $300,000 for each occurrence and
$500,000 aggregate.

B. The policy shall be
maintained in full force during the life of
the permit or any renewal thereof, including
the liability period necessary to complete all
reclamation operations under 19.8.14
NMAC [end+9-345-NMAC].

C. The policy shall include
a rider requiring that the insurer notify the
director whenever substantive changes are
made in the policy including any termina-
tion or failure to renew.

D. The director may
accept from the applicant, in lieu of a cer-
tificate for a public liability insurance poli-
cy, a commitment to self-insure for bodily
injury and property damage, if the director
has approved a self-bond for the applicant
in accordance with [+98H4H4H]
19.8.14.1410 NMAC.

[11-29-97; 19.8.14.1414 NMAC - Rn, 19
NMAC 8.2.14.1414, 9-29-2000; A, 12-31-
2007]

NEW MEXICO COAL
SURFACE MINING
COMMISSION

This is an amendment of 19.8.19 NMAC,
Section 1902, effective 12-31-2007.

19.8.19.1902 PERFORMANCE
STANDARDS FOR COAL EXPLO-
RATION: The performance standards in
this section are applicable to coal explo-
ration, which substantially disturbs land
surface.

A. Habitats of unique
value for fish, wildlife, and other related
environmental values and areas identified in
Subsection B of 19.8.9.905 NMAC shall
not be disturbed during coal exploration.

B. The person who con-
ducts coal exploration shall, to the extent
practicable, measure important environ-
mental characteristics of the exploration
area during the operations, to minimize
environmental damage to the area and to
provide supportive information for any per-
mit application that person may submit
under 19.8.5 NMAC through 19.8.13
NMAC.

C. Roads and off-road

travel.

(1) Vehicular travel on other than
established graded and surfaced roads shall
be limited by the person who conducts coal
exploration to that absolutely necessary to
conduct the exploration. Travel shall be
confined to graded and surfaced roads dur-
ing periods when excessive damage to veg-
etation or rutting of the land surface could
result.

(2) Any new road or other trans-
portation facility shall comply with the pro-
visions of Subsections B through F of
19.8.20.2076 and 19.8.20.2077 and 19.8.20.
2078 NMAC.

(3) Existing roads or other trans-
portation facilities may be used for explo-
ration in accordance with the following:

(a) all applicable federal, state,
and local requirements shall be met;

(b) if the road is significantly
altered for exploration, including, but not
limited to, change of grade, widening, or
change of route, or if use of the road for
exploration contributes additional suspend-
ed solids to streamflow or runoff, then
Subsection G of 19.8.19.1902 NMAC shall
apply to all areas of the road which are
altered or which result in such additional
contributions;

(c) if the road or other transporta-
tion facility is significantly altered for
exploration activities, the person conduct-
ing exploration shall ensure that the require-
ments of [+9-8-20-2076-B—threush—2076-K
ard+9-820-2076-ard-207+] Subsections B
through F of 19.8.20.2076 NMAC and
19.8.20.2077 and 19.8.20.2078 NMAC are
met for the design, construction, alteration,
and maintenance of the road.

(4) Any road or transportation
facility that will be retained after explo-
ration activities are complete shall comply
with the applicable provisions of
19.8.20.2076, 2077, 2078 or 2079 NMAC,
as applicable. Any road that will not be
retained will be promptly reclaimed.

D. If excavations, artificial
flat areas, or embankments are created dur-
ing exploration, those areas shall be
returned to the approximate original con-
tour promptly after such features are no
longer needed for coal exploration.

E. Topsoil ~ shall  be
removed, stored, and redistributed on dis-
turbed areas as necessary to assure success-
ful revegetation or as required by the direc-
tor.

F. Revegetation of areas
disturbed by coal exploration shall be per-
formed by the person who conducts the
exploration, or his agent. If more than 250
tons of coal are removed from the explo-
ration area, all revegetation shall be in com-
pliance with the plan approved by the direc-
tor and carried out in a manner that encour-
ages prompt vegetative cover and recovery

of productivity levels compatible with
approved post-exploration land use and in
accordance with the following:

(1) all disturbed lands shall be
seeded or planted with species of the same
aspection native to the disturbed area. If
both the pre-exploration and post-explo-
ration land uses are intensive agriculture,
planting of the crops normally grown will
meet the requirements of this paragraph;

(2) the vegetative cover shall be
capable of stabilizing the soil surface in
regards to erosion.

G With the exception of
small and temporary diversions of overland
flow of water around new roads, drill pads,
and support facilities, no ephemeral, inter-
mittent or perennial stream shall be diverted
during coal exploration activities. Overland
flow of water shall be diverted in a manner
that:

(1) prevents erosion;

(2) to the extent possible using the
best technology currently available, pre-
vents additional contributions of suspended
solids to streamflow or runoff outside the
exploration area in accordance with
19.8.20. 2009 through 2026 NMAC and the
pertinent state water quality control com-
mission regulations standards; and

(3) complies with all other appli-
cable state or federal requirements.

H. Each exploration hole,
borehole, well, or other exposed under-
ground opening created during exploration
must meet the requirements of 19.8.20.2001
through 2003 NMAC.

L All facilities and equip-
ment shall be removed from the exploration
area promptly when they are no longer
needed for exploration, except for those
facilities and equipment that the director
determines may remain to:

(1) provide additional environ-
mental quality data;

(2) reduce or control the on and
off-site effects of the exploration activities;
or

(3) facilitate future surface min-
ing and reclamation operations by the per-
son conducting the exploration under an
approved permit.

J. Coal exploration shall
be conducted in a manner which minimizes
disturbance of the prevailing hydrologic
balance, and shall include sediment control
measures such as provided in 19.8.20.2013
NMAC of these rules and regulations and
the pertinent state water quality control
commission standards or sedimentation
ponds which comply with 19.8.20.2014
NMAC. The director may specify addition-
al measures which shall be adopted by the
person engaged in coal exploration.

K. Toxic or acid-forming
materials shall be handled and disposed of
in accordance with 19.8.20.2016 and 2056
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NMAC. If specified by the director, addi-
tional measures shall be adopted by the per-
son engaged in coal exploration.

[11-29-97; 19.8.19.1902 NMAC - Rn, 19
NMAC 8.2.19.1902, 9-29-2000; A, 1-15-
2002; A, 12-31-2007]

NEW MEXICO COAL
SURFACE MINING
COMMISSION

This is an amendment of 19.8.20 NMAC,
Sections 2010, 2017, 2019, 2026, 2037,
2047, 2049, 2050, 2056, 2065, 2066, and
2068, effective 12-31-2007.

19.8.20.2010 HYDROLOGIC
BALANCE: WATER QUALITY STAN-
DARDS AND EFFLUENT LIMITA-
TIONS:

A. Treatment of disturbed
area surface flow.

(1) With the exception of surface
flow leaving the disturbed area with respect
to which area the operator has complied
with the requirements of 19.8.20.2009
NMAC, all surface flow that leaves the dis-
turbed area shall be passed through a sedi-
mentation pond or series of sedimentation
ponds or other treatment facilities before
leaving the permit area. Any discharge of
water from underground workings to sur-
face waters which does not meet the efflu-
ent limitations of 19.8.20 NMAC shall also
be passed through a sedimentation pond, a
series of sedimentation ponds, or a treat-
ment facility before leaving the permit area.

(2) Sedimentation ponds and
other treatment facilities shall be main-
tained until the disturbed area has been
regraded and erosion on the regraded area
has been controlled:

(a) to prevent gully erosion from
occurring; and

(b) to insure that the quality of the
untreated drainage from the disturbed area
meets the applicable state and federal water
quality standard requirements for the
receiving stream, except during precipita-
tion events which are equal to or greater
than the 2 year recurrence interval.

(3) Sedimentation ponds and
treatment facilities for discharges from
underground workings shall be maintained
until either the discharge continuously
meets the effluent limitations of 19.8.20
NMAC without treatment or until the dis-
charge has permanently ceased.

(4) The director may grant
exemptions from these requirements only
when:

(a) the disturbed drainage area
within the total disturbed area is small; and
(b) the person who conducts the
surface coal mining operations demon-
strates that sedimentation ponds and treat-

ment facilities are not necessary for
drainage from the disturbed drainage areas
to meet the effluent limitations in Paragraph
(8) of Subsection A of 19.8.20.2010 NMAC
and the applicable state and federal water
quality standards for downstream and
receiving waters.

(5) For the purposes of 19.8.20
NMAC only, disturbed area shall not
include those areas in which only diversion
ditches, sedimentation ponds, or roads are
installed in accordance with 19.8.20 NMAC
and the upstream area is not otherwise dis-
turbed by the person who conducts the sur-
face coal mining operations.

(6) Sedimentation ponds required
by 19.8.20 NMAC shall be constructed in
accordance with 19.8.20.2014 NMAC in
appropriate locations before beginning any
surface coal mining operations in the
drainage area to be affected.

(7) Where the sedimentation pond
or series of sedimentation ponds is used so
as to result in the mixing of drainage from
the disturbed areas with drainage from other
areas not disturbed by current surface coal
mining and reclamation operations, the per-
mittee shall achieve the effluent limitations
set forth below for all of the mixed drainage
when it leaves the pond discharge point.

(8) Discharges of water from
areas disturbed by surface mining activities
and underground mining activities shall be
made in compliance with all applicable state
and federal water-quality laws and regula-
tions and with the effluent limitations for
coal mining promulgated by the U.S. envi-
ronmental protection agency set forth in 40
CFR Part 434.

B. A discharge from the
disturbed areas is not subject to the effluent
limitations of 19.8.20 NMAC, if:

(1) the discharge is demonstrated
by the discharger to have resulted from a
precipitation event equal to or larger than a
10-year 24-hour precipitation event; and

(2) the discharge is from facilities
designed, constructed, and maintained in
accordance with the requirements of
19.8.20 NMAC.

C. Adequate facilities
shall be installed, operated, and maintained
to treat any water discharged from the dis-
turbed area so that it complies with all fed-
eral and state laws and regulations and the
limitations of 19.8.20 NMAC. If the pH of
water to be discharged from the disturbed
area is less than 6.0, an automatic lime feed-
er or other automatic neutralization process
approved by the director shall be installed,
operated, and maintained. The director may
authorize the use of a manual system, if he
finds that:

(1) flow is infrequent and pres-
ents small and infrequent treatment require-
ments to meet applicable standards which

do not require use of an automatic neutral-
ization process; and

(2) timely and consistent treat-
ment is ensured.
[11-29-97; 19.8.20.2010 NMAC - Rn, 19
NMAC 8.2.20.2010, 9-29-2000; A, 12-31-
2007]

19.8.20.2017 HYDROLOGIC
BALANCE: PERMANENT AND TEM-
PORARY IMPOUNDMENTS:

A. Permanent impound-
ments are prohibited unless authorized by
the director, upon the basis of the following
demonstrations:

(1) the size and configuration of
such impoundment will be adequate for its
intended purposes;

(2) the quality of impounded
water will be suitable on a permanent basis
for its intended use and, after reclamation,
will meet applicable state and federal water
quality standards, and discharges from the
impoundment will meet applicable effluent
limitations and will not degrade the quality
of receiving water below applicable state
and federal water quality standards;

(3) the water level will be suffi-
ciently stable and be capable of supporting
the intended use;

(4) final grading will provide for
adequate safety and access for proposed
water users;

(5) the impoundment will not
result in the diminution of the quality and
quantity of water utilized by adjacent or sur-
rounding landowners for agricultural,
industrial, recreational, or domestic uses;
and

(6) the impoundment will be suit-
able for the approved postmining land use.

B. The design of impound-
ments shall be certified by a qualified regis-
tered professional engineer as designed to
meet the requirements of 19.8.20 NMAC
using current, prudent engineering prac-
tices, and any design criteria established by
the director. The qualified registered pro-
fessional engineer shall be experienced in
the design and construction of impound-
ments.

C. An impoundment meet-
ing the size or other criteria of 30 CFR
77.216(a) shall comply with the require-
ments of 30 CFR 77.216 and 19.8.20
NMAC.

D. All impoundments that
meet the class B or C criteria for dams in
TR-60 or exceed the size or other criteria of
30 CFR 77.216(a) shall be certified to the
director by a qualified registered profes-
sional engineer, as having been constructed
to comply with the requirements of 19.8.20
NMAC. All dams and embankments that
do not meet the class B or C criteria for
dams in TR-60 or other size criteria of 30
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CFR 77.216(a) shall be certified by either a
qualified registered professional engineer or
a qualified registered professional land sur-
veyor, except that all coal processing waste
dams and embankments covered by
19.8.20.2047 through 2049 NMAC shall be
certified by a qualified registered profes-
sional engineer. All impoundments shall be
certified after construction and prior to the
intended use.

E. The following is a list
of general requirements that apply to all
temporary or permanent impoundments.

(1) Impoundments meeting the
class B or C criteria for dams in the U.S.
department of agriculture, [se#] natural
resources conservation service technical
release no. 60 (210-VI-TR60, Oct. 1985),
“earth dams and reservoirs”, shall comply
with the, “minimum emergency spillway
hydrologic criteria”, table in TR-60 and the
requirements of 19.8.20 NMAC.

(2) An impoundment meeting the
Class B or C criteria for dams in [S€S]
NRCS technical release no. 60 (210-VI-
TR60, Oct. 1985), “earth dams and reser-
voirs”, or the size or other criteria of 30
CFR 77.216(a) shall have a minimum static
safety factor of 1.5 for a normal pool with
steady state seepage saturation conditions,
and a seismic safety factor of at least 1.2.

(3) Impoundments not included in
Paragraph (2) of Subsection E of
19.8.20.2017 NMAC, except for a coal
mine waste impounding structure, shall
have a minimum static safety factor of 1.3
for a normal pool with steady state seepage
saturation conditions or meet the require-
ments of Subsection C of 19.8.9.909
NMAC.

(4) Impoundments meeting the
class B or C criteria for dams in [SES]
NRCS technical release no. 60 (210-VI-
TR60, Oct. 1985), “earth dams and reser-
voirs”, shall comply with the freeboard
hydrograph criteria in the “minimum emer-
gency spillway hydrologic criteria” table in
TR-60.

(5) Impoundments not included in
Paragraph (2) of Subsection E of
19.8.20.2017 NMAC shall have adequate
freeboard to resist overtopping by waves
and by a sudden increase in stored volume.

(6) Foundations and abutments
for an impounding structure shall be stable
during all phases of construction and opera-
tion, and shall be designed based on ade-
quate and accurate information on the foun-
dation conditions. For an impoundment
meeting the class B or C criteria for dams in
[$€S] NRCS technical release no. 60 (210-
VI-TR60, Oct. 1985), “earth dams and
reservoirs”, or the size or other criteria of 30
CFR 77.216(a), foundation investigation, as
well as any necessary laboratory testing of
foundation material, shall be performed to
determine the design requirements for foun-

dation stability.

(7) All vegetative and organic
materials shall be removed and foundations
excavated and prepared to resist failure.
Cutoff trenches shall be installed if neces-
sary to ensure stability.

(8) Slope protection shall be pro-
vided to protect against surface erosion
where surface runoff enters the impound-
ment area and protect against sudden draw-
down.

(9) Faces of embankments and
surrounding areas shall be vegetated, or oth-
erwise stabilized in accordance with accept-
ed design and operational practices.

(10) The vertical portion of any
remaining highwall shall be located far
enough below the low-water line along the
full extend of highwall to provide adequate
safety and access for the proposed water
users.

(11) Appropriate barriers shall be
provided to control seepage along conduits
that extend through the embankment.

F. An impoundment shall
include either a combination of principal
and emergency spillways or a single spill-
way configured as specified in Paragraph
(1) of Subsection F 0f 19.8.20.2017 NMAC,
designed and constructed to safely pass the
applicable design precipitation runoff event
specified in Paragraph (2) of Subsection F
0f 19.8.20.2017 NMAC, except as set forth
in Paragraph (3) of Subsection F of
19.8.20.2017 NMAC.

(1) The director may approve a
single open-channel spillway that is:

(a) of nonerodible construction
and designed to carry sustained flows; or

(b) ecarth- or grass-lined and
designed to carry short-term, infrequent
flows at non-erosive velocities where sus-
tained flows are not expected.

(2) Except as specified in
Paragraph (3) of Subsection F of
19.8.20.2017 NMAC, the required design
precipitation event for spillways for
impoundments is:

(a) for an impoundment meeting
the class B or C criteria for dams in TR-60
or other size criteria of 30 CFR 77.216(a), a
100-year 6-hour event, or greater event as
specified by the director.

(b) for a temporary impoundment
not meeting the class B or C criteria for
dams in TR-60 or other size criteria of 30
CFR 77.216(a), a 25-year 6-hour event, or
greater event as specified by the director.

(c) for a permanent impoundment
not meeting the class B or C criteria for
dams in TR-60 or other size criteria of 30
CFR 77.216(a), a 50-year, 6-hour event, or
greater event as specified by the director.

(3) In lieu of meeting the require-
ments in Paragraph (1) of Subsection F of
19.8.20.2017 NMAC, the director may
approve a temporary impoundment that

relies primarily on storage to control the
runoff from the design precipitation event
when it is demonstrated by the operator and
certified by a qualified registered profes-
sional engineer or qualified registered pro-
fessional land surveyor that the impound-
ment will safely control the design precipi-
tation event and associated runoff, the water
from which shall be safely removed in
accordance with current, prudent, engineer-
ing practices. Such an impoundment shall
be located where failure would not be
expected to cause loss of life or serious
property damage. The following design cri-
teria shall apply:

(a) in the case of an impoundment
meeting the size or other criteria of 30 CFR
77.216(a), it is designed to control the
runoff of the probable maximum precipita-
tion of a 6-hour event, or greater event as
specified by the director, or

(b) in the case of an impoundment
not meeting the size or other criteria of 30
CFR 77.216(a), it is designed to control the
runoff of a 100-year 6-hour event, or greater
event as specified by the director.

G Except as provided in
Paragraph (4) of Subsection G of
19.8.20.2017 NMAC, a qualified registered
professional engineer or other qualified pro-
fessional specialist under the direction of a
professional engineer, shall inspect each
impoundment as provided in Paragraph (1)
of Subsection G of 19.8.20.2017 NMAC.
The professional engineer or specialist shall
be experienced in the construction of
impoundments.

(1) Inspections shall be made reg-
ularly during construction, upon completion
of construction, and at least yearly until
removal of the structure or release of the
performance bond.

(2) The qualified registered pro-
fessional engineer, or qualified registered
professional land surveyor as specified in
Paragraph (4) of Subsection G of
19.8.20.2017 NMAC, shall promptly after
each inspection required in Paragraph (1) of
Subsection G of 19.8.20.2017 provide to the
director a certified report that the impound-
ment has been constructed and/or main-
tained as designed and in accordance with
the approved plan and 19.8.20 NMAC. The
report shall include discussion of any
appearance of instability, structural weak-
ness or other hazardous conditions, depth
and elevation of any impounded waters,
existing storage capacity, any existing or
required monitoring procedures and instru-
mentation, and any other aspects of the
structure affecting stability.

(3) A copy of the report shall be
retained at or near the mine site.

(4) A qualified registered profes-
sional land surveyor may inspect any tem-
porary or permanent impoundment that
does not meet the class B or C criteria for
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dams in TR-60 or other size criteria of 30
CFR 77.216(a) and certify and submit the
report required by Paragraph (2) of
Subsection G of 19.8.20.2017 NMAC,
except that all coal mine waste impounding
structures covered by 19.8.20.2047 through
2049 NMAC shall be certified by a quali-
fied registered professional engineer. The
professional land surveyor shall be experi-
enced in the construction of impoundments.

(5) Impoundments meeting the
class B or C criteria for dams in TR-60
[ef]or subject to 30 CFR 77.216(a) must be
examined in accordance with 30 CFR
77.216-3. Other impoundments shall be
examined at least quarterly by a qualified
person designated by the operator for
appearance of structural weakness and other
hazardous conditions.

(6) If an impoundment is con-
structed without an embankment, the direc-
tor may waive the quarterly examination
requirement. Therefore, excavated ponds,
haulroad sumps and any impoundment that
is built without embankments may be
exempt from the requirements of Paragraph
(5) of Subsection G 0f 19.8.20.2017 NMAC
with the approval of the director. Any waiv-
er granted under this paragraph shall not
relieve the operator of the requirement to
maintain impoundments in accordance with
the approved plan and 19.8.20 NMAC.

(7) Emergency procedures. If any
examination or inspection discloses that a
potential hazard exists, the person who
examined the impoundment shall promptly
inform the director of the finding and of the
emergency procedures formulated for pub-
lic protection and remedial action. If ade-
quate procedures can not be formulated or
implemented, the director shall be notified
immediately. The director shall then notify
the appropriate agencies that other emer-
gency procedures are required to protect the
public.

[11-29-97; A, 12-15-99; 19.8.20.2017
NMAC - Rn, 19 NMAC 8.2.20.2017, 9-29-
2000; A, 12-31-2007]

19.8.20.2019 HYDROLOGIC
BALANCE: PROTECTION OF
GROUND WATER RECHARGE
CAPACITY:

[ Az |Surface mining activi-

ties shall be conducted in a manner that
facilitates reclamation which will restore
approximate premining recharge capacity,
through restoration of the capability of the
reclaimed areas as a whole, excluding coal
processing waste and underground develop-
ment waste disposal areas and fills, to trans-
mit water to the ground water system. The
recharge capacity shall be restored to a con-
dition which:

fBH] A. supports the approved
postmining land use;

[@)] B. minimizes disturbances to the prevailing hydrologic balance in the per-
mit area and in adjacent areas; and

[}] C. provides a rate of recharge that approximates the premining recharge
rate.
[11-29-97; 19.8.20.2019 NMAC - Rn, 19 NMAC 8.2.20.2019, 9-29-2000; A, 12-31-2007]

19.8.20.2026 HYDROLOGIC BALANCE: UNDERGROUND MINE ENTRY
AND ACCESS DISCHARGES:
A. Surface entries and accesses to underground workings, including adits

and slopes, shall be located, designed, constructed, and utilized to prevent or control gravi-
ty discharge of water from the mine.

B. Gravity discharge of water from an underground mine, other than a
[é#aft] drift mine subject to Subsection C of 19.8.20.2026 NMAC, may be allowed by the
director, if it is demonstrated that:

(1) in the case of an untreated discharge:

(a) the discharge, without treatment, satisfies the water effluent limitations of
19.8.20.2010 NMAC and all applicable state and federal water quality standards; and

(b) that discharge will result in changes in the prevailing hydrologic balance that
are minimal and approved postmining land uses will not be adversely affected; or

(2) in the case of a treated discharge:

(a) the discharge is conveyed to a treatment facility in the permit area in accor-
dance with Subsection A of 19.8.20.2010 NMAC;

(b) all water from the underground mine discharged from the treatment facility
meets the effluent limitations of 19.8.20.2010 NMAC and all other applicable state and fed-
eral statutes and regulations; and

(¢) consistent maintenance of the treatment facility will occur throughout the
anticipated period of gravity discharge.

C. Notwithstanding anything to the contrary in Subsections A and B of
19.8.20.2026 NMAC, for a drift mine first used after the implementation of the permanent
state program and located in acid-producing or iron-producing coal seams, surface entries
and accesses shall be located in such a manner as to prevent any gravity discharge from the
mine.

[11-29-97; 19.8.20.2026 NMAC - Rn, 19 NMAC 8.2.20.2026, 9-29-2000; A, 12-31-2007]

19.8.20.2037 DISPOSAL OF EXCESS SPOIL: DURABLE ROCK FILLS: In
lieu of the requirements of 19.8.20.2035 and 2036 NMAC, the director may approve alter-
nate methods of disposal of hard rock spoil, including fill placement by dumping in a single
lift, on a site specific basis, provided the services of a registered professional engineer expe-
rienced in the design and construction of earth and rockfill embankments are utilized and
provided the requirements of 19.8.20 NMAC and 19.8.20.2034 NMAC are met. For 19.8.20
NMAC, hard rock spoil shall be defined as rockfill consisting of at least 80 percent by vol-
ume of sandstone, limestone, or other rocks that do not slake in water. Resistance of the
hard rock spoil to slaking shall be determined by using a slake index and slake durability
tests approved by the director.

A. Spoil is to be transported and placed in a specified and controlled man-
ner, which will ensure stability of the fill.

(1) The method of spoil placement shall be designed to ensure mass stability and
prevent mass movement in accordance with the additional requirements of 19.8.20 NMAC.

(2) Loads of noncemented clay shale and/or clay spoil in the fill shall be mixed
with hard rock spoil in a controlled manner to limit on a unit basis concentrations of non-
cemented clay shale and clay in the fill. Such materials shall comprise no more than 20 per-
cent of the fill volume as determined by tests performed by a registered professional engi-
neer and approved by the director.

B. Stability analyses.

(1) Stability analyses shall be made by the registered professional engineer.
Parameters used in the stability analyses shall be based on adequate field reconnaissance,
subsurface investigations, including borings and laboratory tests.

(2) The embankment which constitutes the valley fill or head-of-hollow fill shall
be designed with the following factors of safety.

Case Design Condition Minimum Factor of Safety
I End of construction 1.5
1T Earthquake 1.1

C. The design of a head-of-hollow fill shall include an internal drainage
system to the extent necessary to ensure continued free drainage of anticipated seepage from
precipitation and from springs or wet weather seeps.

(1) Anticipated discharge from springs and seeps and due to precipitation shall be
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based on records and/or field investigations
to determine seasonal variation. The design
of the internal drainage system shall be
based on the maximum anticipated dis-
charge.

(2) All granular material used for
the drainage system shall be free of clay and
consist of durable particles such as natural
sands and gravel, sandstone, limestone of
other durable rock which will not slake in
water.

(3) The internal drain shall be
protected by a properly designed filter sys-
tem.

D. Surface water runoff
from the areas adjacent to and above the fill
shall not be allowed to flow onto the fill and
shall be diverted into stabilized channels
which are designed to pass safely the runoff
from a 100-year, 24-hour precipitation
event. Diversion design shall comply with
the requirements of Subsection F of
19.8.20.2011 NMAC.

E. The top surface of the
completed fill shall be graded such that the
final slope after settlement will be no steep-
er than 1v:20h (5 percent) toward properly
designed drainage channels in natural
ground along the periphery of the fill.
Surface runoff from the top surface of the
fill shall not be allowed to flow over the
outslope of the fill.

F. Surface runoff from the
outslope of the fill shall be diverted off the
fill to properly designed channels which
will pass safely a 100-year, 24-hour precip-
itation event. Diversion design shall com-
ply with the requirements of Subsection F
0f 19.8.20.2011 NMAC.

G Terraces or other suit-
able controls, such as berms, contour fur-
rows, or micro-depressions, shall be con-
structed on the outslope if required for con-
trol of erosion, or terraces for construction
of roads included in the approved postmin-
ing land use plan. Terraces shall meet the
following requirements:

(1) the slope of the outslope
between terrace benches shall not exceed
1v:2h (50 percent);

(2) to control surface runoff, each
terrace bench shall be graded to a slope of
1v:20h (5 percent) toward the embankment;
runoff shall be collected by a ditch along the
intersection of each terrace bench and the
outslope;

(3) terrace ditches shall have a 5
percent slope toward the channels specified
in Subsection F of 19.8.20.2037 NMAC,
unless steeper slopes are necessary in con-
junction with approved roads.

[11-29-97; 19.8.20.2037 NMAC - Rn, 19
NMAC 8.2.20.2037, 9-29-2000; A, 12-31-
2007]

19.8.20.2047 COAL PROCESSING
WASTE: DAMS AND EMBANK-

MENTS: GENERAL REQUIRE-
MENTS: [(816-84-and-81784)]

A. 19.8.20.2047 through
2049 NMAC apply to dams and embank-
ments, constructed of coal processing
waste, or intended to impound coal process-
ing waste, whether they were completed
before adoption of 19.8 NMAC or are
intended to be completed thereafter.

B. Waste shall not be used
in the construction of dams and embank-
ments unless it has been demonstrated to the
director that the stability of such a structure
conforms with the requirements of
Subsection A of 19.8.20.2049 NMAC. It
shall also be demonstrated that the use of
waste material shall not have a detrimental
affect on downstream water quality or the
environment due to acid seepage through
the dam or embankment. All demonstra-
tions shall be submitted to and approved by
the director.

C. Dams and embank-
ments constructed of coal processing waste
or intended to impound coal processing
waste shall not be retained permanently as
part of approved postmining land use.
[11-29-97; 19.8.20.2047 NMAC - Rn, 19
NMAC 8.2.20.2047, 9-29-2000; A, 12-31-
2007]

19.8.20.2049 COAL PROCESSING
WASTE: DAMS AND EMBANK-
MENTS: DESIGN AND CONSTRUC-
TION:

A. The design of each dam
and embankment constructed of coal pro-
cessing waste or intended to impound such
waste shall comply with the requirements of
Subsections B through G of 19.8.20.2017
NMAC modified as follows:

(1) the maximum water elevation
shall be that determined by the freeboard
hydrograph criteria contained in the U.S.
[se#] natural resources conservation service
criteria referenced in 19.8.20.2017 NMAC;

(2) the dam and embankment
shall have a minimum safety factor of 1.5
for the partial pool with steady seepage sat-
uration conditions, and the seismic safety
factor shall be at least 1.2;

(3) the dam or embankment foun-
dation and abutments shall be designed to
be stable under all conditions of construc-
tion and operation of the impoundment; suf-
ficient foundation investigations and labo-
ratory testing shall be performed to deter-
mine the safety factors of the dam or
embankment for all loading conditions
appearing in Paragraph (2) of Subsection A
of 19.8.20.2049 NMAC or the publications
referred to in 19.8.20.2017 NMAC and for
all increments of construction.

B. Spillways and outlet
works shall be designed to provide adequate
protection against erosion and corrosion.
Inlets shall be protected against blockage.

C. Dams or embankments
constructed of, or impounding, coal pro-
cessing waste shall be designed, constructed
and maintained so that at least 90 percent of
the water stored during the design precipita-
tion event shall be removed within a 10 day
period.

D. Each impounding struc-
ture constructed of coal processing waste or
intended to impound coal processing waste
that meets the criteria of 30 CFR 77.216(a)
shall have sufficient spillway capacity to
safely pass, adequate storage capacity to
safely contain, or a combination of storage
capacity and spillway capacity to safely
control, the probable maximum precipita-
tion of a 6-hour precipitation event, or
greater event as specified by the director.

E. No impounding struc-
ture constructed of coal processing waste or
intended to impound coal processing waste
shall be retained as a permanent impound-
ment as part of the approved postmining
land use.

[11-29-97; 19.8.20.2049 NMAC - Rn, 19
NMAC 8.2.20.2049, 9-29-2000; A, 12-31-
2007]

19.8.20.2050 AIR RESOURCES
PROTECTION: [(816:95-and-817-95)]

A. Fugitive dust. Each
person who conducts surface coal mining
operations shall plan and employ fugitive
dust control measures as an integral part of
site preparation, coal mining, and reclama-
tion operations. The director shall approve
the control measures appropriate for use in
planning, according to applicable federal
and state air quality standards, climate,
existing air quality in the area affected by
mining, and the available control technolo-
gy.

B. Control measures. The
fugitive dust control measures to be used,
depending on applicable federal and state
air quality standards, climate, existing air
quality, size of the operation, and type of
operation, shall include, as necessary, but
not be limited, to:

(1) periodic watering of unpaved
roads, with the minimum frequency of
watering approved by the director;

(2) chemical stabilization of
unpaved roads with proper application of
nontoxic soil cement or dust palliatives;

(3) paving of roads;

(4) prompt removal of coal, rock,
soil, and other dust-forming debris from
roads and frequent scraping and compaction
of unpaved roads to stabilize the road sur-
face;

(5) restricting the speed of vehi-
cles to reduce fugitive dust caused by trav-
el;

(6) revegetating, mulching, or
otherwise stabilizing the surface of all areas
adjoining roads that are sources of fugitive
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dust;

(7) restricting the travel of unau-
thorized vehicles on other than established
roads;

(8) enclosing, covering, watering,
or otherwise treating loaded haul trucks and
railroad cars, to reduce loss of material to
wind and spillage;

(9) substituting of conveyor sys-
tems for haul trucks and covering of con-
veyor systems when conveyed loads are
subjected to wind erosion;

(10) minimizing the area of dis-
turbed land;

(11) prompt revegetation of
regraded lands;

(12) use of alternatives for coal-
hauling methods, restriction of dumping
procedures, wetting of disturbed materials
during handling, and compaction of dis-
turbed areas;

(13) planting of special wind-
break vegetation at critical points in the per-
mit area;

(14) control of dust from drilling,
using water sprays, hoods, dust collectors,
or other controls;

(15) restricting the areas to be
blasted at any one time to reduce fugitive
dust;

(16) restricting activities causing
fugitive dust during periods or air stagna-
tion;

(17) extinguishing any areas of
burning or smoldering coal and periodically
inspecting for burning areas whenever the
potential for spontaneous combustion is
high;

(18) reducing the period of time
between initially disturbing the soil and
revegetating or other surface stabilization;
and

(19) restricting fugitive dust at
spoil and coal transfer and loading points
with water sprays, negative pressure sys-
tems and baghouse filters, chemicals, or
other practices.

C. Additional measures.
Where the director determines that applica-
tion of fugitive dust control measures listed
in Subsection B of 19.8.20.2050 NMAC is
inadequate, the director may require addi-
tional measures and practices as necessary.

D. Monitoring. Air moni-
toring equipment shall be installed and
monitoring shall be conducted in accor-
dance with the air monitoring plan required
under 19.8.9.904 NMAC and approved by
the director.

[11-29-97; 19.8.20.2050 NMAC - Rn, 19
NMAC 8.2.20.2050, 9-29-2000; A, 12-31-
2007]

19.8.20.2056 BACKFILLING AND
GRADING: COVERING COAL AND
ACID- AND TOXIC-FORMING MATE-

RIAL:

A. [cever)] Exposed
coal seams, acid- and toxic-forming materi-
als, and combustible materials exposed,
used, or produced during surface coal min-
ing and reclamation operations shall be ade-
quately covered with non-toxic and non-
combustible materials, or treated, to control
the impact on surface and ground water in
accordance with 19.8.20.2009 NMAC to
prevent sustained combustion, and to mini-
mize adverse effects on plant growth and
the approved postmining land use.

[&)] B. Where necessary to
protect against adverse effects on plant
growth and the approved post-mining land
use from upward migration of salts, expo-
sure by erosion, formation of acid or toxic
seeps, to provide an adequate depth for
plant growth, or otherwise to meet local
conditions, the director shall specify thicker
amounts of cover using non-toxic material,
or special compaction and isolation from
ground water contact.

[3)] C. Acid-forming or toxic-
forming material shall not be buried or
stored in proximity to a drainage course so
as to cause or pose a threat of water pollu-
tion.

[11-29-97; 19.8.20.2056 NMAC - Rn, 19
NMAC 8.2.20.2056, 9-29-2000; A, 12-31-
2007]

19.8.20.2065 REVEGETATION:
STANDARDS FOR SUCCESS: [¢8+6-H6
anrd-817-1H6)|

A. Success of revegetation
shall be measured by techniques identified
in the director’s “coal mine reclamation
program vegetation standards”, as approved
by the director[s-efMMBD-ard-OSM] after
consultation with appropriate state and fed-
eral agencies. Comparison of ground cover
and productivity shall be made on the basis
of reference areas or technical standards
developed using an historic record of prem-
ining conditions.

B. Liability period, ground
cover and productivity standards. and nor-
mal husbandry practices.

(1) Ground cover and productivi-
ty of living plants on the revegetated area
within the permit area shall be equal to the
ground cover and productivity of living
plants on the approved reference area or to
technical standards developed in accor-
dance with the “coal mine reclamation pro-
gram vegetation standards”, as approved by
the director[s—efMMP—and—OSM]|. The
period of extended responsibility under the
performance bond requirements of 19.8.14
NMAC begins after the last year of aug-
mented seeding, fertilizing, irrigation, or
other work, excluding husbandry practices
that are approved by the director in accor-
dance with Paragraph (6) of Subsection B of

19.8.20.2065 NMAC.

(2) In areas of more than 26.0
inches average annual precipitation, the
period of liability under the performance
bond requirements of 19.8.14 NMAC shall
continue for not less than five full years.
Ground cover and productivity shall equal
or exceed the approved standard for two of
the last four years of the responsibility peri-
od.

(3) In areas of less than or equal
to 26.0 inches average annual precipitation,
the period of liability under the performance
bond requirements of 19.8.14 NMAC shall
continue for not less than 10 full years.
Ground cover and productivity shall equal
the approved standard for at least two of the
last four years, starting no sooner than year
eight of the responsibility period.

(4) For purposes of Paragraphs
(1), (2) and (3) of Subsection B of
19.8.20.2065 NMAC, the average annual
precipitation can be determined either:

(a) by interpolation, using stan-
dard techniques, from mean annual precipi-
tation map, page 97, “the national atlas of
the United States”, U.S. department of the
interior, geological survey, 1970; or from
“climatic atlas of the United States”, U.S.
department of commerce, national oceanic
and atmospheric administration, 1974; or
from long-term precipitation averages from
climatological data, U.S. department of
commerce, national oceanic and atmospher-
ic administration; or from other official
records; or

(b) based on at least 10 years of
continuous and reliable precipitation
records from stations located in or adjacent
to the permit area.

(5) The ground cover and produc-
tivity of the revegetated area shall be con-
sidered equal if they are at least 90 percent
of the ground cover and productivity of the
reference area with 90 percent statistical
confidence, or ground cover, productivity,
or shrubland stocking are at least 90 percent
of the standards developed under
Subsection A of 19.8.20.2065 NMAC for an
historic record. Exceptions may be author-
ized by the director under the following
standards:

(a) for previously mined areas
that were not reclaimed to the requirements
of 19.8.20 NMAC, as a minimum the
ground cover of living plants shall not be
less than can be supported by the best avail-
able topdressing in the reaffected area, shall
not be less that the ground cover existing
before redisturbance, and shall be adequate
to control erosion;

(b) for areas to be developed for
industrial or residential use less than 2 years
after regrading is completed, the ground
cover of living plants shall not be less than
required to control erosion; and
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(c) for areas to be used for crop-
land, success in revegetation of cropland
shall be determined on the basis of crop pro-
duction from the mined area as compared to
approved reference areas or other technical
guidance procedures; crop production from
the mined area shall be equal to or greater
than that of the approved standard for two
of the last four growing seasons of the 5 or
10 year liability period established in
Paragraphs (1), (2) and (3) of Subsection B
of 19.8.20.2065 NMAC, starting no sooner
than year eight of the 10-year liability peri-
od; the applicable 5 or 10 year period of
responsibility for revegetation shall com-
mence at the date of initial planting of the
crop being grown;

(d) on areas to be developed for
fish and wildlife management, recreation,
shelterbelts or forestland, success of vegeta-
tion shall be determined on the basis of tree,
shrub, or half-shrub stocking and ground
cover; the tree, shrub, or half-shrub stocking
shall meet the standards described in
19.8.20.2066 NMAC; vegetative ground
cover shall not be less than that required by
the director under Subsections A and B of
19.8.20.2065 NMAC to meet the post min-
ing land use; 19.8.20.2065 NMAC shall
determine the responsibility period and the
frequency of ground cover measurement.

(6) The director has the discretion
to approve selective husbandry practices
without extending the period of responsibil-
ity for revegetation success or bond liabili-
ty. Husbandry practices are those activities
that can be expected to continue as part of
the post mining land use, and are employed
within the region for unmined lands having
land uses similar to the approved postmin-
ing land use of the disturbed area, to control
disease, pest and vermin and appropriate
pruning, reseeding, and transplanting activ-
ities. Practices may also be allowed that
will not reduce the probability of permanent
revegetative success if they are discontin-
ued after the liability period expires. Any
practice the director determines to be aug-
mented seeding, fertilization or irrigation
shall not be considered a husbandry prac-
tice.

C. The person who con-
ducts surface coal mining operations shall:

(1) maintain any necessary fences
and proper management practices; and

(2) conduct periodic measure-
ments of vegetation, soils, and water pre-
scribed or approved by the director, to iden-
tify conditions during the applicable period
of liability specified in Subsection B of
19.8.20.2065 NMAC.

[11-29-97; A, 12-15-99; 19.8.20.2065
NMAC - Rn, 19 NMAC 8.2.20.2065 & A,
9-29-2000; A, 12-31-2007]

19.8.20.2066 REVEGETATION:
TREE AND SHRUB STOCKING:

[(846-HT—and—817-HF)| 19.8.20.2066

NMAC sets forth forest resource conserva-
tion standards for reforestation operations
to ensure that a cover of commercial tree
species, noncommercial tree species,
shrubs, or half-shrubs is established for the
development of fish and wildlife habitat,
recreation, shelterbelts or forestry after sur-
face coal mining operations. Trees and
shrubs used in determining the success of
stocking and the adequacy of plant arrange-
ment shall have utility for the approved
postmining land use.

A. At a minimum, at the
time of final bond release, at least 80 per-
cent of all trees and shrubs used to deter-
mine revegetation success has been in place
for at least 60 percent of the applicable min-
imum period of responsibility.

B. Stocking, i.e., the num-
ber of stems per unit area, will be deter-
mined using the following criteria:

(1) root crown or root sprouts
more than 1 foot in height shall count as one
toward meeting the stocking requirements;
where multiple stems occur only the tallest
stem will be counted;

(2) a countable tree or shrub
means a tree that can be used in calculating
the degree of stocking under the following
criteria:

(a) the tree or shrub shall be in
place at least 2 growing seasons;

(b) the tree or shrub shall be alive
and healthy; and

(¢) the tree or shrub shall have at
least one-third of its length in live crown;

(3) rock areas, which replace sim-
ilar natural features, permanent road and
surface water drainage ways on the revege-
tated area shall not require stocking.

C. The following are the
minimum performance standards for areas
where commercial forest land is the
approved postmining land use:

(1) the area shall have a minimum
stocking of trees or shrubs as determined by
the state forester on a permit specific basis;

(2) a minimum of 75 percent of
countable trees or shrubs shall be commer-
cial tree species;

(3) the number of trees or shrubs
and the ground cover shall be determined
using procedures described in
Subparagraph (d) of Paragraph (5) of
Subsection B of 19.8.20.2065 NMAC and
Subsection B of 19.8.20.2066 NMAC and
the sampling methods approved by the
director;

(4) upon expiration of the 5 or 10
year responsibility period and at the time of
request for bond release, each permittee
shall provide documentation showing that
the stocking of trees and shrubs and the
groundcover on the revegetated area satis-
fies 19.8.20.2065 and 2066 NMAC.

D. The following are the

minimum performance standards for areas
where woody plants are used for wildlife
management, recreation, shelter belts, or
forest uses other than commercial forest
land:

(1) an inventory of trees, half-
shrubs and shrubs shall be conducted to
comply with 19.8.8.808 NMAC and
19.8.20.2060 NMAC according to methods
approved by the director after consultation
with and approval by the state forester and
the department of game and fish; this inven-
tory shall contain, but not be limited to:

(a) site quality;

(b) stand size;

(c) stand condition;

(d) site and species relations; and

(e) appropriate forest land utiliza-
tion considerations.

(2) the stocking of trees, half-
shrubs, shrubs, and the ground cover estab-
lished on the revegetated area shall approx-
imate the inventory pursuant to
Subparagraph (d) of Paragraph (5) of
Subsection B of 19.8.20.2065 NMAC and
Paragraph (1) of Subsection D of
19.8.20.2066 NMAC and shall utilize local
and regional recommendations regarding
species composition, spacing and planting
arrangement and shall be approved the
director in consultation with and approval
of the appropriate state agency responsible
for the administration of forestry and
wildlife programs, on a permit specific
basis;

(3) upon expiration of the 5 or 10
year responsibility period and at the time of
request for bond release, each permittee
shall provide documentation showing that:

(a) the woody plants established
on the revegetated site are equal to or
greater than 90 percent of the stocking of
live woody plants of the same life form
ascertained pursuant to Subsection B of
19.8.20.2066 NMAC with 90 percent statis-
tical confidence, using an appropriate (para-
metric or nonparametric) one-tail test with a
10 percent alpha error; and

(b) the groundcover on the reveg-
etated area satisfies Subparagraph (d) of
Paragraph (5) of Subsection B of
19.8.20.2065 NMAC; species diversity,
aspection and regenerative capacity of the
vegetation of the revegetated area shall be
evaluated on the basis of the results which
could reasonably be expected using the
revegetation methods described in the min-
ing and reclamation plan.

[11-29-97; 19.8.20.2066 NMAC - Rn, 19
NMAC 8.2.20.2066, 9-29-2000; A, 12-31-
2007]

19.8.20.2068 SUBSIDENCE CON-
TROL: PUBLIC NOTICE: The mining
schedule shall be distributed by mail to all
owners of property and residents residing
within the permit area above the under-
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ground workings and adjacent areas. Each
such person shall be notified by mail at least
six months prior to mining beneath his
property or residence. The notification
shall contain, [&s] at a minimum:

A. identification of specif-
ic areas in which mining will take place;

B. dates that specific areas
will be undermined; and

C. the location or locations
where the operator’s subsidence control
plan may be examined.
[11-29-97; 19.8.20.2068 NMAC - Rn, 19
NMAC 8.2.20.2068, 9-29-2000; A, 12-31-
2007]

NEW MEXICO COAL
SURFACE MINING
COMMISSION

This is an amendment of 19.8.24 NMAC,
Sections 2404, effective 12-31-2007.

19.8.24.2404 PRIME FARM-
LAND: REVEGETATION: Each person
who conducts surface coal mining and
reclamation operations on prime farmland
shall meet the following revegetation
requirements during reclamation:

A. following soil replace-
ment, that person shall establish a vegeta-
tive cover capable of stabilizing the soil sur-
face with respect to erosion; all vegetation
shall be in compliance with the plan
approved by the director under
19.8.10.1004 NMAC and carried out in a
manner that encourages prompt vegetative
cover and recovery of productive capacity;
the timing and mulching provisions of
19.8.20.2062 and 2063 NMAC shall be
met;

B. within a time period
specified in the permit, but not to exceed 10
years after completion of backfilling and
rough grading, any portion of the permit
area which is prime farmland must be used
for crops commonly grown, such as corn,
alfalfa, permanent pasture grain, sorghum,
wheat, oats, barley, or other crops on sur-
rounding prime farmland; the crops may be
grown in rotation with any or pasture crops
as defined for cropland; the director may
approve a crop use of perennial plants for
hay, where this is a common long-term use
of prime farmland soils in the surrounding
area; the level of management shall be
equivalent to that on which the target yields
are based;

C. measurement of suc-
cess in prime farmland revegetation will be
determined based upon the techniques
approved in the permit by the director under
19.8.10.1004 NMAC; as a minimum, the
following standards shall be met:

(1) average annual crop produc-

tion shall be determined based upon a min-
imum of 3 years data; crop production shall
be measured for the three years immediate-
ly prior to release of bond according to
19.8.14 NMAC;

(2) revegetation on prime farm-
land shall be considered achieved when the
average yield during the measurement peri-
od equals or exceeds the average yield of
the reference crop established for the same
period for non-mined soils of the same or
similar texture or slope phase of the soil
series in the surrounding area under equiva-
lent management practices;

(3) the reference crop on which
restoration of soil productivity is proven
shall be selected from the crops most com-
monly produced on the surrounding prime
farmland; where row crops are the dominant
crops grown on prime farmland in the area,
the row crop requiring the greatest rooting
depth shall be chosen as one of the refer-
ence crops;

(4) reference crop yields for a
given crop season are to be determined
from:

(a) the current yield records of
representative local farms in the surround-
ing area, with concurrence by the U.S. nat-
ural resources conservation service; or

(b) the average county yields rec-
ognized by the U.S. department of agricul-
ture, which have been adjusted by the U.S.
[Se#] natural resources conservation serv-
ice for local yield variation within the coun-
ty that is associated with differences
between non-mined prime farmland soil
and all other soils that produce the reference
crop;

(5) under either procedure in
Paragraph (4) of Subsection C of
19.8.24.2404 NMAC, the average reference
crop yield may be adjusted, with the con-
currence of the U.S. [Se#] natural resources
conservation service for:

(a) disease, pest, and weather-
induced seasonal variations; or

(b) differences in specific man-
agement practices where the overall man-
agement practices of the crops being com-
pared are equivalent;

(6) a statistically valid sampling
technique at a 90-percent or greater statisti-
cal confidence level shall be used as
approved by the director in consultation
with U.S. [Se#] natural resources conserva-
tion service.

[11-29-97; 19.8.24.2404 NMAC- Rn, 19
NMAC 8.2.24.2404, 9-29-2000; A, 12-31-
2007]

NEW MEXICO COAL
SURFACE MINING
COMMISSION

This is an amendment of 19.8.26 NMAC,
Section 19.8.26.2601, effective 12-31-2007.

19.8.26.2601 STEEP SLOPES:
PERFORMANCE STANDARDS:
Surface coal mining and reclamation opera-
tions subject to this part shall comply with
requirements of 19.8.5 NMAC and the fol-
lowing, except to the extent a variance is
approved under 19.8.26.2602 NMAC.

A. Materials not allowed
on downslopes.

(1) The person engaged in surface
coal mining and reclamation operations
shall prevent the following materials from
being placed or allowed to remain on the
downslope:

(a) spoil;

(b) waste materials, including
waste mineral matter;

(¢) debris, including that from
clearing the grubbing of haul road construc-
tion; and

(d) abandoned or disabled equip-

ment.

(2) Nothing in this subsection
shall prohibit the placement of material in
road embankments located on the downs-
lope, so long as the materials used and
embankment design comply with the
requirements of [+9-8-20-2074—threush
2076] 19.8.20.2076 through 2078 NMAC
and the material is moved and placed in a
controlled manner.

B. The highwall shall be
completely covered with compacted spoil
and the disturbed area graded to comply
with the provisions of 19.8.20.2054 through
2059 NMAC including, but not limited to,
the return of the site, to the approximate
original contour. The person who conducts
the surface coal mining and reclamation
operations must demonstrate to the director,
using standard geotechnical analysis, that
the minimum static factor of safety for the
stability of all portions of the reclaimed land
is at least 1.3.

C. Land above the high-
wall shall not be disturbed, unless the direc-
tor finds that the disturbance facilitates
compliance with environmental protection
standards of this part and the disturbance is
limited to that necessary to facilitate com-
pliance.

D. Material in excess of
that required by the grading and backfilling
provisions of [+9-8-26-26+0-B] Subsection
B 0f 19.8.26.2601 NMAC shall be disposed
of in accordance with the requirements of
19.8.20.2034 through 2037 NMAC.

E. Woody materials shall
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not be buried in the backfilled area unless
the director determines that the proposed
method for placing woody material beneath
the highwall will not deteriorate the stable
condition of the backfilled area as required
in Subsection B of 19.8.26.2601 NMAC.
Woody materials may be chipped and dis-
tributed over the surface of the backfill as
mulch, if special provision is made for their
use and approved by the director.

F. Unlined or unprotected
drainage channels shall not be constructed
on backfills unless approved by the director
as stable and not subject to erosion.
[11-29-97; 19.8.26.2601 NMAC - Rn, 19
NMAC 8.2.26.2601, 9-29-2000; A, 12-31-
2007]

NEW MEXICO COAL
SURFACE MINING
COMMISSION

This is an amendment of 19.8.27 NMAC,
Section 19.8.27.2701, effective 12-31-2007.

19.8.27.2701 COAL PROCESSING
PLANTS: PERFORMANCE STAN-
DARDS: Construction, operation, mainte-
nance, modification, reclamation, and
removal activities at operations covered by
this part shall comply with the following:

A. signs and markers for
the coal processing plant, coal processing
waste disposal area, and water treatment
facilities shall comply with 19.8.20.2000
NMAC;

B. roads, transport, and
associated structures shall be constructed,
maintained, and reclaimed in accordance

with  [+98202074—threush—2077]
19.8.20.2076 through 2078 NMAC;
C. any stream or channel

realignment shall comply with 19.8.20.2012
NMAGC;

D. if required by the direc-
tor, any disturbed area related to the coal
processing plant or associated facilities
shall have sediment control structures, in
compliance with 19.8.20.2013 and 2014
NMAC, and all discharges from these areas
shall meet the requirements of 19.8.20.2010
NMAC and any other applicable state or
federal law;

E. permanent impound-
ments associated with coal processing
plants shall meet the requirements of
19.8.20.2017 and 2024 NMAC; dams con-
structed of or impounding coal processing
waste shall comply with 19.8.20.2047
through 2049 NMAC;

F. use of water wells shall
comply with 19.8.20.2021 NMAC and
water rights shall be protected in accor-
dance with 19.8.20.2022 NMAC;

G disposal of coal pro-

cessing waste, solid waste, and any excavat-
ed materials shall comply with
19.8.20.2034 through 2037 and 2039
through 2046 NMAC;

H. discharge structures for
diversions and sediment control structures
shall comply with 19.8.20.2015 NMAC;

L air pollution control
measures associated with fugitive dust
emissions shall comply with 19.8.20.2050
NMAC;

J. fish, wildlife and relat-
ed environmental values shall be protected
in accordance with 19.8.20.2051 NMAC;

K. slide areas and other
surface areas shall comply with
19.8.20.2052 NMAC;

L. adverse effects upon or

resulting from nearby underground coal
mining activities shall be minimized by
appropriate measures including, but not
limited to, compliance with 19.8.20.2023
and 2038 NMAC;

M. reclamation shall
include proper topdressing handling proce-
dures, revegetation, and abandonment, in
accordance with 19.8.20.2024, 2053
through 2059, 2060 through 2066, and 2071
through 2073 NMAC;

N. conveyors, buildings,
storage bins or stockpiles, water treatment
facilities, water storage facilities, and any
structure or system related to the coal pro-
cessing plant shall comply with 19.8.20
NMAC;

0. any coal processing
plant or associated structures located on
prime farmland shall meet the requirements
of 19.8.24 NMAC.

[11-29-97; 19.8.27.2701 NMAC - Rn, 19
NMAC 8.2.27.2701, 9-29-2000; A, 12-31-
2007]

NEW MEXICO COAL
SURFACE MINING
COMMISSION

This is an amendment to 19.8.29 NMAC,
Section 2900, effective 12-31-2007.

19.8.29.2900 INSPECTIONS:

A. The director through
his duly authorized representative shall con-
duct an average of at least one partial
inspection per month and one complete
inspection per calendar quarter of each
active surface coal mining and reclamation
operation. A partial inspection is an on-site
or aerial review of an operator’s compliance
with some of the permit conditions and
requirements under the act and 19.8
NMAC, and includes collection of evidence
of any violations observed. Aerial inspec-
tions shall be conducted in a manner which
reasonably ensures the identification and

documentation of conditions at each surface
coal mining and reclamation site inspected.
Any potential violation observed during an
aerial inspection shall be investigated on
site within three calendar days: Provided
that any indication of a condition, practice
or violation constituting cause for issuance
of a cessation order under 19.8.30.3000
NMAC shall be investigated on site imme-
diately. And provided further, that an on-
site investigation of a potential violation
observed during an aerial inspection shall
not be considered to be an additional partial
or complete inspection for the purposes of
this part. A complete inspection is an on-
site review of an operator’s compliance
with all permit conditions and requirements
within the entire area disturbed or affected
by the operations, and includes collection of
evidence with respect to every violation.

B. The director, through
his duly authorized representative shall con-
duct periodic inspections of all inactive sur-
face coal mining operations and exploration
sites required to comply, in whole or in part,
with the act and 19.8 NMAC, including col-
lection of evidence with respect to every
violation of any condition of the exploration
approval or surface coal mining and recla-
mation operation permit, or any require-
ment of this act or 19.8 NMAC. At least
one complete inspection per calendar quar-
ter shall be conducted on inactive surface
coal mining operations. For purposes of
this part, an inactive surface coal mining
operation is one for which the director has
received the written notice provided for
under [+9-8-20-26] 19.8.20.2073 NMAC,
or reclamation of phase Il as defined in
[+984444H3-c(2)] Paragraph (2) of
Subsection C of 19.8.14.1412 NMAC has
been completed.

C. Permits issued under
19.8.11 NMAC shall be inspected quarterly
until notice required by Subsection D of
19.8.11.1112 NMAC has been received by
the director. Upon receipt of notice, or as
determined necessary by the director,
inspections will be conducted as required
under Subsection A of 19.8.29.2900
NMAC.

D. The inspections shall be
carried out on an irregular basis so as to
monitor compliance at all operations, shall
occur without prior notice except for neces-
sary on-site meetings and include the
prompt filing of inspection reports adequate
to enforce the requirements and carry out
the terms and conditions of the act and 19.8
NMAC.

E. The authorized repre-
sentatives of the director without advance
notice and upon presentation of appropriate
credentials:

(1) shall have the right of entry to,
upon or through any coal exploration site,
surface coal mining and reclamation opera-
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tions or any premises in which any records
required to be maintained under the act or
19.8 NMAC are located; and

(2) may at reasonable times, and
without delay, have access to and copy any
records, inspect any monitoring equipment
or method of operation required under the
act.

F. The inspections shall be
in accordance with Subsection D of 69-
25A-21 and Subsection E of 69-25A-25
NMSA 1978 of the act, except that a search
warrant is required to enter a building to
inspect if the permittee or operator does not
consent to entry.

G “Abandoned site”
means a surface coal mining and reclama-
tion operation for which the regulatory
authority has found in writing that:

(1) All surface and underground
coal mining and reclamation activities at the
site have ceased;

(2) The regulatory authority or
OSM has issued at least one notice of viola-
tion or the initial program equivalent, and
either:

(a) is unable to serve the notice
despite diligent efforts to do so; or

(b) the notice was served and has
progressed to a failure-to-abate cessation
order or the initial program equivalent;

(3) The regulatory authority:

(a) is taking action to ensure that
the permittee and operator, and owners and
controllers of the permittee and operator,
will be precluded from receiving future per-
mits while violations continue at the site;
and

(b) is taking action pursuant to
Section 518(e), 518(f), 521(a)(4) or 521(c)
of SMCRA or counterparts included in the
act to ensure that abatement occurs or that
there will not be a recurrence of the failure-
to-abate, except where after evaluating the
circumstances it concludes that further
enforcement offers little or no likelihood of
successfully compelling abatement or
recovering any reclamation costs; and

(4) Where the site is, or was, per-
mitted and bonded:

(a) the permit has either expired
or been revoked; and

(b) the regulatory authority has
initiated and is diligently pursuing forfei-
ture of, or has forfeited, any available per-
formance bond.

H. In lieu of the inspec-
tion frequency established in
Subparagraphs (a) and (b) of Paragraph (1)
of Subsection H of 19.8.29.2900 NMAC,
the regulatory authority shall inspect each
abandoned site on a set frequency commen-
surate with the public health and safety and
environmental considerations present at
each specific site, but in no case shall the
inspection frequency be set at less than one

complete inspection per quarter.

(1) In selecting an alternate
inspection frequency authorized under [the
parasraph—abeve] Subsection H of
19.8.29.2900 NMAC, the regulatory
authority shall first conduct a complete
inspection of the abandoned site and pro-
vide public notice under Paragraph (2) of
Subsection H of 19.8.29.2900 NMAC.
Following the inspection and public notice,
the regulatory authority shall prepare and
maintain for public review a written finding
justifying the alternative inspection fre-
quency selected. This written finding shall
justify the new inspection frequency by
affirmatively addressing in detail all of the
following criteria:

(a) how the site meets each of the
criteria under the definition of an aban-
doned site under Subsection G of
19.8.29.2900 NMAC and thereby qualifies
for a reduction in inspection frequency;

(b) whether, and to what extent,
there exist on the site impoundments, earth-
en structures or other conditions that pose,
or may reasonably be expected to become,
imminent dangers to the health or safety of
the public or significant environmental
harms to land, air, or water resources;

(c¢) the extent to which existing
impoundments or earthen structures were
constructed and certified in accordance with
prudent engineering designs approved in
the permit;

(d) the degree to which erosion
and sediment control is present and func-
tioning;

(e) the extent to which the site is
located near or above urbanized areas, com-
munities, occupied dwellings, schools and
other public or commercial buildings and
facilities;

(f) the extent of reclamation com-
pleted prior to abandonment and the degree
of stability of unreclaimed areas, taking into
consideration the physical characteristics of
the land mined and the extent of settlement
or revegetation that has occurred naturally
with them; and

(g) based on a review of the com-
plete and partial inspection report record for
the site during at least the last two consecu-
tive years, the rate at which adverse envi-
ronmental or public health and safety condi-
tions have and can be expected to progres-
sively deteriorate.

(2) The public notice and oppor-
tunity to comment required under
Paragraph (1) of Subsection H of
19.8.29.2900 NMAC shall be provided as
follows:

(a) the regulatory authority shall
place a notice in the newspaper with the
broadest circulation in the locality of the
abandoned site providing the public with a
30-day period in which to submit written

comments;

(b) the public notice shall contain
the permittee’s name, the permit number,
the precise location of the land affected, the
inspection frequency proposed, the general
reasons for reducing the inspection frequen-
cy, the bond status of the permit, the tele-
phone number and address of the regulatory
authority where written comments on the
reduced inspection frequency may be sub-
mitted, and the closing date of the comment
period.

[11-29-97; 19.8.29.2900 NMAC - Rn, 19
NMAC 8.2.29.2900, 9-29-2000; A, 1-15-
2002; A, 12-31-2007]

NEW MEXICO COAL
SURFACE MINING
COMMISSION

This is an amendment of 19.8.30 NMAC,
Sections 3000, 3001, and 3002, effective
12-31-2007.

19.8.30.3000 CESSATION
ORDERS:
A. The director, or his duly

authorized representative shall immediately
order a cessation of coal exploration opera-
tions or surface coal mining and reclama-
tion operations or relevant portions thereof,
if he determines, on the basis of an inspec-
tion, any conditions or practices exist or that
any permittee is in violation of any require-
ments of the act, 19.8 NMAC or any permit
condition, which condition, practice or vio-
lation creates an imminent danger to the
health or safety of the public, or is causing
or can reasonably be expected to cause sig-
nificant, imminent environmental harm to
land, air or water resources.

B. Surface coal mining
operations conducted by any person without
a valid surface coal mining permit consti-
tute a condition or practice which causes or
can reasonably be expected to cause signif-
icant imminent environmental harm to land,
air, or water resources unless such opera-
tions are an integral, uninterrupted exten-
sion of previously permitted operations, and
the person conducting such operations has
filed a timely and complete application for a
permit to conduct such operations.

C. If the cessation order
will not completely abate the imminent dan-
ger or harm in the most expeditious manner
possible, the inspector shall impose affirma-
tive obligations to abate the condition, prac-
tice or violation, specifying the time by
which the abatement shall be accomplished.
If affirmative obligations to abate are
imposed, the inspector may consider sug-
gestions by the operator concerning the eco-
nomic and technological feasibility, in
determining the most expeditious means of
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abatement and the period for correction of
the condition, practice or violation causing
an imminent danger to the health or safety
of the public or significant environmental
harm to land, air or water resources.

D. The director, or his duly
authorized representative, shall immediate-
ly order a cessation of coal exploration or
surface coal mining and reclamation opera-
tions or relevant portions thereof, if he finds
that a violation has not been abated within
the period specified in a notice of violation
issued under 19.8.30.3001 NMAC. The
cessation order shall specify measures
deemed necessary by the inspector to abate
the violations in the most expeditious man-
ner possible.

E. A cessation order shall
be effective upon prompt delivery to the
permittee or his agent. The order shall

remain in effect until the condition, practice
or violation has been abated or until vacat-

ed, modified or terminated in writing by the
director or his duly authorized representa-
tive. A cessation order shall be in writing,
signed by the director or his duly authorized
representative, and shall [be] set forth with
reasonable specificity: [Fhre—erder—shalt
. . ition; .
olationt bated 'il
, . . . ..
. . hosi 793

Hve:|

(1) the nature of the violation,
including a citation to the requirement
allegedly violated and the imminent danger
or harm allegedly involved;

(2) the remedial action or affirma-
tive obligation required, if any, including
interim steps, if appropriate;

(3) the time established for abate-
ment, if appropriate, including the time for
meeting any interim steps; and

(4) a reasonable description of the
portion of the coal exploration or surface
coal mining and reclamation operation to
which it applies.

F. Reclamation operations
and other activities intended to protect pub-
lic health and safety and the environment
shall continue during the period of any
order unless otherwise provided in the
order.

G The director, or his duly
authorized representative may modify, ter-
minate or vacate a cessation order for a
good cause, provided that no cessation
order may be vacated because of inability to
comply. The director may extend the time
for abatement if he determines that good
cause exists and that the failure to abate
within the time previously set forth was not
caused by lack of diligence on the part of
the person to whom the cessation order was
issued.

H. The director or his duly
authorized representative shall terminate a

cessation order by written notice to the per-
son to whom the order was issued, when he
determines that all conditions, practices or
violations listed in the order have been abat-
ed. Termination shall not affect the right to
assess civil penalties for violations included
in the order.

I A modification of an
order shall result in the commencement of a
new period within which to abate.
However, before any extension in the total
abatement time is granted, the requirements
of Subsection F of 19.8.30.3000 NMAC
must be complied with.

J. A cessation order which
requires cessation of mining, expressly or
by implication, shall expire within thirty
(30) days after it has been served unless a
hearing has been held within that time, or
unless the cessation order has been previ-
ously terminated, modified, or vacated in
writing. The hearing shall be held on site or
within such reasonable proximity as will
permit viewing of the site during the course
of the hearing. A cessation order shall not
expire as provided above if the condition,
practice, or violation in question has been
abated or if the hearing has been waived or
postponed at the request of the permittee.
Expiration of the cessation order for failure
to hold a hearing within thirty (30) days
from notice of issuance does not affect the
right of the director to assess any civil
penalty for violations giving rise to such
cessation order.

K. The hearing shall be
conducted in accordance with the notice and
hearing requirements of 19.8.30.3003
NMAC and 19.8.30.3004 NMAC govern-
ing informal hearings.

L. Within sixty days after
issuing a cessation order, the director shall
notify in writing any person who has been
identified under Subsection D of
19.8.11.1113 NMAC, Subsection C of
19.8.7.701 NMAC and Subsection D of
19.8.7.701 NMAC as owning or controlling
the permittee, that the cessation order was
issued and that the person has been identi-
fied as an owner or controller.

[11-29-27; 19.8.30.3000 NMAC - Rn, 19
NMAC 8.2.30.3000, 9-29-2000; A, 12-31-
2007]

19.8.30.3001
LATION:
A. The director, through
his duly authorized representative shall
issue a notice of violation if, on the basis of
an inspection, he determines a violation of
any requirement of the act, 19.8 NMAC or
any permit or exploration approval condi-
tion which does not create an imminent dan-
ger or harm for which a cessation order
must be issued under 19.8.30.3000 NMAC.
B. A notice of violation
shall be in writing, signed by the director or

NOTICES OF VIO-

by his duly authorized representative and
shall set forth with reasonable specificity:

(1) the nature of the violation,
including a citation to the requirement
allegedly violated;

(2) the remedial action required
which may include interim steps;

(3) a reasonable time, but not
more than ninety days for abatement, which
may include time for accomplishment of
interim steps;

(4) a reasonable description of the
portion of the coal exploration or surface
coal mining and reclamation operation to
which it applies; and

(5) a notice of opportunity for
review pursuant to 19.8.12.1203 NMAC.

C. The director or his
authorized representative may extend the
time set for abatement or for accomplish-
ment of an interim step, if the failure to
meet the time previously set was not caused
by lack of diligence on the part of the per-
mittee. The total time for abatement under
a notice of violation, including all exten-
sions, shall not exceed 90 days from the
date of issuance, except upon a showing by
the permittee that it is not feasible to abate
the violation within 90 calendar days due to
one or more of the circumstances in
Subsection D of 19.8.30.3001 NMAC. An
extended abatement date pursuant to this
section shall not be granted when the per-
mittee’s failure to abate within 90 days has
been caused by a lack of diligence or inten-
tional delay by the permittee in completing
the remedial action required.

D. Circumstances which
may qualify a surface coal mining operation
for an abatement period of more than 90
days are:

(1) where the permittee of an
ongoing permitted operation has timely
applied for and diligently pursued a permit
renewal or other necessary approval of
designs or plans but such permit or approval
has not been or will not be issued within 90
days after a valid permit expires or is
required, for reasons not within the control
of the permittee;

(2) where there is a valid judicial
order precluding abatement within 90 days
as to which the permittee has diligently pur-
sued all rights of appeal and as to which he
has no other effective legal remedy;

(3) where the permittee cannot
abate within 90 days due to a labor strike;

(4) where climatic conditions pre-
clude abatement within 90 days, or where,
due to climatic conditions, abatement with-
in 90 days clearly would cause more envi-
ronmental harm than it would prevent; or

(5) where abatement within 90
days requires action that would violate safe-
ty standards established by statute or regu-
lation under the Mine Safety and Health Act
of 1977.
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E. Whenever an abate-
ment time in excess of 90 days is permitted,
interim abatement measures shall be
imposed to the extent necessary to minimize
harm to the public or the environment.

F. If any of the conditions
in Subsection D of 19.8.30.3001 NMAC
exists, the permittee may request the author-
ized representative to grant an abatement
period exceeding 90 days. The authorized
representative shall not grant such an abate-
ment period without the concurrence of the
director or his or her designee and the abate-
ment period granted shall not exceed the
shortest possible time necessary to abate the
violation. The permittee shall have the bur-
den of establishing by clear and convincing
proof that he is entitled to an extension
under the provisions of Subsections C and
D of 19.8.30.3001 NMAC. In determining
whether or not to grant an abatement period
exceeding 90 days the authorized represen-
tative may consider any relevant written or
oral information from the permittee or any
other source. The authorized representative
shall promptly and fully document in the
file his reasons for granting or denying the
request. The authorized representative’s
immediate supervisor shall review this doc-
ument before concurring in or disapproving
the extended abatement date and shall
promptly and fully document the reasons
for his concurrence or disapproval in the
file.

G Any determination
made under Subsection F of 19.8.30.3001
NMAC shall contain a notice of opportuni-
ty for review pursuant to 19.8.12.1203
NMAC.

H. No extension granted
under Subsection F of 19.8.30.3001 NMAC
may exceed 90 days in length. Where the
condition or circumstance which prevented
abatement within 90 days exists at the expi-
ration of any such extension, the permittee
may request a further extension in accor-
dance with the procedures of Subsection F
0f 19.8.30.3001 NMAC.

L The director or his duly
authorized representative shall terminate a
notice of violation by written notice to the
person to whom it was issued, when the
director determines that all violations listed
in the notice of violation have been abated.

J. Failure-to-abate cessa-
tion order.

(1) If the director or his duly
authorized representative finds that a viola-
tion has not been abated within expiration
of the time originally fixed or subsequently
extended, he shall immediately issue an
order of cessation of coal surface mining
and reclamation operations, or coal explo-
ration or the portion of operations relevant
to the violation as provided in 19.8.30.3000
NMAC.

(2) If the director or his duly
authorized representative finds an interim
step has not been accomplished within the
time originally fixed or subsequently
extended he may immediately issue an
order of cessation of coal surface mining
and reclamation operations, or coal explo-
ration or the portions of operations relevant
to the violation as provided in 19.8.30.3000
NMAC.

K. A notice of violation
which requires cessation of mining,
expressly or by necessary implication, shall
not be effective to cause cessation of mining
following thirty (30) days after it is served
unless an informal public hearing has been
held within that time. The public hearing
shall be on site within such reasonable prox-
imity as will permit viewing of the site dur-
ing the course of the hearing. The hearing
on a notice of violation shall be conducted
in accordance with the notice and hearing
requirements of 19.8.30.3003 NMAC and
19.8.30.3004 NMAC governing informal
hearings.

L. A notice of violation
shall not be vacated simply by virtue of the
fact that the condition, practice, or violation
in question has been abated or if the hearing
has been waived or postponed at the request
of the permittee. Termination of a notice of
violation by the director or expiration of a
notice of violation for failure to hold a pub-
lic hearing within thirty (30) days shall not
affect the director’s right to assess civil
penalties for the violation mentioned in the
notice.

[11-29-27; 19.8.30.3001 NMAC - Rn, 19
NMAC 8.2.30.3001, 9-29-2000; A, 12-31-
2007]

19.8.30.3002 PERMIT SUSPEN-
SION OR REVOCATION:
A. When on the basis of an

inspection the director determines that a
pattern of violations of any requirements of
the act, 19.8 NMAC or any permit condi-
tions exist or has existed and if the director
also finds that such violations are caused by
the unwarranted failure of the permittee to
comply with such requirements or condi-
tions or that such violations are willfully
caused by the permittee, the director shall,
except as otherwise provided in Subsection
E 0f 19.8.30.3002 NMAC, issue an order to
a permittee requiring him to show cause as
to why the permit should not be suspended
or revoked. The order shall be in writing,
signed by the director and shall set forth
with reasonable specificity:

(1) the nature of the violations,
including a citation to the requirements or
conditions allegedly violated,

(2) the conduct alleged to justify
the finding that such violations are the result
of the permittee’s unwarranted failure or

were willful; and

(3) the opportunity for a hearing
to be held pursuant to Subsection E of 69-
25A-29 NMSA 1978 of the act.

B. For purposes of deter-
mining the propriety of an order to show
cause why a permit should not be suspend-
ed or revoked, the following definitions
shall apply:

(1) Willful violation means an act
or omission which violates the requirements
of the act, 19.8 NMAC or any permit condi-
tion, committed by a person who intends the
result which actually occurs.

(2) Unwarranted failure to com-
ply means the failure of the permittee to
prevent the occurrence of any violation of
any requirement of the act, or 19.8 NMAC
or any permit condition, due to indifference,
lack of diligence or lack of reasonable care
or the failure to abate any violation of a per-
mit, the act or 19.8 NMAC due to indiffer-
ence, lack of diligence or lack of reasonable
care. Violations by any person conducting
surface coal mining operations on behalf of
the permittee shall be attributed to the per-
mittee unless the permittee establishes by
clear and convincing evidence, that the acts
were not within the scope of employment or
agency.

(3) The director may determine
that a pattern of violations exists or has
existed, based upon two (2) or more inspec-
tions of the permit area within any twelve
month period, after considering:

(a) the number and seriousness of
violations cited on more than one occasion
of the same or related requirements of the
act, 19.8 NMAC or the permit;

(b) the number and seriousness of
violations cited on more than one occasion
of different requirements of the act; and

(c) the extent to which the viola-
tions are isolated departures from lawful
conduct.

C. The director shall deter-
mine that a pattern of violations exists, if he
finds that there were violations of the same
or related requirements of the act, the per-
mit or 19.8 NMAC during three or more
inspections of the permit area within any
twelve month period.

D. Whenever a permittee
fails to abate a violation contained in a
notice of violation or cessation order within
the abatement period set in the notice or
order or as subsequently extended, the
director shall review the permittee’s history
of violations to determine whether a pattern
of violations exists pursuant to this-section,
and shall issue an order to show cause as
appropriate pursuant [#] to this section.

E. The director may
decline to issue a show cause order, or may
vacate an outstanding show cause order, if
he finds that, taking into account exception-
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al factors present in the particular case, it
would be demonstratively unjust to issue or
to fail to vacate the show cause order. The
basis for this finding shall be fully
explained and documented in the records of
the case, provided that no show cause order
or order revoking or suspending a permit
may be vacated because it is subsequently
determined that the director or his duly
authorized representative did not have
information sufficient to justify an inspec-
tion for any condition, practice or violation
which creates an imminent danger to the
health or safety of the public or is causing or
can reasonably expect it to cause a signifi-
cant imminent environmental harm to land,
air or water resources.

[11-29-27; 19.8.30.3002 NMAC - Rn, 19
NMAC 8.2.30.3002, 9-29-2000; A, 12-31-
2007]

NEW MEXICO COAL
SURFACE MINING
COMMISSION

This is an amendment of 19.8.31 NMAC,
Sections 3105, 3106, 3108, and 3110, effec-
tive 12-31-2007.

19.8.31.3105 PROCEDURE FOR
CIVIL PENALTY ASSESSMENT:

A. Within 15 days of serv-
ice of a notice or order, the person to whom
it was issued may submit written informa-
tion about the violation to the director and
to the inspector who issued the notice of
violation or cessation order. The director or
his authorized representative shall consider
any information so submitted in determin-
ing the facts surrounding the violation and
the amount of the penalty.

B. The director shall serve
a copy of the proposed assessment and of
the worksheet showing the computation of
the proposed assessment on the person to
whom the notice or order was issued, by
certified mail, within 30 days of the
issuance of the notice or order. If the mail
is tendered at the address of that person set
forth in the sign required under Subsection
C 0f 19.8.20.2000 NMAC or at any address
at which that person is in fact located, and
he refuses to accept delivery of or to collect
such mail, the requirements of this [pare-
eraph] subsection shall be deemed to have
been complied with upon such tender.
Failure by the director to serve any pro-
posed assessment within 30 days shall not
be grounds for dismissal of all or part of
such assessment unless the person against
whom the proposed penalty has been
assessed:

(1) proves actual prejudice as a
result of the delay; and

(2) makes a timely objection to

the delay; an objection shall be timely only
if made in the normal course of administra-
tive and judicial review.

C. Unless a conference has
been requested, the director or his represen-
tative shall review and reassess any penalty
if necessary to consider facts which were
not reasonably available on the date of
issuance of the proposed assessment
because of the length of the abatement peri-
od. The director shall serve a copy of any
such reassessment and of the worksheet
showing the computation of the reassess-
ment in the manner provided in Subsection
B of 19.8.31.3105 NMAC within 30 days
after the date the violation is abated.

D. Consolidation of hear-
ings. If the director proposes an assessment
or reassessment prior to the running of the
time for requesting an informal hearing pur-
suant to 19.8.30.3004 NMAC, any confer-
ence requested pursuant to 19.8.31.3106
NMAC may be consolidated with such
informal hearing procedure upon a determi-
nation by the director that consolidation is
appropriate.

[11-29-97; 19.8.31.3105 NMAC - Rn, 19
NMAC 8.2.31.3105, 9-29-2000; A, 12-31-
2007]

19.8.31.3106 PROCEDURE FOR
ASSESSMENT CONFERENCE:
A. The director shall

arrange for a conference to review the pro-
posed assessment or reassessment, upon
written request of the person to whom the
notice or order was issued, if the request is
received within 15 days from the date of the
proposed assessment or reassessment is
served.

B. Conference format and

timing.

(1) The director shall assign a
conference officer to hold the assessment
conference who shall not be the inspector
signing the notice or order. The conference
shall be informal in nature and not be gov-
erned by the rules for adjudicatory hearings
found in 19.8.12 NMAC. The assessment
conference shall be held within 60 days
from the date of issuance of the proposed
assessment or the end of the abatement peri-
od, whichever is later. A failure by the
director to hold such conference within 60
days shall not be grounds for dismissal of
all or part of an assessment unless the per-
son against whom the proposed penalty has
been assessed proves actual prejudice as a
result of the delay.

(2) The director shall post notice
of the time and place of the conference at
his office at least five (5) days before the
conference. Any person shall have a right to
attend and participate in the conference.

(3) The conference officer shall
consider all relevant information in the vio-
lation. Within 30 days after the conference

is held, the conference officer shall either:

(a) settle the issues, in which case
a settlement agreement shall be prepared by
the conference officer and signed by the
director and by the person assessed; or

(b) affirm, raise, lower or vacate
the penalty.

(4) An increase or reduction of a
proposed civil penalty assessment of more
than 25 percent and more than $500 shall
not be final and binding until approved by
the director.

C. The conference officer
shall promptly serve the person assessed
with a notice of his action in the manner
provided in Subsection B of 19.8.31.3105
NMAC and shall include a worksheet if the
penalty has been raised or lowered. The
reasons for the conference officer’s action
shall be fully documented in the file.

D. Settlement agreements.

(1) If a settlement agreement is
entered into, the person assessed will be
deemed to have waived all rights to further
review of the violation or penalty in ques-
tion, except as otherwise expressly provided
for in the settlement agreement. The settle-
ment agreement shall contain a clause to
this effect.

(2) If full payment of the amount
specified in the settlement agreement is not
received by the director within 30 days after
the date of signing, the director shall order
the civil penalty fixed at an amount deter-
mined to be appropriate, in light of the cri-
teria set forth in 19.8.31.3101 NMAC and
relevant information received at any assess-
ment conference.

E. The conference officer
may terminate the conference when he
determines that the issues cannot be
resolved or that the person assessed is not
diligently working toward resolution of the
issues.

F. The conference officer
may, if persuaded by the information pre-
sented, modify or vacate a notice of viola-
tion, with the approval of the director.

G At formal review pro-
ceedings under 69-25A-29 NMSA 1978 of
the act no evidence as to statements made or
evidence produced by one party at a confer-
ence shall be introduced as evidence by
another party or to impeach a witness.
[11-29-97; 19.8.31.3106 NMAC - Rn, 19
NMAC 8.2.31.3106, 9-29-2000; A, 12-31-
2007]

19.8.31.3108 FINAL ASSESS-
MENT AND PAYMENT OF PENALTY:
A. If the person to whom a

notice of violation or cessation order is
issued fails to request a hearing as provided
in 19.8.31.3107 NMAC, the proposed
assessment shall become a final order of the
director and the penalty assessed shall
become due and payable upon expiration of
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the time allowed to request a hearing.

B. If any party requests
judicial review of a final order of the direc-
tor, the proposed penalty shall continue to
be held in escrow until completion of the
review. Otherwise, subject to Subsection C
of 19.8.31.3108 NMAC, the escrowed
funds shall be released to the director in
payment of the penalty, and the escrow shall
end.

C. If the final decision in
the administrative and judicial review
results in an order reducing or eliminating
the proposed penalty assessed, the director
shall within 30 days of receipt of the order
refund to the person assessed all or part of
the escrowed amount, with interest from the
date of payment into escrow to the date of
the refund at the rate of 6 percent or at the
rate established by the U.S. department of
treasury pursuant to Section 6621(b) of the
internal revenue code, whichever is greater.

D. If the review results in
an order increasing the penalty, the person
to whom the notice or order was issued shall
pay the difference to the director within 15
days after the order is mailed to such per-
son.

[11-29-97; 19.8.31.3108 NMAC - Rn, 19
NMAC 8.2.31.3108, 9-29-2000; A, 12-31-
2007]

19.8.31.3110 AMOUNT OF INDI-
VIDUAL CIVIL PENALTY:
A. In determining the

amount of an individual civil penalty
assessed under 19.8.31.3109 NMAC, the
director shall consider the criteria specified
in Section 69-25A-22 [ef-this—aet] NMSA
1978, including:

(1) the individual’s history of
authorizing, ordering or carrying out previ-
ous violations, failures or refusals at the
particular surface coal mining operations;

(2) the seriousness of the viola-
tion, failure or refusal (as indicated by the
extent the environment and any hazard to
the health or safety of the public; and

(3) the demonstrated good faith of
the individual charged in attempting to
achieve rapid compliance after notice of the
violation, failure or refusal.

B. The penalty shall not
exceed $5,000 for each violation. Each day
of a continuing violation may be deemed a
separate violation and the director may

assess a separate individual civil penalty for
each day the violation, failure or refusal
continues, from the date of service of the
underlying notice of violation, cessation
order or other order incorporated in a final
decision issued by the director [erthe-eenr
sissienr| until abatement or compliance is
achieved.

[11-29-97; 19.8.31.3110 NMAC - Rn, 19
NMAC 8.2.31.3110, 9-29-2000; A, 12-31-
2007]

NEW MEXICO COAL
SURFACE MINING
COMMISSION

This is an amendment of 19.8.34 NMAC,
Sections 3400, 3401, 3402, 3403, 3404,
3405, 3406, 3407, 3408 and 3409, effective
12-31-2007.

19.8.34.3400 SCOPE: [82-B)] This
part implements the exemption contained in
Paragraph (1) of Subsection P of Section
69-25A-3 NMSA 1978 concerning the
extraction of coal incidental to the extrac-
tion of other minerals where coal does not
exceed 16 2/3 percent of the total tonnage of
coal and other minerals removed for pur-
poses of commercial use or sale.

[11-29-97; 19.8.34.3400 NMAC - Rn, 19
NMAC 8.2.34.3400, 9-29-2000; A, 12-31-
2007]

19.8.34.3401 DEFINITION:
[02-5)] As used in this part, the following
terms have the meaning specified, except
where otherwise indicated:

A. Cumulative measure-
ment period means the period of time over
which both cumulative production and
cumulative revenue are measured.

(1) For purposes of determining
the beginning of the cumulative measure-
ment period, subject to approval by the
director, the operator must select and con-
sistently use one of the following:

(a) for mining areas where coal or
other minerals were extracted prior to
August 3, 1977, the date extraction of coal
or other minerals commenced at that mining
area or August 3, 1977, or

(b) for mining areas where
extraction of coal or other minerals com-
menced on or after August 3, 1977, the date
extraction of coal or other minerals com-
menced at that mining area, whichever is
earlier.

(2) For annual reporting purposes
pursuant to 19.8.34.3409 NMAC, the end of
the period for which cumulative production
and revenue is calculated is either:

(a) for mining areas where coal or
other minerals were extracted prior to
October 1, 1995, and every October 1 there-

after; or

(b) for mining areas where
extraction of coal or other minerals com-
menced on or after October 1, 1995, the last
day of the calendar quarter during which
coal extraction commenced, and each
anniversary of that day thereafter.

B. Cumulative production
means the total tonnage of coal or other
minerals extracted from a mining area dur-
ing the cumulative measurement period.
The inclusion of stockpiled coal and other
mineral tonnages in this total is governed by
19.8.34.3407 NMAC.

C. Cumulative  revenue
means the total revenue derived from the
sale of coal or other minerals and the fair
market value of coal or other minerals trans-
ferred or used, but not sold, during the
cumulative measurement period.

D. Mining area means an
individual excavation site or pit from which
coal, other minerals and overburden are
removed.

E. Other minerals means
any commercially valuable substance
mined for its mineral value, excluding coal,
topsoil, waste and fill material.

[11-29-97; 19.8.34.3401 NMAC - Rn, 19
NMAC 8.2.34.3401, 9-29-2000; A, 12-31-
2007]

19.8.34.3402 APPLICATION
REQUIREMENTS AND PROCE-
DURES: [(02-48)]

A. New operations.
(1) Any person who plans to com-

mence or continue coal extraction after
October 1, 1995, in reliance on the inciden-
tal mining exemption shall file a complete
application for exemption with the director
for each mining area.

(2) No person may commence
coal extraction based upon the exemption
until the director approves such application,
except as provided in Paragraph (3) of
Subsection E of 19.8.34.3402 NMAC.

B. Existing  operations.
Any person who has commenced coal
extraction at a mining area in reliance upon
the incidental mining exemption prior to
October 1, 1995, may continue mining
operations for 60 days after October 1,
1995. Coal extraction may not continue
after such 60 day period unless that person
files an administratively complete applica-
tion or exemption with the director. If an
administratively complete application is
filed within 60 days the person may contin-
ue extracting coal in reliance on the exemp-
tion beyond the 60-day period until the
director makes an administrative decision
on such application.

C. Additional information.
The director shall notify the applicant if the
application for exemption is incomplete and
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may at any time require submittal of addi-
tional information.

D. Public comment period.
Following publication of the newspaper
notice required by Subsection I of
19.8.34.3403 NMAC, the director shall pro-
vide a period of no less than 30 days during
which time any person having an interest
which is or may be adversely affected by a
decision on the application may submit
written comments or objections.

E. Exemption determina-
tion.

(1) No later than 90 days after fil-
ing of an administratively complete applica-
tion, the director shall make a written deter-
mination whether, and under what condi-
tions, the persons claiming the exemption
are exempt under this part, and shall notify
the applicant and persons submitting com-
ments on the application of the determina-
tion and the basis for the determination.

(2) The determination of exemp-
tion shall be based upon information con-
tained in the application and any other
information available to the director at that
time.

(3) If the director fails to provide
an applicant with the determination as spec-
ified in Paragraph (1) of Subsection E of
19.8.34.3402 NMAC, an applicant who has
not begun may commence coal extraction
pending a determination on the application
unless the director issues an interim finding,
together with reasons therefore, that the
applicant may not begin coal extraction.

F. Administrative review.

(1) Any adversely affected person
may request administrative review of a
determination under Subsection E of
19.8.34.3402 NMAC within 30 days of the
notification of such determination in accor-
dance with procedures established under
19.8.12.1201 NMAC.

(2) A petition for administrative
review filed under 19.8.12.1201 NMAC
shall not suspend the effect of a determina-
tion under Subsection E of 19.8.34.3402
NMAC.

[11-29-97; 19.8.34.3402 NMAC - Rn, 19
NMAC 8.2.34.3402, 9-29-2000; A, 12-31-
2007]

19.8.34.3403 CONTENTS OF
APPLICATIONS FOR EXEMPTION:
[82-42)] An application for exemption
shall include at a minimum:

A. the name and address of
the applicant;

B. a list of the minerals
sought to be extracted;

C. estimates of annual pro-

duction of coal and the other minerals with-
in each mining area over the anticipated life
of the mining operation;

D. estimated annual rev-
enues to be derived from bona fide sales of

coal and other minerals to be extracted
within the mining area;

E. where coal or the other
minerals are to be used rather than sold,
estimated annual fair market values at the
time of projected use of the coal and other
minerals to be extracted from the mining
area;

F. the basis for all annual
production, revenue, and fair market value
estimates;

G a description, including
county, township if any, and boundaries of
the land, of sufficient certainty that the min-
ing areas may be located and distinguished
from other mining areas;

H. an estimate to the near-
est acre of the number of acres that will
compose the mining area over the anticipat-
ed life of the mining operation;

L evidence of publication
in a newspaper of general circulation in the
county of the mining area, of a public notice
that an application for exemption has been
filed with the director (the public notice
must identify the persons claiming the
exemption and must contain a description of
the proposed operation and its locality that
is sufficient for interested persons to identi-
fy the operation);

J. representative  strati-
graphic cross-section(s) based on test bor-
ings or other information identifying and
showing the relative position, approximate
thickness and density of the coal and each
other mineral to be extracted for commer-
cial use or sale and the relative position and
thickness of any material, not classified as
other minerals, that will also be extracted
during the conduct of mining activities;

K. a map of appropriate
scale which clearly identifies the mining
area;

L. a general description of
mining and mineral processing activities for
the mining area;

M. a summary of sales
commitments and agreements for future
delivery, if any, which the applicant has
received for other minerals to be extracted
from the mining area, or a description of
potential markets for such minerals;

N. if the other minerals are
to be commercially used by the applicant, a
description specifying the use;

0. for operations having
extracted coal or other minerals prior to fil-
ing an application for exemption, in addi-
tion to the information required above, the
following information must also be submit-
ted:

(1) any relevant documents the
operator has received from the director doc-
umenting its exemption from the require-
ments of 69-25A-1 through 35 NMSA
1978;

(2) the cumulative production of

the coal and other minerals from the mining
area; and

(3) estimated tonnages of stock-
piled coal and other minerals; and

P. any other information
pertinent to the qualification of the opera-
tion as exempt.
[11-29-97; 19.8.34.3403 NMAC - Rn, 19
NMAC 8.2.34.3403, 9-29-2000; A, 12-31-
2007]

19.8.34.3404 PUBLIC AVAIL-
ABILITY OF INFORMATION:
[F82-13)]

A. Except as provided in

Subsection B of 19.8.34.3404 NMAC, all
information submitted to the director under
this part shall be made immediately avail-
able for public inspection and copying at the
local offices of the director until at least
three years after expiration of the period
during which the subject mining area is
active.

B. The director may keep
information submitted under this part confi-
dential if the person submitting it requests
in writing, at the time of submission, that it
be kept confidential and the information
concerns trade secrets or is privileged com-
mercial or financial information of the per-
sons intending to conduct operations under
this part.

C. Information requested
to be held as confidential under Subsection
B 0f 19.8.34.3404 NMAC shall not be made
publicly available until after notice and
opportunity to be heard is afforded persons
both seeking and opposing disclosure of the
information.

[11-29-97; 19.8.34.3404 NMAC - Rn, 19
NMAC 8.2.34.3404, 9-29-2000; A, 12-31-
2007]

19.8.34.3405 REQUIREMENTS
FOR EXEMPTIONS: [F8244)]
A. Activities are exempt

from the requirements of 69-25A-1 through
35 NMSA 1978 if all of the following are
satisfied:

(1) the cumulative production of
coal extracted from the mining area deter-
mined annually as described in this subsec-
tion does not exceed 16 2/3 percent of the
total cumulative production of coal and
other minerals removed during such period
for purposes of bona fide sale or reasonable
commercial use;

(2) coal is produced from a geo-
logical stratum lying above or immediately
below the deepest stratum from which other
minerals are extracted for the purposes of
bona fide sale or reasonable commercial
use;

(3) the cumulative revenue
derived from the coal extracted from the
mining area determined annually shall not
exceed 50 percent of the total cumulative
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revenue derived from the coal and other
minerals removed for purposes of bona fide
sale or reasonable commercial use; if the
coal extracted or the minerals removed are
used by the operator or transferred to a
related entity for use instead of being sold in
a bona fide sale, then the fair market value
of the coal or other minerals shall be calcu-
lated at the time of use or transfer and shall
be considered rather than revenue.

B. Persons seeking or that
have obtained an exemption from the
requirements of the act shall comply with
the following:

(1) each other mineral upon
which an exemption under this part is based
must be a commercially valuable mineral
for which a market exists or which is mined
in bona fide anticipation that a market will
exist for the mineral in the reasonably fore-
seeable future, not to exceed twelve months
from the end of the current period for which
cumulative production is calculated; a
legally binding agreement for the future sale
of other minerals is sufficient to demon-
strate the above standard;

(2) if either coal or other minerals
are transferred or sold by the operator to a
related entity for its use or sale, the transac-
tion must be made for legitimate business
purposes.

[11-29-97; 19.8.34.3405 NMAC - Rn, 19
NMAC 8.2.34.3405, 9-29-2000; A, 12-31-
2007]

19.8.34.3406 CONDITIONS OF
EXEMPTIONS AND RIGHT OF
INSPECTION AND ENTRY: [(F02-15)]
A person conducting activities covered by
this part shall:

A. maintain, on-site or at
other locations available to the authorized
representative of the director and the secre-
tary of the interior, information necessary to
verify the exemption including, but not lim-
ited to, commercial use and sales informa-
tion, extraction tonnages, and a copy of the
exemption application and exemption
approved by the director;

B. notify the director upon
the completion of the mining operation or
permanent cessation of all coal extraction
activities; and

C. conduct operations in
accordance with the approved application or
when authorized to extract coal under
Subsection B of 19.8.34.3402 NMAC or
Paragraph (3) of Subsection E of
19.8.34.3402 NMAC prior to submittal or
approval of an exemption application, in
accordance with the standards of this part.

D. Authorized representa-
tives of the director and the secretary of the
interior shall have the right to conduct
inspections of operations claiming exemp-
tion under this part.

E. Each authorized repre-
sentative of the director and the secretary of
the interior conducting an inspection under
this part:

(1) shall have a right of entry to,
upon, and through any mining and reclama-
tion operations without advance notice or a
search warrant, upon presentation of appro-
priate credentials;

(2) may, at reasonable times and
without delay, have access to and copy any
records relevant to the exemption; and

(3) shall have a right to gather
physical and photographic evidence to doc-
ument conditions, practices or violations at
a site.

F. No search warrant shall
be required with respect to any activity
under Subsections D and E of 19.8.34.3406
NMAC, except that a search warrant may
be required for entry into a building.
[11-29-97; 19.8.34.3406 NMAC - Rn, 19
NMAC 8.2.34.3406, 9-29-2000; A, 12-31-
2007]

19.8.34.3407 STOCKPILING OF
MINERALS: [(702-46)]
A. Coal. Coal extracted

and stockpiled may be excluded from the
calculation of cumulative production until
the time of its sale, transfer to a related enti-
ty or use:

(1) up to an amount equaling a
12-month supply of the coal required for
future sale, transfer or use as calculated
based upon the average annual sales, trans-
fer and use from the mining area over the
two preceding years; or

(2) for a mining area where coal
has been extracted for a period of less than
two years, up to an amount that would rep-
resent a 12-month supply of the coal
required for future sales, transfer or use as
calculated based on the average amount of
coal sold, transferred or used each month.

B. Other minerals.

(1) The director shall disallow all
or part of an operator’s tonnages of stock-
piled other minerals for purposes of meeting
the requirements of this part if the operator
fails to maintain adequate and verifiable
records of the mining area of origin, the dis-
position of stockpiles or if the disposition of
the stockpiles indicates the lack of commer-
cial use or market for the minerals.

(2) The director may only allow
an operator to utilize tonnages of stockpiled
other minerals for purposes of meeting the
requirements of this part if:

(a) the stockpiling is necessary to
meet market conditions or is consistent with
generally accepted industry practices; and

(b) except as provided in
Paragraph (3) of Subsection B of
19.8.34.3407 NMAC, the stockpiled other
minerals do not exceed a 12-month supply

of the mineral required for future sales as
approved by the director on the basis of the
exemption application.

(3) The director may allow an
operator to utilize tonnages of stockpiled
other minerals beyond the 12-month limit
established in Paragraph (2) of Subsection
B of 19.8.34.3407 NMAC if the operator
can demonstrate to the director’s satisfac-
tion that the additional tonnage is required
to meet future business obligations of the
operator, such as may be demonstrated by a
legally binding agreement for future deliv-
ery of the minerals.

(4) The director may periodically
revise the other mineral stockpile tonnage
limits in accordance with the criteria estab-
lished by Paragraphs (2) and (3) of
Subsection B of 19.8.34.3407 NMAC based
on additional information available to the
director.

[11-29-97; 19.8.34.3407 NMAC - Rn, 19
NMAC 8.2.34.3407, 9-29-2000; A, 12-31-
2007]

19.8.34.3408 REVOCATION AND
ENFORCEMENT: [G8247)]
A. Responsibility of the

director. The director shall conduct an annu-
al compliance review of the mining area uti-
lizing the annual report submitted pursuant
to 19.8.34.3409 NMAC, an on-site inspec-
tion and any other information available to
the director.

B. If the director has rea-
son(s) to believe that a specific mining area
was not exempt under the provisions of this
part at the end of the previous reporting
period, is not exempt, or will be unable to
satisfy the exemption criteria at the end of
the current reporting period, the director
shall notify the operator that the exemption
may be revoked and the reason(s) therefor.
The exemption will be revoked unless the
operator demonstrates to the director within
30 days that the mining area in question
should continue to be exempt.

C. Director’s finding and
administrative review.

(1) If the director finds that an
operator has not demonstrated that activities
conducted in the mining area qualify for the
exemption, the director shall revoke the
exemption and immediately notify the oper-
ator and intervenors. If a decision is made
not to revoke an exemption, the director
shall immediately notify the operator and
intervenors.

(2) Any adversely affected person
may request administrative review of a
decision whether to revoke an exemption
within 30 days of the notification of such
decision in accordance with procedures
established under 19.8.12.1201 NMAC.

(3) A petition for administrative
review filed under 19.8.12.1201 NMAC
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shall not suspend the effect of a decision
whether to revoke an exemption.

D. Direct enforcement.

(1) An operator mining in accor-
dance with the terms of an approved exemp-
tion shall not be cited for violations of these
regulations which occurred prior to the rev-
ocation of the exemption.

(2) An operator who does not con-
duct activities in accordance with the terms
of an approved exemption and knows or
should know such activities are not in
accordance with the approved exemption
shall be subject to direct enforcement action
for violations of these regulations which
occur during the period of such activities.

(3) Upon revocation of an exemp-
tion or denial of an exemption application
an operator shall stop conducting surface
coal mining operations until a permit is
obtained and shall comply with the recla-
mation standards of these regulations with
regard to conditions, areas and activities
existing at the time of revocation or denial.
[11-29-97; 19.8.34.3408 NMAC - Rn, 19
NMAC 8.2.34.3408, 9-29-2000; A, 12-31-
2007]

19.8.34.3409 REPORTING
REQUIREMENTS: [F9248)]
A. Annual report.

(1) Following approval by the
director of an exemption for a mining area,
the person receiving the exemption shall,
for each mining area, file a written report
annually with the director containing the
information specified in Subsection B of
19.8.34.3409 NMAC.

(2) The report shall be filed no
later than 30 days after the end of the 12-
month period as determined in accordance
with the definition of “cumulative measure-
ment period” in 19.8.34.3401 NMAC [ef
this-part].

(3) The information in the report
shall cover:

(a) annual production of coal and
other minerals and annual revenue derived
from coal and other minerals during the pre-
ceding 12-month period; and

(b) the cumulative production of
coal and other minerals and the cumulative
revenue derived from coal and other miner-
als.

B. For each period and
mining area covered by the report, the
report shall specify:

(1) the number of tons of extract-
ed coal sold in bona fide sales and total rev-
enue derived from such sales;

(2) the number of tons of coal
extracted and used or transferred by the
operator or related entity and the estimated
total fair market value of such coal;

(3) the number of tons of coal
stockpiled;

(4) the number of tons of other

commercially valuable minerals extracted
and sold in bona fide sales and total revenue
derived from such sales;

(5) the number of tons of other
commercially valuable minerals extracted
and used or transferred by the operator or
related entity and the estimated total fair
market value of such minerals; and

(6) the number of tons of other
commercially valuable minerals removed
and stockpiled by the operator.

[11-29-97; 19.8.34.3409 NMAC - Rn, 19
NMAC 8.2.34.3409, 9-29-2000; A, 12-31-
2007]

NEW MEXICO COAL
SURFACE MINING
COMMISSION

This is an amendment of 19.8.35 NMAC,
Sections 12 and 14, effective 12-31-2007.

19.8.35.12 HOW A DECISION
ON A VER REQUEST WILL BE
MADE:

A. The director must

review the materials submitted under
19.8.35.8 NMAC, comments received
under 19.8.35.11 NMAC, and any other rel-
evant, reasonably available information to
determine whether the record is sufficiently
complete and adequate to support a decision
on the merits of the request. If not, the
director must notify the requester in writing,
explaining the inadequacy of the record and
requesting submittal, within a specified rea-
sonable time, of any additional information
that the director deems necessary to remedy
the inadequacy.

B. Once the record is com-
plete and adequate, the director must deter-
mine whether the requester has demonstrat-
ed valid existing rights. The decision docu-
ment must explain how the requester has
satisfied or has not satisfied all applicable
elements of the definition of valid existing
rights in 19.8.35.7 NMAC. It must contain
findings of fact and conclusions, and it must
specify the reasons for the conclusions.

C. Impact of property
rights disagreements. This [paresraph] sub-
section applies only when a request relies
upon one or more of the standards in
Paragraph (2) of Subsection A of 19.8.35.7
NMAC, or Paragraphs (1) and (2) of
Subsection D of 19.8.35.7 NMAC.

(1) The director must issue a
determination that the requester has not
demonstrated valid existing rights if the
requester’s property rights claims are the
subject of pending litigation in a court or
administrative body with jurisdiction over
the property rights in question. The director
will make this determination without preju-
dice, meaning that the requester may resub-
mit the request once the property rights dis-

pute is finally adjudicated. This paragraph
applies only to situations in which legal
action has been initiated as of the closing
date of the comment period under
Subsection A of 19.8.35.11 NMAC or
Subsection B of 19.8.35.11 NMAC.

(2) If the record indicates dis-
agreement as to the accuracy of the
requester’s property rights claims, but this
disagreement is not the subject of pending
litigation in a court or administrative agency
of competent jurisdiction, the agency must
evaluate the merits of the information in the
record and determine whether the requester
has demonstrated that the requisite property
rights exist under Paragraph (1) of
Subsection A of 19.8.35.7 NMAC, or
Paragraphs (1) or (2) of Subsection D of
19.8.35.7 NMAC of the definition of valid
existing rights as appropriate. The director
must then proceed with the decision process
under 19.8.35.12 NMAC.

D. The director must issue
a determination that the requester has not
demonstrated valid existing rights if the
requester does not submit information that
the director requests under Subsection B of
19.8.35.10 NMAC or Subsection A of
19.8.35.12 NMAC within the time specified
or as subsequently extended. The director
will make this determination without preju-
dice, meaning that the requester may file a
revised request at any time.

E. After making a deter-
mination, the director must:

(1) provide a copy of the determi-
nation, together with an explanation of
appeal rights and procedures, to the
requester, to the owner or owners of the
land to which the determination applies, to
the owner of the feature causing the land to
come under the protection of 19.8.2.201
NMAC, and, when applicable, to the direc-
tor with primary jurisdiction over the fea-
ture with respect to the values that caused
the land to come under the protection of
19.8.2.201 NMAC.

(2) The director will publish a
notice of the determination in a newspaper
of general circulation in the county in which
the land is located. OSM will publish the
determination, together with an explanation
of appeal rights and procedures, in the fed-
eral register if the determination includes
federal lands within an area listed in
19.8.2.201 NMAC.

[19.8.35.12 NMAC - N, 1-15-2002; A, 12-
31-2007]

19.8.35.14 AVAILABILITY OF
RECORDS FOR VER REQUESTS AND
DETERMINATIONS: The director must
make a copy of the VER request available
to the public under [+9-81-14+06-B]
Subsection E of 19.8.11.1100 NMAC. In
addition, the director must make records
associated with the VER request, and any
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the public in accordance with the require-
ments and procedures of New Mexico
Inspection of Public Records Act NMSA
1978 14-2 et seq.

[19.8.35.14 NMAC - N, 1-15-2002; A, 12-
31-2007]

NEW MEXICO
DEPARTMENT OF

CULTURAL AFFAIRS
HISTORIC PRESERVATION DIVISION

Repealer:

The Department of Cultural Affairs,
Historic Preservation Division, repeals its
rule entitled Certified Local Government
Program, 4 NMAC 10.10 (filed 11/03/1997)
and replaces it with the new rule 4.10.10
NMAC, Certified Local Government
Program, eftective 1/1/08.

NEW MEXICO
DEPARTMENT OF

CULTURAL AFFAIRS
HISTORIC PRESERVATION DIVISION

TITLE 4 CULTURAL
RESOURCES

CHAPTER 10 CULTURAL PROP-
ERTIES AND HISTORIC PRESERVA-
TION

PART 10 CERTIFIED LOCAL
GOVERNMENT PROGRAM

4.10.10.1 ISSUING AGENCY:

Department of Cultural Affairs, State
Historic Preservation Division.

[4.10.10.1 NMAC - Rp, 4 NMAC 10.10.1,
1/1/08]

4.10.10.2 SCOPE: Applies to
the historic preservation division, the cul-
tural properties review committee, the
United States secretary of the interior and
local governments such as a city, county,
village, town, municipality or any political
subdivision of the state.

[4.10.10.2 NMAC - Rp, 4 NMAC 10.10.2,
1/1/08]

4.10.10.3 STATUTORY
AUTHORITY: This regulation is created
pursuant to the Cultural Properties Act,
Section 18-6-8 NMSA 1978, which author-
izes the state historic preservation officer to
administer the Cultural Properties Act,
including to serve as the administrative
head of all the Cultural Properties Act’s
functions assigned to the historic preserva-
tion division by law and to coordinate all
duties performed by and cooperate with
entities, public or private, involved with

470a(b)-(d), the state historic preservation
officer is the designated state official who
shall be responsible for the administration
of the state historic preservation program
which includes providing a mechanism for
the certification by the state historic preser-
vation officer of local governments to carry
out the purposes of the National Historic
Preservation Act.

[4.10.10.3 NMAC - Rp, 4 NMAC 10.10.3,
1/1/08]

4.10.10.4
Permanent
[4.10.10.4 NMAC - Rp, 4 NMAC 10.10.4,
1/1/08]

DURATION:

4.10.10.5 EFFECTIVE DATE:
January 1, 2008, unless a later date is cited
at the end of a section.

[4.10.10.5 NMAC - Rp, 4 NMAC 10.10.5,
1/1/08]

4.10.10.6 OBJECTIVE: Since
its initial enactment in 1966 and through
several amendments, the National Historic
Preservation Act has provided the statutory
framework for the national historic preser-
vation partnership. Federal, state, tribal and
local governments have well-defined and
significant roles in the identification, evalu-
ation, designation and protection of historic
and prehistoric properties. The certified
local government program is the primary
way through which qualified and interested
local governments participate in the nation-
al historic preservation partnership. The
objective of this rule is to establish the
requirements and procedures for the certi-
fied local government program and to
describe how the program works in New
Mexico.

[4.10.10.6 NMAC - Rp, 4 NMAC 10.10.6,
1/1/08]
4.10.10.7 DEFINITIONS:

A. “Certified local gov-
ernment” or “CLG” means a local gov-
ernment whose local historic preservation
program has been certified pursuant to the
National Historic Preservation Act , 16
U.S.C. 470a(c).

B. “Cultural properties
review committee” or “CPRC” means the
committee appointed by the governor of the
state as provided for in Section 18-6-4
NMSA 1978.

C. “Cultural property”
means a structure, place, site or object hav-
ing historic, archaeological, scientific,
architectural or other cultural significance
as defined in Section 18-6-3 NMSA 1978
and includes “historic property” or “proper-
ties” as defined in the National Historic

division” or “HPD” means the division
within the department of cultural affairs cre-
ated pursuant to Section 18-6-8 of the
Cultural Properties Act and Section 9-4A-4
of the Cultural Affairs Department Act.

E. “Historic preservation
grants manual” or “grants manual”
means the secretary of interior standards for
national park service historic preservation
fund grants, June 2007 release, which
includes standards for grants issued to certi-
fied local governments.

F. “Historic preservation
review commission” or “commission”
means a board, council, commission, com-
mittee or other similar collegial body estab-
lished through state or local legislation and
selected by the chief elected local official,
pursuant to the National Historic
Preservation Act, 16 U.S.C. 470a(c)(1)(B)
and 16 U.S.C. 470w(13).

G “Historic property”
means any prehistoric or historic district,
site, building, structure or object included in
or eligible for inclusion in the national reg-
ister, including artifacts, records and materi-
al remains related to such a property as
defined in the National Historic
Preservation Act at 16 U.S.C. 470w(5).

H. “Local government”
means a city, county, village, town, munici-
pality or any political subdivision of the
state.

L. “National  Historic
Preservation Act” means the act codified
at 16 U.S.C. 470 et seq.

J. “National register”
means the national register of historic
places established by the National Historic
Preservation Act, 16 U.S.C. 470a(a).

K. “Preservation” or
“historic preservation” means identifica-
tion, evaluation, recordation, documenta-
tion, curation, acquisition, protection, man-
agement, rehabilitation, restoration, stabi-
lization, maintenance, research, interpreta-
tion, conservation, and education and train-
ing regarding cultural properties as defined
in the National Historic Preservation Act at
16 U.S.C. 470w(5).

L. “Registered cultural
property” means a cultural property that
has been placed on the New Mexico regis-
ter of cultural properties as defined in
Section 18-6-3 NMSA 1978.

M. “Secretary” means the
United States secretary of the interior.
N. “State historic preser-

vation officer” or “SHPO” means the
director of the historic preservation division
of the department of cultural affairs, as pro-
vided for in Section 18-6-8 NMSA 1978.
[4.10.10.7 NMAC - Rp, 4 NMAC 10.10.7,
1/1/08]
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4.10.10.8 DESCRIPTION AND
STATEMENT OF PURPOSE: Pursuant
to 36 CFR 61, the certified local govern-
ment program is designed to promote the
identification, evaluation, nomination and
protection of cultural properties by estab-
lishing a partnership between the local gov-
ernment and the HPD which seeks to
encourage and expand local involvement in
preservation issues. Such partnerships will
help to assure that:

A. historic  preservation
issues are understood and addressed at the
local level and are integrated into the local
planning and decision-making process at
the earliest possible opportunity;

B. local interests and con-
cerns are integrated into the historic preser-
vation process of the HPD,;

C. information concerning
local historic preservation issues is provid-
ed to the HPD and to the public;

D. local historic district
and landmark legislation and historic
preservation review commissions are estab-
lished in local governments where they do
not yet exist and are updated, if necessary,
where they already exist;

E. existing archaeological
records and historic cultural properties
inventory information maintained by the
HPD is made available to the local commu-
nity to use in identifying and defining com-
munity and neighborhood development and
historic district areas; and

F. by participating in the
preservation of cultural properties within
their communities, CLGs:

(1) assume a leadership role in the
preservation of the community’s prehistoric
and historic resources;

(2) have a formal role in the
national register nomination review
process;

(3) participate in the establish-
ment of regional and state historic preserva-
tion objectives;

(4) are eligible to apply for sub-
grants from a designated certified local gov-
ernment fund established annually by the
HPD whenever such funds are available;
and

(5) receive technical and advisory
services from the HPD.

[4.10.10.8 NMAC - Rp, 4 NMAC 10.10.8,
1/1/08]
4.10.10.9 ELIGIBILITY:

A. Any general purpose
political subdivision of the state such as a
city, village, county or town which meets
the criteria set forth in this rule is eligible to
apply for certification.

B. The National Historic
Preservation Act and the historic preserva-
tion fund grants manual contain five broad
standards which must be met by a local gov-

ernment seeking certification. The local
government must:

(1) enforce appropriate state or
local legislation for the designation and pro-
tection of historic properties;

(2) establish an adequate and
qualified historic preservation review com-
mission by state or local legislation;

(3) maintain a system for the sur-
vey and inventory of historic properties;

(4) provide for adequate public
participation in the local historic preserva-
tion program including the process of rec-
ommending properties to the national regis-
ter; and

(5) satisfactorily perform the
responsibilities delegated to it under the act.

C. Each state is required to
see that CLGs satisfy these minimum
requirements and may specify additional
requirements. The minimum requirements
for certification of local governments in
New Mexico are further defined below.
[4.10.10.9 NMAC - Rp, 4 NMAC 10.10.9,
1/1/08]

4.10.10.10 MINIMUM
REQUIREMENTS FOR LOCAL LEG-
ISLATION: Each CLG shall enact a local
preservation ordinance which shall contain,
at a minimum, the following provisions for
the designation and protection of cultural
properties by CLGs in New Mexico:

A. an authorizing state-
ment citing Sections 3-22-1 through 3-22-5
NMSA 1978 of the Historic District and
Landmark Act;

B. statement of purpose;
C. definitions;
D. membership and duties

of a historic preservation review commis-
sion;

E. designation and protec-
tion procedures for local landmarks and dis-
tricts pursuant to Section 3-22-3 NMSA
1978 and the National Historic Preservation
Act;

F. criteria for designation
of local landmarks and districts pursuant to
Section 3-22-3 NMSA 1978 and the
National Historic Preservation Act;

G provisions for holding a
public hearing on proposed designations of
local landmarks and districts and adequate
public notification of such hearing;

H. mandatory review of
alterations, demolitions or new construction
to listed landmarks and cultural properties
within listed historic districts;

L specific guidelines to
be used by the historic preservation review
commission including as appropriate the
secretary’s standards for rehabilitation in 36
CFR 67and the secretary’s standards and
guidelines for archaeology and historic
preservation, available on the the national
park service website at

http://www.nps.gov/history/local-
law/arch_stnds_0.htm;

J. specific timeframes for
reviews and for consideration of alterna-
tives;

K. penalties for noncom-
pliance; and
L. criteria  to enforce

appropriate state or local legislation related
to the preservation of cultural properties of
historic and prehistoric significance.
[4.10.10.10 NMAC - Rp, 4 NMAC
10.10.10, 1/1/08]

[Additional information on standards for
the treatment of historic properties with
guidelines for preserving, rehabilitating,
restoring and reconstructing buildings is
available from the national park service web
page at
http://www.nps.gov/history/hps/tps/standgu
ide/.]

4.10.10.11 MINIMUM
REQUIREMENTS AND DUTIES OF
HISTORIC PRESERVATION REVIEW
COMMISSIONS

A. The minimum member-
ship and procedural requirements for his-
toric preservation review commissions for
CLGs in New Mexico are detailed below.

(1) The commission shall have at
least five members, all of whom have a
demonstrated positive interest, competence
or knowledge in the professions of architec-
ture, historic architecture, architectural his-
tory, archaeology, anthropology, history,
historic preservation, planning, real estate,
design, building trades, landscape architec-
ture, conservation, law, finance or related
disciplines to the extent that these profes-
sionals are available in the community. The
chief elected local official shall appoint all
commission members.

(2) The commission is encour-
aged to appoint two historic preservation
review commission members who meet the
professional qualifications standards in
appendix A of 36 CFR 61.

(3) Terms of office for commis-
sion members shall be no less than two
years and shall be staggered;

(4) Rules of procedure shall be
established and made public;

(5) The commission shall meet as
often as necessary to complete commission
responsibilities in a timely fashion, holding
no less than four meetings per year, and the
meetings shall be held at regular intervals,
in a public place, advertised in advance and
open to the public; notices of each public
meeting shall be mailed to the HPD in
advance.

(6) Commission decisions shall
be made in a public forum and applicants
shall be notified of meetings and advised of
decisions.

(7) Written minutes, detailing, at
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a minimum, the actions and decisions of the
commission, and reasons for such actions or
decisions, shall be made available for pub-
lic inspection except when confidentiality
of site location is required pursuant to
Section 18-6-11 NMSA 1978 and the
Archaeological Resources Protection Act,
16 U.S.C. 470hh.

(8) An annual report of its activi-
ties shall be provided to the SHPO as
detailed at Section 4.10.10.16 NMAC
below.

(9) Vacancies on the commission
shall be filled within 90 calendar days,
unless an extension is requested.

B. Duties of the historic
preservation review commissions shall
include, at a minimum, the following:

(1) conducting or causing to be
conducted a continuing survey of cultural
properties in the community according to
guidelines established by the HPD;

(2) making recommendations for
designation of local landmarks and historic
districts to the appropriate local governing
body;

(3) establishing and using written
guidelines for the conservation of designat-
ed local landmarks and historic districts and
cultural properties of historic and prehis-
toric significance in decisions on requests
for permits for alterations, demolition or
additions to listed landmarks and buildings
within historic districts;

(4) acting in an advisory role to
other officials and departments of local gov-
ernment regarding the protection of local
cultural properties;

(5) acting as a liaison on behalf of
the local government to individuals and
organizations concerned with historic
preservation; and

(6) working toward the continu-
ing education of citizens within the CLG’s
jurisdiction regarding historic preservation
issues and concerns.

C. Each commission is
required to set aside at least one regular
meeting for informational or educational
purposes per year, to be attended by HPD
staff, pertaining to the work and functions
of the commission or to historic preserva-
tion.

D. The CLG historic
preservation review commission, in addi-
tion to the above stated duties, reviews all
proposed national register nominations for
properties within the boundaries of the
CLG’s jurisdiction. When a commission
reviews a nomination or other action that
will impact properties within the boundaries
and such reviews are normally evaluated by
a professional in a specific discipline which
is not represented on the commission, the
commission shall seek expertise in this area
before rendering its decision.

E. Pursuant to chapter 3 of
the grants manual, historic preservation
review commission members shall not
engage in activities that would appear to
conflict with the fair, impartial and objec-
tive performance of commission responsi-
bilities.

[4.10.10.11 NMAC - Rp, 4 NMAC
10.10.11, 1/1/08]
4.10.10.12 PROFESSIONAL
CONSULTANT TO CERTIFIED
LOCAL GOVERNMENT:

A. In order to carry out the

duties delegated to it, the CLG shall employ
or have regular access by contract or letter
of agreement to the equivalent of one pro-
fessional who meets the professional quali-
fication standards of the secretary of the
interior’s standards and guidelines for
archaeology and historic preservation. The
HPD will consider written proposals for
alternative arrangements for CLGs who
submit evidence that they have not been
able to obtain such expertise due to a lack of
financial resources or available profession-
als. Such alternatives must ensure that ade-
quate expertise exists to allow the CLG to
undertake its responsibilities.

B. Consultants shall be
approved by the HPD to ensure that person-
nel have the necessary skills to carry out the
specific responsibilities of that CLG. Staff
requirements will vary according to the
types of programs which the CLG under-
takes and the duties delegated to it. Annual
funds transferred to CLGs, as discussed in
4.10.10.19 NMAC below, may be used
toward retaining a preservation consultant.

[4.10.10.12 NMAC - Rp, 4 NMAC
10.10.12, 1/1/08]
4.10.10.13 SURVEY STAN-

DARDS: CLGs shall establish a process
for surveying the cultural properties within
their jurisdiction. Where inventories of cul-
tural properties have already been undertak-
en or are underway, a process for the con-
tinuation, maintenance and organization of
these data shall be defined.

A. All inventory activities
shall be coordinated with and complemen-
tary to the New Mexico cultural resource
information system (NMCRIS) which is
HPD’s archaeological records management
and historic cultural properties inventory
system.

B. Local inventories shall
be in a format which is compatible with and
can be easily integrated into the statewide
comprehensive historic preservation plan-
ning system and other appropriate planning
processes used by the HPD.

C. There shall be a cultur-
al properties inventory for each designated
historic district.

D. All inventory material
shall be updated periodically to reflect
changes, alterations, and demolitions. At a
minimum, this shall include the updating of
forms for all major work to significant and
contributing cultural properties in an his-
toric district and to landmarks.

E. All inventory material
shall be maintained securely and shall be
accessible to the public except when confi-
dentiality of site location is required pur-
suant to Section 18-6-11 NMSA 1978 and
the Archaeological Resources Protection
Act, 16 U.S.C. 470hh.
[4.10.10.13 NMAC - Rp,
10.10.13, 1/1/08]

4 NMAC

4.10.10.14
PATION:

A. All meetings of the his-
toric preservation review commission shall
be publicly announced, open and accessible
to the public, and have a previously avail-
able agenda. Public notice shall be provid-
ed prior to any special meetings. Minutes
of all decisions and actions of the commis-
sion, including the reasons for making these
decisions, shall be kept on file and available
for public inspection.

B. The SHPO and the
CLG will work together to provide ample
opportunity for public participation in the
nomination of properties to the national reg-
ister. All reports submitted by the CLG to
the HPD regarding the eligibility of proper-
ties shall include assurances of public input.
The CLG shall retain a list of all persons
contacted during the evaluation period and
note comments which it received. If a pub-
lic meeting was held, a list of those attend-
ing shall be included in the report.
[410.10.14 NMAC - Rp, 4 NMAC
10.10.14, 1/1/08]

PUBLIC PARTICI-

4.10.10.15 CLG PARTICIPA-
TION IN THE NATIONAL REGISTER
PROCESS:

A. The CLG shall submit a

report to the HPD regarding the eligibility
of each cultural property or district pro-
posed for nomination to the national regis-
ter within its jurisdiction. This report shall
include the recommendation of the historic
preservation review commission and the
chief elected local official.

B. The report may be as
simple as an affirmation that the cultural
property is eligible or as lengthy as a
researched report stating why the property
should or should not be nominated. The
report should concentrate on the property’s
eligibility under the national register crite-
ria. If it is felt that the property is not eligi-
ble, adequate reasons must be given based
on national register criteria.

C. Failure to  submit
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reports on the eligibility of cultural proper-
ties nominated within the jurisdiction of the
CLG after the HPD has informed the CLG
of a pending nomination will be considered
during the annual performance evaluation.

D. The CLG will be
involved in the national register process.

(1) In accordance with 36 CFR
61, the HPD will forward a copy of com-
pleted national register nominations to the
CLG for all properties located in that CLG’s
jurisdiction within 30 calendar days of
receipt unless the CLG itself has initiated
the nomination. If the CLG intiates its own
nomination(s), it shall provide the complet-
ed nomination to the HPD within 30 calen-
dar days of receipt.

(2) After reasonable opportunity
for public comment and within 60 calendar
days of receipt of the nomination, the CLG
shall inform the HPD and the property
owner(s) as to its opinion regarding the eli-
gibility of the property. If the historic
preservation review commission and the
chief elected local official do not agree,
both opinions shall be forwarded to the
CPRC. If the SHPO does not receive a rec-
ommendation within 60 calendar days, the
HPD shall continue the nomination process.

(3) If both the commission and
the chief elected local official, or their des-
ignated representative, recommend that a
property not be nominated, the HPD will so
inform the property owner(s) and the CPRC
and the property will not be nominated
unless an appeal is filed with the SHPO
under the regulations established for the
appeals process, as outlined in the National
Historic Preservation Act.

(4) If either or both the commis-
sion and the chief elected local official, or
their designated representative, agree that
the property should be nominated, the nom-
ination will be scheduled for review by the
CPRC. The opinion or opinions of the com-
mission and the chief elected local official,
or their designated representative, will be
presented to the CPRC for their considera-
tion.

(5) The CPRC, after considering
all opinions, shall make its recommendation
to the SHPO. If the property is determined
to be eligble, the SHPO shall forward the
nomination to the keeper of the national
register; if the property is determined to not
be eligible, the SHPO shall return the nom-
ination to the CLG and the owner(s). Either
the commission or the chief elected local
official, or their designated representative,
may appeal the final SHPO decision under
the aforementioned appeals procedure.

(6) CLGs shall participate in
review and approval of national register
nominations whether or not they elect to
apply for grants from the historic preserva-
tion fund.

[4.10.10.15 NMAC - Rp, 4 NMAC

10.10.15, 1/1/08]

4.10.10.16 PERFORMANCE
ASSESSMENT:
A. In order to determine

that the CLG is satisfactorily performing the
responsibilities delegated to it by the HPD,
the CLG shall submit an annual report of
the activities of the commission. These
reports shall include, but are not limited to,
such items as number of cases reviewed,
new designations made, revised resumes of
commission members, appointments to the
commission, attendance records, all min-
utes related to the national register nomina-
tions and goals and objectives of the com-
mission for the coming year. The report
shall also document the educational meet-
ings which commission members attended.

B. Notification of com-
mission meetings shall be provided
throughout the year to the HPD in a timely
manner so that the HPD may attend such
meetings or provide pertinent information.

C. The annual report shall
be accompanied by a report on the expendi-
tures of any grants received from the HPD
during that year and shall follow fiscal
accountability guidelines pursuant to the
grants manual.

D. The report shall be due
within 60 calendar days of the end of each
federal fiscal year or at the end of the por-
tion of the fiscal year in the first year of the
establishment of the commission.
Continued certification shall be based upon
performance and review of the annual
report of the activities of the commission.
The HPD will review the CLG’s final report
within 45 calendar days of its receipt.
[4.10.10.16 NMAC - Rp, 4 NMAC
10.10.16, 1/1/08]

4.10.10.17 PROCESS FOR
CERTIFICATION OF LOCAL GOV-
ERNMENTS

A. The chief elected local
official of the appropriate local governing
body shall request certification from the
HPD. The request shall include:

(1) a written assurance that the
local government has fulfilled all of the
requirements outlined above;

(2) a copy of the local historic
preservation ordinance;

(3) a list and accompanying maps
of the areas designated as historic districts
or individual landmarks within the local
government’s jurisdiction;

(4) resumes for each of the mem-
bers of the historic preservation review
commission; and

(5) a written provision that the
local government will provide for a consult-
ant who meets the secretary of interior’s
professional qualification standards to assist
the commission, if needed.

B. The SHPO  shall
respond to the chief elected local official
within 60 calendar days of receipt of an ade-
quately documented written request. If the
SHPO determines that the local government
fulfills the requirements for certification,
the SHPO will forward the decision to the
United States secretary of the interior, or
designee. The secretary of the interior has
15 working days from receipt to take excep-
tion to the certification. The SHPO shall
respond to the local government within 15
working days of the secretary’s response.

C. When a local govern-
ment’s certification request has been
approved in accordance with this rule, the
HPD shall prepare a written certification
agreement that lists the specific responsibil-
ities of the local government. The responsi-
bilities shall include the four minimum
requirements and duties as outlined in
Section 4.10.10.10 NMAC above and shall
also include any additional responsibilities
required by legislation or any additional
duties delegated to all CLGs in New
Mexico.

D. The HPD will forward
to the secretary a copy of the approved
request and the certification agreement. If
the secretary does not take exception to the
request or the agreement within 15 working
days of receipt, the local government shall
be regarded as certified.
[4.10.10.17 NMAC - Rp,
10.10.17, 1/1/08]

4 NMAC

4.10.10.18 MONITORING AND
DECERTIFICATION:
A. The HPD will conduct

periodic review and monitoring of CLGs to
assure that each CLG is meeting applicable
standards and fulfilling its duties, including
the responsibilities delegated to the CLG
under the National Historic Preservation
Act. The CLG procedures shall also be in
conformance with federal and state stan-
dards, including standards for statewide
comprehensive historic preservation plan-
ning and other appropriate planning
processes. These standards will be provided
by the HPD. The HPD shall also review the
annual reports, records of the administration
of funds allocated from the HPD to the
CLG, and other documents as necessary.

B. If the HPD evaluation
indicates that the performance of a CLG is
inadequate, the HPD shall document that
assessment and delineate for the CLG ways
to improve its performance. The CLG shall
have a period of not less than 30 calendar
nor more than 180 calendar days, depending
on the corrective measures required, to
implement improvements. If the HPD deter-
mines that sufficient improvement has not
occurred, the HPD will recommend decerti-
fication of the local government to the sec-
retary of the interior, citing specific reasons
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for the recommendations. When the local
government is decertified, the HPD will ter-
minate any financial assistance and will
conduct a close-out review of any grants the
CLG received from the HPD.
[4.10.10.18 NMAC - Rp,
10.10.18, 1/1/08]

4 NMAC

4.10.10.19 TRANSFER OF HIS-
TORIC PRESERVATION FUNDS TO
CLGs:

A. Pursuant to the
National Historic Preservation Act, 16
U.S.C. 470c, a minimum of 10 percent of
the state’s annual appropriation from the
historic preservation fund of the department
of the interior will be designated for funding
projects by CLGs as provided by congress.
In any year in which the annual historic
preservation fund state grant appropriation
exceeds $65,000,000, one-half of the
amount above $65,000,000 shall also be
transferred to CLGs according to proce-
dures to be provided by the secretary of the
interior. All grants may be awarded on a
matching basis for funding of specific proj-
ects or activities which meet the state’s his-
toric preservation plan and chapter 9 of the
grants manual.

B. All  funds will be
awarded on a competitive basis. CLGs
receiving grants through the HPD from the
CLG share of the historic preservation fund
of the department of the interior shall be
considered subgrantees of the state. All
local governments which have been certi-
fied are eligible to apply for funds but will
not automatically receive funds.

C. CLGs receiving funds
must maintain an adequate financial man-
agement system by adhering to all require-
ments of the grants manual.

D. Specifically, grants
made from the historic preservation fund
cannot be used as a matching share for other
federal grants. Local financial management
systems shall be auditable in accordance
with the grants manual. Unless the CLG has
a current indirect cost rate approved by the
cognizant federal agency, only direct costs
may be charged against grant funds.

E. Each CLG shall com-
plete a grant application by the annual dead-
line. Application forms, annual HPD priori-
ties for funding, and criteria for awarding
grants will be made available to allow suffi-
cient time for the CLG to complete projects
within a two-year federal grant cycle.

F. Applications will be
ranked by the HPD. In general, eligible
activities will include any project which fur-
thers the goals of historic preservation of
the community’s cultural properties. This
may include survey, nomination of proper-
ties to the national register, public education
programs, planning studies, research, adop-

tion and publication of local historic district
and landmarks legislation, establishment of
commissions and the development of a
comprehensive historic preservation plan.

G Grant funds may be
used for the purpose of retaining a preserva-
tion consultant to the historic preservation
review commission as outlined in Section
4.10.10.12 NMAC above. Priority will be
given to projects which assist the CLG in
establishing a process for incorporating his-
toric preservation goals and objectives into
the community’s planning process and
which increase the community’s awareness
and understanding of historic preservation,
or which increase the capability and effec-
tiveness of the CLG in addressing local his-
toric preservation issues and needs.

H. The HPD will provide
on an annual basis the selection criteria and
funding requirements for grant proposals.

L Once a local govern-
ment is certified, it remains certified, with-
out further action, unless officially decerti-
fied.

J. Grants for CLGs are
awarded on a yearly competitive basis,
according to availability of funds. Because
a CLG is given a grant one year does not
mean a grant will be available the following
year. The HPD shall make available to the
public, upon request, the rationale for the
applicants selected and the amounts award-
ed. The HPD shall make reasonable efforts
to distribute funds among the maximum
number of eligible local governments to the
extent that such distribution is consistent
with the selection criteria in Subsection H
of 4.10.10.19 NMAC, above. The HPD
shall also seek to ensure a reasonable distri-
bution between urban and rural areas in the
state, and that no CLG receives a dispropor-
tionate share of the allocation. CLG
requirements will be included in the state’s
required written grant agreements with
local governments.

K. Use of federal funds
will be limited by all existing restrictions
imposed by the grants manual. Any state-
directed specific uses of funds are to be for
activities that are eligible for historic preser-
vation fund assistance. Use of such funds is
to be consistent with the state comprehen-
sive historic preservation planning process
outlined in the National Historic
Preservation Act. The intent of historic
preservation fund assistance is to augment,
not replace, existing local commitment to
historic preservation activities.

L. The HPD is ultimately
responsible, through financial audit, for the
proper accounting of the CLG share of the
historic preservation fund in accordance
with the grants manual.
[4.10.10.19 NMAC - Rp,
10.10.19, 1/1/08]

4 NMAC

HISTORY OF 4.10.10 NMAC
Pre-NMAC History: The material in this
part was derived from that previously filed
with the state records center & archives
under HPD Rule 86-1 Certified Local
Government Program, filed 7/14/86.

History of Repealed Material:

4 NMAC 10.10, Certified Local
Government Program, (filed 11/03/1997)
repealed 1/1/08.

Other History:
HPD Rule 86-1 Certified Local
Government Program (filed 7/14/86)

renumbered, reformatted and replaced by 4
NMAC 10.10, Certified Local Government
Program, effective 11/15/97.

4 NMAC 10.10, Certified Local
Government Program (filed 11/03/97)
renumbered, reformatted and replaced by
4.10.10 NMAC, Certified  Local
Government Program, effective 1/1/08.

NEW MEXICO
DEPARTMENT OF

CULTURAL AFFAIRS
HISTORIC PRESERVATION DIVISION
AND
CULTURAL PROPERTIES REVIEW
COMMITTEE

Renumber Title 4, Chapter 10, Parts 2, 3, 4,
5,6,7,9,11, 12 and 13.

4 NMAC 10.2, Historic Preservation Loan
Fund, filed 7/1/97, has been reformatted
and renumbered to 4.10.2 NMAC to comply
with the current NMAC requirements,
effective 1/1/08.

4 NMAC 10.3, Procedures of the Cultural
Properties Review Committee, filed
11/3/1997, has been reformatted and renum-
bered to 4.10.3 NMAC to comply with the
current NMAC requirements, effective
1/1/08.

4 NMAC 10.4, Preservation and
Maintenance of Registered Cultural
Properties, filed 11/3/1997, has been refor-
matted and renumbered to 4.10.4 NMAC to
comply with the current NMAC require-
ments, effective 1/1/08.

4 NMAC 10.5, Cultural Properties
Publications Revolving Fund: Guidelines
and Fiscal Controls, filed 11/3/1997, has
been reformatted and renumbered to 4.10.5
NMAC to comply with the current NMAC
requirements, effective 1/1/08.

4 NMAC 10.6, Selection and Preparation
of Text for Official Scenic Historic Markers,
filed 11/3/1997, has been reformatted and
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renumbered to 4.10.6 NMAC to comply
with the current NMAC requirements,
effective 1/1/08.

4 NMAC 10.7, Review of Proposed State
Undertakings That May Affect Registered
Cultural Properties, filed 11/3/1997, has
been reformatted and renumbered to 4.10.7
NMAC to comply with the current NMAC
requirements, effective 1/1/08.

4 NMAC 10.9, Credit to State Income Tax
for Approved Restoration, Rehabilitation or
Preservation of Registered Cultural
Properties, filed 11/3/1997, has been refor-
matted and renumbered to 4.10.9 NMAC to
comply with the current NMAC require-
ments, effective 1/1/08.

4 NMAC 10.11, Issuance of Permits to
Excavate Unmarked Human Burials in the
State of New Mexico, filed 11/3/1997, has
been reformatted and renumbered to
4.10.11 NMAC to comply with the current
NMAC requirements, effective 1/1/08.

4 NMAC 10.12, Implementation of the
Prehistoric and Historic Sites Preservation
Act, filed 11/3/1997, has been reformatted
and renumbered to 4.10.12 NMAC to com-
ply with the current NMAC requirements,
effective 1/1/08.

4 NMAC 10.13, Awarding of Grants from
the Cultural Properties Restoration Fund,
filed 11/3/1997, has been reformatted and
renumbered to 4.10.13 NMAC to comply
with the current NMAC requirements,
effective 1/1/08.

NEW MEXICO ENERGY,
MINERALS AND NATURAL

RESOURCES
DEPARTMENT
STATE PARKS DIVISION
The Energy, Minerals and Natural
Resources Department, State Parks

Division repeals its rule 19.5.2 NMAC
(filed 12/12/2002) entitled Park Visitor
Provisions, effective January 1, 2008.

The Energy, Minerals and Natural
Resources Department, State Parks
Division repeals its rule 19.54 NMAC
(filed 12/12/2002) entitled Lease Lot
Provisions, effective January 1, 2008.

The Energy, Minerals and Natural
Resources Department, State Parks
Division repeals its rule 19.5.5 NMAC
(filed 12/12/2002) entitled Concession
Activities, effective January 1, 2008.

NEW MEXICO ENERGY,
MINERALS AND NATURAL
RESOURCES

DEPARTMENT
STATE PARKS DIVISION

TITLE 19 NATURAL
RESOURCES AND WILDLIFE

CHAPTER 5 STATE PARKS AND
RECREATION
PART 2 PARK VISITOR
PROVISIONS
19.5.2.1 ISSUING AGENCY:

Energy, Minerals and Natural Resources
Department, State Parks Division.

[19.5.2.1 NMAC - Rp, 19.5.2.1 NMAC,
1/1/2008]

19.5.2.2 SCOPE: 19.5.2
NMAC applies to persons using the New
Mexico state parks system.

[19.5.2.2 NMAC - Rp, 19.5.2.2 NMAC,
1/1/2008]

19.5.2.3 STATUTORY
AUTHORITY: 19.5.2 NMAC is author-
ized pursuant to NMSA 1978, Sections 9-1-
5(E) and 16-2-2 et seq.

[19.5.2.3 NMAC - Rp, 19.5.2.3 NMAC,
1/1/2008]

19.5.2.4
Permanent.
[19.5.2.4 NMAC - Rp, 19.5.2.4 NMAC,
1/1/2008]

DURATION:

19.5.2.5 EFFECTIVE DATE:
January 1, 2008, unless a later date is cited
at the end of a section.

[19.5.2.5 NMAC - Rp, 19.5.2.5 NMAC,
1/1/2008]

19.5.2.6 OBJECTIVE: 19.5.2
NMAC'’s objective is to provide standards
for visitor use of the New Mexico state
parks system in a manner that promotes
public health, safety and welfare and pre-
serves park facilities and the environment.
[19.5.2.6 NMAC - Rp, 19.5.2.6 NMAC,
1/1/2008]

19.5.2.7
[RESERVED]
[See 19.5.1.7 NMAC for definitions.]
[19.5.2.7 NMAC - Rp, 19.5.2.7 NMAC,
1/1/2008]

DEFINITIONS:

19.5.2.8 DELEGATION: The
secretary delegates concurrent authority to
the director as contained in NMSA 1978,
Section 16-2-32(B), (E) and (F).

[19.5.2.8 NMAC - Rp, 19.5.2.8 NMAC,
1/1/2008]

19.5.2.9
AREAS:

A. Access to parks, both
land and water, shall be open to the public,
except that each superintendent may close
an area or facility by posting or otherwise
designating the area as closed to entry. A
superintendent may close an area for no
more than five consecutive days without the
director’s approval. The superintendent
shall ensure areas designated for seasonal
closure are posted indicating the closure
period.

RESTRICTED

B. The superintendent
may set a visitor capacity limit for a park or
areas within a park. State park officials
shall enforce each park’s visitor capacity to
protect visitors and to prevent damage to the
park’s natural or cultural resources. Once
capacity is reached, state park officials shall
not admit additional visitors until some of
the visitors already there have left.

C. The superintendent
may restrict or prohibit activities in certain
areas of a park by posting or otherwise des-
ignating the prohibition or restriction.
[19.5.2.9 NMAC - Rp, 19.5.2.9 NMAC,
1/1/2008]

19.5.2.10 HOURS: The director
or the director designee establishes opening
and closing times for every area and facility
of the state parks system. Hours are posted
at the established park entrances, offices or
pay stations.

[19.5.2.10 NMAC - Rp, 19.5.2.10 NMAC,
1/1/2008]
19.5.2.11 DAY USE:

A. Day use of a park area
is from 6:00 a.m. to 9:00 p.m. unless the
superintendent posts different hours or
extends hours for special programs or
events. Visitors shall pay day-use fees upon
entering the park. See 19.5.6 NMAC.

B. Visitors may picnic in
parks. The division may close areas desig-
nated for picnicking to camping.

C. Visitors shall maintain
sites in parks in a clean and sanitary condi-
tion at all times. Visitors shall clean the site
after use and dispose of trash and litter in
appropriate waste receptacles.

[19.5.2.11 NMAC - Rp, 19.5.2.11 NMAC,
1/1/2008]
19.5.2.12 CAMPING:

A. Visitors may camp in
parks in designated areas, provided that
they obtain a valid camping permit. Visitors
shall obtain permits upon entry by paying
appropriate fees. See 19.5.6 NMAC. Use
of park properties and facilities between the
hours of 9:00 p.m. and 6:00 a.m., or as post-
ed by the superintendent, is camping.
Check out time, the time the campsite is to
be vacated, is 2:00 p.m.; however, the
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camping permit allows day use of the park
until 9:00 p.m. or as posted by the superin-
tendent. Camping is not available at living
desert zoo and gardens state park, vietnam
veterans memorial state park, rio grande
nature center state park, mesilla valley state
park or Smokey bear historical park.

B. Campers may not retain
and leave vacant a campsite for more than
24 hours without the superintendent’s per-
mission.

C. Campers shall maintain
campsites in a clean and sanitary condition
at all times. Campers shall clean campsites
after use and place litter only in appropriate
disposal containers. Campers in remote
areas shall carry out supplies and refuse,
including human bioproducts, and dispose
of these items properly in appropriate waste
receptacles.

D. Campers may reside in
a park for a maximum of 14 calendar days
during any 20-calendar day period unless
the director otherwise decreases or waives
this limit. Campers shall completely
remove camping equipment and gear from
the park for six calendar days during the 20-
calendar day period.

E. The division shall
charge fees according to the facilities pro-
vided at each campsite, as provided in
19.5.6 NMAC, regardless of whether the
camper uses the facilities at the campsite.
For example, camping at a site with elec-
tricity requires payment of the fee for a
developed site with electrical hookup even
if the camper uses no electricity.

F. Vehicles in a park
between the hours of 9:00 p.m. and 6:00
a.m., or as posted by the superintendent, are
individually subject to the appropriate
camping fees. The division considers motor
homes towing a vehicle or vehicles towing
a camper a single vehicle for 19.5.2.12
NMAC'’s purposes.

G The division may
require visitors to pay fees for their entire
stay in advance (rather than on a daily basis)
for weekends, holidays or special events.

H. Anchoring a boat or
vessel overnight within a park constitutes
camping and requires a valid camping per-
mit for the anchored boat or vessel unless
the visitor has paid camping fees for the
towing vehicle. Visitors may not leave
anchored boats or vessels vacant for more
than 24 hours without the superintendent’s
permission. Anchored boats or vessels may
remain within a park for a maximum of 14
calendar days during any 20-calendar day
period unless the director decreases or
waives this limit. Visitors shall completely
remove boats or vessels from the park for
six calendar days during the 20 calendar-
day period. Subsection H of 19.5.2.12
NMAC does not apply to boats or vessels

moored at concession operated facilities
such as marinas or buoy lines. Such boats
or vessels are not subject to division camp-
ing permits and fees or time limits while
they are moored at the concession facilities.
[19.5.2.12 NMAC - Rp, 19.5.2.12 NMAC,
1/1/2008]

19.5.2.13
TIES:

USE OF FACILI-

A. Facilities are available
on a first come, first served basis with the
exception of parks where the division has
established a reservation program and a vis-
itor has reserved the facility. Campers shall
not save or reserve camping spaces for other
individuals even by purchasing additional
permits. Campers shall not have sole and
continuing possession of a picnic or shade
shelter or other park facility to the exclusion
of other visitors except as provided in
19.5.2.11 or 19.5.2.12 NMAC unless the
superintendent has granted permission.

B. Visitors using a park
facility shall keep it in a clean and sanitary
manner and shall leave it in a clean and san-
itary condition.

C. The division has devel-
oped and designated special facilities for the
use of individuals with disabilities.
Individuals with disabilities shall have pref-
erential use of these facilities over other
persons.

D. Visitors ~ shall  not
remove water for domestic use from the
park or deposit domestic trash generated
outside the park within a park.

E. Advance reservations
are required for the use of meeting rooms.
Meeting rooms are not available at all
parks. A person who reserves a meeting
room is responsible for setting up the room,
cleaning the room after use and leaving the
room in the same condition it was in before
use. See 19.5.6 NMAC for meeting room
fees.

F. The director may desig-
nate areas within the state parks system for
use by reservation.

G Advance reservations
are required for the use of group shelters,
group areas or reservation campsites. Users
shall pay the appropriate day use or camp-
ing fees in addition to the reservation fee.
The division may accept annual permits at
reservation campsites if posted. See 19.5.6
NMAC for group shelter fees.

[19.5.2.13 NMAC - Rp, 19.5.2.13 NMAC,
1/1/2008]
19.5.2.14 PARKING:

A. Visitors shall park vehi-
cles only in established parking areas or
parking turnouts where provided. It is ille-
gal to park any vehicle in a manner that
blocks access, restricts traffic or inhibits the

free movement of other vehicles, persons or
wheelchairs. At the superintendent’s discre-
tion, the division may remove vehicles so
parked at the owner’s expense.

B. Visitors shall not park a
vehicle in a designated disabled parking
space unless the vehicle has registration
plates or a state-issued placard indicating
disability.

[19.5.2.14 NMAC - Rp, 19.5.2.14 NMAC,
1/1/2008]

19.5.2.15
FIC:

VEHICLE TRAF-

A. Visitors shall drive
vehicles within the state parks system only
on established roads or areas authorized for
vehicle traffic, provided that vehicle opera-
tion is at speeds at or below the posted limit
and in a manner that is reasonable and pru-
dent, with due regard for traffic, pedestrians
and road surface conditions and width.

(1) Visitors shall not operate vehi-
cles in a manner that endangers the safety of
persons, property or wildlife.

(2) Visitors shall not operate vehi-
cles at speeds greater than the posted limit
and shall not exceed 30 miles per hour
where no limit is posted.

B. Vehicles operating
within a park shall be registered and operat-
ed according to New Mexico motor vehicle
laws.

C. It is unlawful to ride or
to allow anyone to ride in a boat loaded on
a trailer, except when launching or loading
a boat at an established boat ramp.
[19.5.2.15 NMAC - Rp, 19.5.2.15 NMAC,
1/1/2008]

19.5.2.16 OFF-HIGHWAY
MOTOR VEHICLES:
A. Visitors shall not oper-

ate off-highway motor vehicles in the state
parks system.

B. Visitors with disabili-
ties who rely on off-highway motor vehicles
to launch or dock boats or to transport them-
selves from the dock area or other specifi-
cally designated area to their vehicle or
campsite may submit a written request for
an exception to use an off-highway motor
vehicle in specific areas to the director. The
director may grant a written exception to
use an off-highway motor vehicle, which
shall specifically designate the areas to
which the exception applies and conditions
of use, so long as such use complies with
other applicable laws and will not adversely
affect park resources. In determining
whether to grant an exception to Subsection
A of 19.5.2.16 NMAC, the director shall
consider the nature and extent of the indi-
vidual’s disability and available alterna-
tives. Visitors the director authorizes to
operate off-highway motor vehicles within
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the state parks system shall comply with
federal, state and local laws governing off-
highway motor vehicle use.

C. State park officials may
use off-highway motor vehicles for park
operations and maintenance.

D. Visitors’ use of an off-
highway motor vehicle pursuant to
Subsections B of 19.5.2.16 NMAC is limit-
ed to established and customarily used
roads, parking areas, boat ramps and
approaches.  Off-highway motor vehicle
use is also subject to more stringent laws of
a landowner (e.g. United States department
of the interior, bureau of reclamation) from
which the division leases the land or reser-
voir. Visitors and state park officials shall
comply with laws of the landowner (e.g.
United States department of the interior,
bureau of reclamation; New Mexico depart-
ment of game and fish; United States army
corps of engineers, New Mexico state land
office,etc.) when applicable.

[19.5.2.16 NMAC - Rp, 19.5.2.16 NMAC,
1/1/2008]

19.5.2.17 SWIMMING :
Swimming shall be at the swimmer’s own
risk. Swimming is prohibited within 150
feet of public or concession boat docks,
launching ramps, above or below dams or
where otherwise posted. Visitors using air
mattresses, inner tubes, surfboards, sail or
wind, styrofoam flotation devices or other
similar articles shall wear a United States
coast guard approved personal flotation
device or a flotation assist device.
[19.5.2.17 NMAC - Rp, 19.5.2.17 NMAC,
1/1/2008]

19.5.2.18
DIVING:

A. Skin or scuba diving is
at the diver’s own risk and is prohibited
within 150 feet of marinas, docks and ramps
except for official activities and in other
areas the superintendent designates.

B. The division permits
scuba diving only in groups of two or more
divers. An additional scuba diver or com-
petent diver-tender shall remain above
water at all times.

C. Equipment such as
tanks, weight belts, etc. shall be equipped
with quick-release fasteners.

D. Scuba divers shall be
equipped with a buoyancy compensator.
Scuba divers shall only use self-inflated, air
supplied canister, or tank inflated, direct
connection to the tank supplied air.

E. Divers shall use a
diver’s flag to mark the point of submer-
gence. Divers shall fly the diver’s flag from
a boat or flotation device while diving. The
flag shall be red with a white diagonal stripe
running from the upper left corner to the
lower right corner. Boats shall stay at least

SKIN OR SCUBA

150 feet away from a diver’s flag and shall
exercise special care in the diver’s flags’
vicinity.

[19.5.2.18 NMAC - Rp, 19.5.2.18 NMAC,
1/1/2008]

19.5.2.19 HORSEBACK RID-
ING: Visitors may ride horses only in des-
ignated areas within the state parks system.
Visitors wishing to bring or ride horses in
parks shall check with the superintendent in
advance for approval, restrictions and area
designations as some parks prohibit horses
and horseback riding.

[19.5.2.19 NMAC - Rp, 19.5.2.19 NMAC,
1/1/2008]

19.5.2.20 FIREARMS AND
BOWS: Visitors shall not possess firearms,
including concealed firearms, with a car-
tridge in any portion of the mechanism or
discharge firearms, including concealed
firearms, arrows and air or gas fired projec-
tiles, weapons and other devices capable of
causing injury to persons or animals or
damage or destruction of property in the
state parks system, except during designat-
ed hunting seasons or in authorized areas.
No such activity is allowed within 300
yards of a developed park area or occupied
campsite. 19.5.2.20 NMAC does not apply
to on duty law enforcement officials.
[19.5.2.20 NMAC - Rp, 19.5.2.20 NMAC,
1/1/2008]

19.5.2.21 ICE-SKATING AND
ICE-FISHING: Visitors may ice-skate or
ice-fish within parks at their own risk.
Superintendents may prohibit or limit these
activities as conditions require. Ice-fishing
is permitted as regulated by the state game
commission. Visitors shall not cut holes in
the ice for ice-fishing larger than 12 inches
in diameter.

[19.5.2.21 NMAC - Rp, 19.5.2.21 NMAC,
1/1/2008]

19.5.2.22 LETTER BOXING
AND GEOCACHING: Visitors shall not
conduct letter boxing or geocaching activi-
ties in parks without the superintendent’s
written permission.

[19.15.2.22 NMAC - N, 1/1/2008]

19.5.2.23 METAL DETECT-
ING: Metal detecting within a state park is
prohibited unless a visitor obtains the super-
intendent’s permission to use metal detec-
tors for scientific activities such as projects
permitted through the New Mexico cultural
properties review committee or to retrieve
lost items.

[19.5.2.23 NMAC -Rp, 19.5.2.30 NMAC,
1/1/2008]

19.5.2.24
TIONS:

NOISE LIMITA-

A. Park “quiet hours”
begin at 10:00 p.m. and end at 7:00 a.m.
Visitors shall not operate generators, radios
or unmuftled vehicles or engage in other
loud activity disturbing others during this
time period.

B. Except in case of an
emergency, creation of loud noise through
the use of a loudspeaker requires the super-
intendent’s advance written approval.
Visitors shall operate radios, tape players or
other sound producing devices at a reason-
able level during non-quiet hours so as not
to disturb other visitors.

C. Visitors shall not use

fireworks within parks without the superin-
tendent’s advance written approval.
[19.5.2.24 NMAC - Rp, 19.5.2.22 NMAC,
1/1/2008]
19.5.2.25 CONDUCT:
A. Visitors are encouraged
to enjoy park experiences without infring-
ing upon other visitors’ ability to enjoy the
same experiences. Threatening, abusive,
boisterous, insulting or indecent language
or behavior are prohibited. Solicitation,
gambling and illegal discrimination are pro-
hibited.

B. Visitors shall not evade,
disobey or resist a state park official’s law-
ful order.

C. Parents, guardians or
other adults in charge shall exercise con-
stant direct supervision of minor children or
adults who do not possess the intelligence
or awareness to recognize possible danger.

D. Law enforcement offi-
cers may forcibly eject a person who vio-
lates a state law or a department rule or a
person who evades, disobeys or resists a
state park official’s lawful order from a
park. Based on the severity of conduct or
reported incident, i.e., threatening or intim-
idating conduct toward visitors or park
staff, the ejection may be permanent.

(1) Permanent ejection requires
the regional manager to issue written notifi-
cation to the person being permnanently
ejected.

(2) To request review of a perma-
nent ejection a regional manager issues, an
individual ejected from a park or parks shall
submit a written request including the rea-
sons for requesting review to the director
within 15 calendar days of issuance and
provide written notice to the regional man-
ager.

(3) The regional manager and the
ejected individual shall submit written
statements to the director within 10 working
days of the submission of the request for
review.

(4) The director shall base his or
her decision on the written statements
unless the ejected individual or the regional
manager requests the opportunity to call
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witnesses or make oral arguments within 10
working days of the request for review.

(5) A request for hearing shall
explain the need for any witness testimony
or oral argument. If the ejected individual
or regional manager asks to make oral argu-
ments or call witnesses, the director may set
a hearing to be held within 10 working days
after receiving that request and provide
notice of the hearing date, time and location
to the regional manager and the ejected
individual. Oral testimony shall be made
under oath. A tape or stenographic record
shall be made of any oral argument or wit-
ness testimony.

(6) The director shall issue a writ-

ten final decision, including findings of fact
within 10 working days after the date for
submission of written statements, or a hear-
ing if any, and send copies to the ejected
individual and the regional manager.
[19.5.2.25 NMAC - Rp, 19.5.2.23 NMAC,
1/1/2008]
19.5.2.26 PETS:
A. Visitors with dogs, cats
or other domestic pets in areas of the state
parks system shall control their pets, so as
not to cause a nuisance to others. Pet own-
ers shall ensure pets are vaccinated in accor-
dance with applicable municipal or county
ordinances and state laws.

B. Pet owners shall pick
up after their pets and shall maintain the
area in a clean and sanitary condition.

C. Pet owners  shall
restrain pets on leashes that are not more
than 10 feet in length, except in areas the
superintendent designates. Subsection C of
19.5.2.26 NMAC does not apply to pets
being used in authorized activities such as
field trials, retriever training or hunting.

D. Pet owners shall pre-
vent their pets from excessive barking,
howling and making loud noises, so as not
to disturb others. Pet owners shall prevent
their pets from biting or attacking any per-
son or destroying property. Pet owners
shall not leave their pets unattended in vehi-
cles or campsites.

E. Pets are prohibited,
except disability assistance dogs with valid
document that verifies the dog is an assis-
tance dog that can be presented to the state
park official at time of use, within visitor
centers and at the following parks:

(1) rio grande nature center state
park;

(2) living desert zoo and gardens
state park; and

(3) Smokey Bear historical park.
[19.5.2.26 NMAC - Rp, 19.5.2.24 NMAC,
1/1/2008]
19.5.2.27 LITTERING:

A. Visitors shall not dis-
pose of solid or liquid waste in the state

parks system, except in receptacles provid-
ed for that purpose.

B. Glass containers are
prohibited outside vehicles, motor homes,
campers, trailers and tents within the state
parks system except on established com-
mercial premises.

[19.5.2.27 NMAC - Rp, 19.5.2.25 NMAC,
1/1/2008]

19.5.2.28 ABANDONED
PROPERTY: Unless the visitor has
obtained the superintendent’s prior written
permission, personal property left in any
park for longer than 14 calendar days shall
be deemed abandoned. State park officials
shall remove property deemed abandoned at
the owner’s expense and dispose of it as
provided by law.

[19.5.2.28 NMAC - Rp, 19.5.2.26 NMAC,
1/1/2008]

19.5.2.29 PROHIBITION OF
ALCOHOLIC BEVERAGES: The direc-
tor may prohibit alcohol consumption or
possession within a park or a designated
area within a park and the superintendent
shall post notice of the prohibition.
[19.5.2.29 NMAC - Rp, 19.5.2.29 NMAC,
1/1/2008]

19.5.2.30
CHARGES:

A. Upon entering a park,
visitors shall pay fees and charges in accor-
dance with 19.5.6 NMAC. The visitor shall
display applicable permits in accordance
with instructions provided with the permit.
If a visitor fails to obtain a permit, state park
officials may field collect fees and may
include an administrative fee in addition to
the required fee. See 19.5.6 NMAC. The
visitor’s failure to pay the administrative fee
may result in civil damages, criminal action
or eviction from the park.

B. Visitors shall display
permits at all times inside a park. Nonstop
highway travel through a park on numbered
state highways does not require a park use
permit.

FEES AND

C. The superintendent
may waive or reduce park fees for govern-
ment agencies. The superintendent or direc-
tor may waive or reduce park fees for
organized youth groups or special events
and the director may waive or reduce park
fees for special circumstances where the
consideration for the reduced or waived fees
is to the equal benefit of the division or the
park through advertising, promotion, volun-
teer hours, etc.

D. State park officials may
issue rain checks for unused, prepaid daily
camping activities or the cancellation of a
group shelter reservation.

E. The division or its con-

tractors may charge fees in addition to the
appropriate use fee for reservation process-
ing and cancellation. The contractor or state
park officials shall collect the reservation
fee for those park sites where the division
has established a reservation program. See
19.5.6 NMAC. Visitors shall pay the reser-
vation fee in advance with applicable fees
for camping, electricity or other service for
the total reservation period.

F. The division may
charge fees in addition to the appropriate
use fees for special events such as concerts,
festivals, etc. The fee shall not exceed the
value of admission to such event.
[19.5.2.30 NMAC - Rp, 19.5.2.27 NMAC,
1/1/2008]

19.5.2.31 PERMITS AND
CONCESSIONS: Concession-operated
camp grounds do not accept division-issued
permits.

[19.5.2.31 NMAC- Rp, 19.5.2.28 NMAC,
1/1/2008]

19.5.2.32 DAY USE AND
CAMPING PERMITS:
A. Day use permits.

(1) Day use permits authorize vis-
itors to use park facilities that do not require
other fees, such as meeting rooms or group
shelters, from 6:00 a.m. to 9:00 p.m.; unless
the superintendent has posted different
hours.

(2) When purchasing the day use
permit visitors shall comply with the
instructions on the permit and provide, as
requested, their name, address and vehicle
license number as well as the date of pur-
chase and the amount enclosed and, if appli-
cable, their site number. Visitors shall indi-
cate that they are only paying for day use.

B. Camping permits.

(1) Subject to the availability of a
campsite, camping permits authorize visi-
tors to camp in a park.

(2) When purchasing the camping
permit visitors shall comply with the
instructions on the permit and provide, as
requested, their name, address and vehicle
license number as well as their site number,
the date of purchase, the amount enclosed
and length of stay and, if applicable, their
annual permit number. Visitors shall also
indicate that they are camping.

[19.5.2.32 NMAC - N, 1/1/2008]

19.5.2.33
AND PASSES:
A. Annual day use passes.
(1) Annual day use passes author-
ize the vehicle owner or individual to access
and use the park at no additional charge dur-
ing the times indicated in 19.5.2.11 NMAC.
Visitors may use annual day use passes at
all parks, except at the living desert zoo and

ANNUAL PERMITS
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gardens state park and Smokey Bear histor-
ical park.

(2) When purchasing an annual
day use pass visitors shall comply with the
instructions on the pass and provide their
name and address.

(3) The division does not issue
extra vehicle passes for annual day use
passes.

B. Annual camping per-
mits.

(1) Annual camping permits
authorize the vehicle owner or individual to
access and use the park at no additional
charge except for utility hookups during the
times indicated in 19.5.2.12 NMAC. The
annual camping permit allows the visitor
one sleeping unit. A motor home towing a
vehicle or a vehicle towing a camping trail-
er is considered a sleeping unit. The visitor
shall pay the per night camping fee for addi-
tional vehicles.

(2) Annual camping permits are
available for:

(a) New Mexico residents as doc-
umented with a current New Mexico dri-
ver’s license or other state of New Mexico
issued photo identification;

(b) New Mexico residents 62
years of age or older as documented with a
current New Mexico driver’s license or
other state of New Mexico issued photo
identification;

(¢) New Mexico residents with
physical disabilities who present a New
Mexico handicap motor vehicle license
plate or a blue handicap placard with a plac-
ard holder identification card the New
Mexico taxation and revenue department,
motor vehicle division issues containing
their name and placard number to verify
disability; a New Mexico game and fish
department lifetime hunting and fishing
card containing their name; or a photocopy
of the award letter the United States depart-
ment of veterans affairs issues indicating
the veteran has a 100% service-connected
disability; and

(d) all-out-of-state-residents
including senior citizens and persons with
disabilities.

(3) When purchasing an annual
camping permit, visitors shall comply with
the instructions on the permit and provide
their name; address; if applicable, proof of
age or residency; and the license plate num-
ber of the vehicle for which the visitor is
purchasing the permit.

(4) Visitors may use annual camp-
ing permits at all parks, except at the living
desert zoo and gardens state park and
Smokey Bear historical park.

C. Annual day use passes
and annual camping permits expire 12
months after the date the division issues
them. The division shall not make refunds
or prorations for permits or passes that

remain in effect for less than 12 months.

D. Visitors may obtain
replacement annual camping permits and
stickers by submitting a signed affidavit
describing the facts of the purchase and the
permit’s loss or destruction and, if available,
the original permit or proof of purchase.
The division does not issue replacements
for annual day use passes.

E. The division may sell
gift certificates for annual day use passes
and annual camping permits.

[19.5.2.33 NMAC - Rp, 19.5.2.28 NMAC,
1/1/2008]

19.5.2.34
ANS PASSES:

A. Disabled
camping passes.

(1) A disabled veterans camping
pass authorizes New Mexico resident veter-
ans with a 50% or greater service-connect-
ed disability to camp at a park at no charge
for three nights, consecutive or non-consec-
utive, within a 12-month period.

(2) To obtain the three one-night
passes, an eligible veteran shall apply with
the New Mexico department of veterans
services for certification that verifies the
veteran’s disability and residency (current
address) and that the New Mexico depart-
ment of veterans services forwards to the
division.

(3) Disabled veterans may obtain
replacement camping passes and stickers by
submitting a signed affidavit describing the
facts of the issuance and loss or destruction
of the pass and, if available, the original
pass or proof of issuance.

B. Disabled
annual day use passes.

(1) Disabled veterans annual day
uses passes authorize New Mexico resident
veterans with a permanent 50% or greater
service-connected disability to obtain one
annual day use pass at no charge for per-
sonal use only. An eligible veteran desiring
more than one annual day use pass shall
purchase additional annual day use passes at
full price.

(2) To obtain an annual day use
pass, an eligible veteran shall apply with the
New Mexico department of veterans servic-
es for certification that verifies the veteran’s
disability and residency (current address)
and that the New Mexico department of vet-
erans services forwards to the division.

(3) The division does not issue
replacements for disabled veterans annual
day use passes.

[19.5.2.34 NMAC - N, 1/1/2008]

DISABLED VETER-

veterans

veterans

19.5.2.35 VETERANS’ DAY:
On the federally designated legal holiday
known as Veterans’ Day any New Mexico
resident who provides satisfactory proof
that the resident is currently serving or has

served in the United States armed forces,
and the resident’s spouse and dependent
children are entitled to free use of any park
including the waiving of all day use, camp-
ing or other fees.

[19.5.2.35 NMAC - N, 1/1/2008]

19.5.2.36 PARK PASSES:
A. Concessionaires. The
director or director designee (see

Subsection P of 19.5.7 NMAC) may issue
park passes to concessionaires, concession
permittees or their employees or commer-
cial contractors, suppliers and agents for
access to and from the concession.
Concessionaires, concession permittees or
their employees or commercial contractors,
suppliers and agents using the park, lake or
facilities away from the concession premise
shall pay the appropriate fees.

B. Contractors. The direc-
tor or director designee (see Subsection P of
19.5.1.7 NMAC) may issue park passes to
division contractors, suppliers or agents or
other persons providing services to a park
for access to the park.

C. Complimentary park
passes. The director or director designee
(see Subsection P of 19.5.1.7 NMAC) may
issue complimentary passes to legislators so
that they may learn about park operations;
to park advisory board members, volunteers
or individuals who significantly contribute
to the division; or in exchange for promo-
tion of the division or advertising. The
director or director designee may issue
complimentary passes as rainchecks to visi-
tors for unused services or to resolve visitor
complaints.

[19.5.2.36 NMAC - Rp, 19.5.2.28 NMAC,
1/1/2008]

19.5.2.37
MITS:

SPECIAL USE PER-

A. The division shall
authorize short term events and activities
within the state parks system, such as regat-
tas, boat races, parades, races, fishing tour-
naments, exhibitions and educational activ-
ities only by a special use permit and only
after payment of associated fees. See 19.5.6
NMAC. State park officials shall only issue
special use permits for events and activities
that provide a needed service to the park
and that benefit the park. Persons shall sub-
mit applications for special use permits to
the park where the event is proposed at least
15 calendar days prior to the event, or at
least 30 calendar days prior to the event if
the event is a regatta, motorboat or boat
race, marine parade, tournament or exhibi-
tion. State park officials shall not issue a
special use permit for a period of more than
five consecutive calendar days. The park
may charge fees in addition to the special
use fee to cover costs of additional staff,
facilities, etc. needed for the event.
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B. Persons shall complete
the division-provided special use permit,
which may include the park where the event
or activity is proposed; the location of the
propsed event or activity within the park;
the date of the proposed event or activity;
start and end times for the proposed event or
activity; the number of people expected to
attend; a detailed description of the pro-
posed event or activity; the applicant’s
name, address and phone number; a hold
harmless requirement, insurance coverage;
and designation of the type of the proposed
event or activity (i.e. special use, marine
event, park event, etc.).

C. No person shall violate
a condition or restriction attached to or indi-
cated on the special use permit. The divi-
sion may cancel a permit if the permit hold-
er violates 19.5.2 NMAC.

[19.5.2.37 NMAC - Rp, 19.5.2.28 NMAC,
1/1/2008]

History of 19.5.2 NMAC:

Pre NMAC History: The material in this
part was derived from that previously filed
with the commission of public records -
state records center and archives.

SPRD 67-1, Rules and Regulations,
07/17/67,

SPRD 68-1, New Mexico Pleasure Boating
Requirements and State Park Regulations,
10/17/68;

SPRD 69-1, New Mexico Pleasure Boating
Requirements and State Park Regulations,
09/11/69;

SPRD 71-1, New Mexico Pleasure Boating
Requirements and State Park Regulations,
11/10/71;

SPRD 72-1, New Mexico Pleasure Boating
Requirements and State Park Regulations,
06/05/72;

SPRD 73-3, New Mexico Pleasure Boating
Requirements and State Park Regulations,
09/14/73;

SPRD 74-1, New Mexico Pleasure Boating
Requirements and State Park Regulations,
02/19/74;

SPRD 75-1, New Mexico State Park and
Recreation Commission Regulations, New
Mexico Boating Law, 1975 Edition,
02/24/75;

SPRD 77-1, New Mexico State Park and
Recreation Commission Regulations, New
Mexico Boating Law, 1977 Edition,
04/15/77,

SPRD 79-1, New Mexico Park Regulations
and Boating Laws, 07/31/79;

SPRD 82-1, New Mexico Park Regulations
and Boating Laws Revised in 1981,
05/17/82;

NRD 86-1, Prohibition of Alcoholic
Beverages Within Designated Areas of
Bottomless Lakes State Park, 06/30/86;
SPRD 87-1, New Mexico State Park
Regulations and Boating Laws, Revised in

1987, 05/06/87;
EMNRD PRD 89-2, New Mexico State
Park Regulations, 12/21/89.

History of Repealed Material:
19.5.2 NMAC, Park Visitor Provisions
(filed 12/12/02) repealed 1/1/08.

Other History:

NRD 86-1, Prohibition of Alcoholic
Beverages Within Designated Areas of
Bottomless Lakes State Park, filed 06/30/86
and EMNRD PRD 89-2, New Mexico State
Park Regulations, filed 12/21/89 were
renumbered, reformatted and replaced
by 19 NMAC 5.2, Park Visitor Provisions,
filed 12/17/96.

19 NMAC 5.2, Park Visitor Provisions
(filed 12/17/96) renumbered, reformat-
ted, amended and replaced by 19.5.2
NMAC, Park Visitor Provisions; effective
12/31/02.

19.5.2 NMAC, Park Visitor Provisions
(filed 12/12/02) replaced by 19.5.2 NMAC,
Park Visitor Provisions, effective 1/1/08.
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NEW MEXICO ENERGY,
MINERALS AND NATURAL
RESOURCES

DEPARTMENT
STATE PARKS DIVISION

TITLE 19 N ATURAL
RESOURCES AND WILDLIFE

CHAPTER 5 STATE PARKS AND
RECREATION

PART 5 CONCESSION
ACTIVITIES

19.5.5.1 ISSUING AGENCY:

Energy, Minerals and Natural Resources
Department, State Parks Division.

[19.5.5.1 NMAC - Rp, 19.5.5.1 NMAC,
1/1/2008]

19.5.5.2 SCOPE: 19.5.5
NMAC applies to a person conducting com-
mercial activity within the state parks sys-
tem and to a person who proposes to con-
duct commercial activity within the state
parks system, except for a park support
group unless the division director deter-
mines that the commercial activity’s scale
requires 19.5.5 NMAC’s application to such
group. 19.5.5 NMAC does not apply to
repair or assistance services the public hires
for personal property assistance or repair
within a park. 19.5.5 NMAC does not
apply to contractors the division hires to
perform construction or other services for
the division within the state parks system.
[19.5.52 NMAC - Rp, 19.5.5.2 NMAC,
1/1/2008]

19.5.5.3 STATUTORY
AUTHORITY: 19.5.5 NMAC is author-
ized pursuant to NMSA 1978, Section 9-1-
5(E) and Sections 16-2-2 ef seq.

[19.5.5.3 NMAC - Rp, 19.5.5.3 NMAC,
1/1/2008]

19.5.5.4
Permanent.
[19.5.5.4 NMAC - Rp, 19.5.5.4 NMAC,
1/1/2008]

DURATION:

19.5.5.5 EFFECTIVE DATE:
January 1, 2008, unless a later date is cited
at the end of a section.

[19.5.5.5 NMAC - Rp, 19.5.5.5 NMAC,
1/1/2008]

19.5.5.6 OBJECTIVE: 1955
NMAC'’s objective is to establish standards
and procedures for allowing commercial
activities within the state parks system,
which will provide essential, quality service
to the public while preserving natural and
cultural resources; provide economic devel-
opment opportunities for the public; and
provide revenue for the state of New
Mexico.

[19.5.5.6 NMAC - Rp, 19.5.5.6 NMAC,
1/1/2008]

19.5.5.7
[RESERVED]
[19.5.5.7 NMAC - Rp, 19.5.5.7 NMAC,
1/1/2008]

[See 19.5.1.7 NMAC for definitions.]

DEFINITIONS:

19.5.5.8 SUBMITTAL OF
PROPOSALS FOR CONCESSION
CONTRACTS:

A. An interested person
seeking to operate a concession within a
park or a concessionaire within a park who
wishes to expand services beyond the loca-
tion the concession contract authorizes may
send a proposal summary including a brief
description of the concession operation with
the services to be offered, the concession’s
proposed location within the park and a
description of how the concession meets the
criteria in Subsection A of 19.5.5.9 NMAC
to the superintendent at the park where the
concession is proposed.

B. The director shall eval-
uate the proposal summary, with the under-
standing that new or replacement contracts
shall be awarded on a competitive basis and
notify the interested person and any existing
concessionaire that:

(1) the proposal summary indi-
cates the concession does not fit the criteria
as listed in Subsection A of 19.5.5.9
NMAUC; or

(2) the division will issue a
request for concession proposals and the
interested person may submit a proposal.

C. The division may
request concession proposals when the divi-
sion determines that there is a concession
opportunity within a park, when a conces-
sion contract with an existing concession-
aire has been terminated or expires or when
an existing concessionaire no longer wishes
to provide the services. The division shall
consider at least the following in deciding
whether to issue a request for proposals for
the concession:

(1) the park’s location, remote-
ness and facility accommodations;

(2) the population of the area sur-
rounding the park and similar services being
offered within the area;

(3) whether other persons have
expressed an interest in providing the con-
cession;

(4) the proposed concession oper-
ation’s size; and

(5) whether an existing conces-
sion can provide the new and expanded
service, as provided by the existing con-
tract.

D. An interested person
responding to a request for concession pro-
posals shall submit the original of a conces-
sion proposal consisting of a cover letter

and proposal summary, bound with tab
dividers indicating the separately numbered
paragraphs corresponding to the following
numbers and information requested to the
concessions administrator at the division
office in Santa Fe through the superinten-
dent at the prospective park where the con-
cession is to be located.

(1) Business plan for the pro-
posed concession that identifies:

(a) the type of business;

(b) the park name and the busi-
ness’ specific location within the park;

(c) services to be offered;

(d) proposed concession fee;

(e) the percentage mark up of
goods and services to be offered,

(f) a description of how the busi-
ness will be operated;

(g) an assurance statement that
the concessionaire will follow all federal,
state and local statutes or ordinances and
regulations or rules;

(h) a proposed maintenance
schedule;

(i) a building and improvements
schedule outlining any proposed capital
improvements, including a plan for the
financing of the capital improvements, if
applicable;

(j) identification of all investors
or potential investors; and

(K) a current financial statement.

(2) A market analysis that:

(a) defines the market area;

(b) identifies existing concessions
and other similar ventures within the market
area and an indication of their success;

(¢) provides the results of any
existing public demand survey; and

(d) estimates the economic
impact to the park and neighboring commu-
nity.

(3) Plan for advertising and pro-
moting the proposed concession and the
park.

(4) Environmental evaluation of
the effects of operating the proposed busi-
ness that addresses solid and liquid waste
generation/removal; air quality; water qual-
ity; and compliance with federal, state and
local environmental laws.

(5) A cultural property evaluation
that includes the identification and signifi-
cance of cultural properties in the project
area and outlines the project impact on cul-
tural properties and proposed impact miti-
gation, which follows appropriate state or
federal cultural property legislation, guide-
lines and standards, and is coordinated with
appropriate federal and state agencies,
including the state historic preservation
office.

(6) Statement of the proposed
terms and conditions relating to revenue
generated to the state and term of agree-
ment.
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(7) Identification of required per-
mits from other agencies and authorization
or pre-approval, as required.

(8) Description of past business
or other experience that demonstrates the
interested person’s ability to operate the
concession.

(9) Projected revenue statement.

E. The division shall not
evaluate incomplete proposals. The divi-
sion may request additional information
from the interested person as necessary for
the proposal’s review and evaluation.

F. The division may allow
persons submitting proposals the opportuni-
ty to discuss the proposals with the division
and revise the proposals, but may accept
proposals without these discussions. The
division may permit interested persons to
revise their proposals after submittal of pro-
posals and prior to the division’s acceptance
for the purpose of obtaining best and final
offers. The division may conduct negotia-
tions with interested persons who submit
proposals the division finds to be reason-
ably likely to be selected.

G The division should
notify the interested person of its decision to
accept or reject the proposal. During the
review process, the division reserves the
right to seek comment on a proposal from
the public, federal and state agencies and
other appropriate entities. If the division
requests comments, it may take additional
time to review and evaluate a proposal and
reach a decision to accept or reject the pro-
posal.

H. When an existing con-
cession contract expires, the division shall
not give the existing concessionaire prefer-
ence for selection. The division may con-
sider performance and the amount of capital
investment in the selection process.
[19.5.5.8 NMAC - Rp, 19.5.5.8 NMAC,
1/1/2008]

19.5.5.9 CRITERIA FOR
GRANTING CONCESSION CON-
TRACTS: The secretary shall consider at
least the following in determining whether
or not to grant a concession contract.

A. Concessions shall:

(1) provide a needed service or a
service in which visitors have shown a sub-
stantial interest and the service is not ade-
quately provided within the park or within
the area;

(2) provide services to the gener-
al public rather than a particular individual
or group;

(3) enhance, improve, protect and
conserve park natural, historical and cultur-
al resources;

(4) provide reasonable revenue to
the state in exchange for the concession
agreement;

(5) include facilities that are of
sufficient size to support the proposed activ-
ity and that are harmonious in form, line,
color and texture with the surrounding land-
scape; and

(6) be consistent with the park
management and development plan in effect
for the park in which the concession is to be
located.

B. The division shall not
grant new concession contracts unless the
director and secretary have approved a park
management and development plan that
identifies the concession development.

C. Concessionaires shall:

(1) provide evidence to the divi-
sion that the concessionaire possesses a suf-
ficient level of experience and adequate
financial resources to operate the conces-
sion in an efficient and professional man-
ner; and

(2) not have past concession per-
formance problems, such as repeated non-
compliance with previous or current con-
cession contracts or concession permits or
19.5.5 NMAC.

[19.5.5.9 NMAC - Rp, 19.5.5.9 NMAC,
1/1/2008]

19.5.5.10 CONCESSION CON-
TRACT PROVISIONS: Following a pro-
posal’s acceptance, the division shall enter
into negotiations with the successful offeror
for a concession contract to operate the con-
cession or with a concessionaire to amend
an existing concession contract. To the
extent 19.5.5.10 NMAC contradicts an
existing concession contract in effect on
May 15, 1997, 19.5.5.10 NMAC shall not
apply to those contracts unless they are
renegotiated or amended. The concession
contract’s provisions shall be consistent
with the following requirements.

A. The concession con-
tract’s term shall be limited to the shortest
period possible and the term shall not
exceed five years unless justified by at least
the following: the amount of a concession-
aire’s investment, the capital improvements
made or to be made on the premises and the
types of services offered. Under no circum-
stances shall the concession contract’s term
exceed 30 years. The division may termi-
nate the concession contract for the conces-
sionaire’s noncompliance with the conces-
sion contract or 19.5.5 NMAC.

B. Each concession con-
tract shall include a legal description or a
detailed map that defines the area in which
the concession will operate.

C. A concession contract
is subject to limitations applicable federal
and state agencies place on the division.
The division reserves the right to install
park facilities and utilities and to use the
park for authorized purposes. The division

reserves the right to close the park or the
concessionaire’s operations for reasonable
law enforcement or safety purposes.

D. A concession contract
shall require the concessionaire to pay the
division a monthly concession fee, based on
a flat fee or a percentage of the concession-
aire’s net receipts from sales and services.
The concessionaire shall submit the conces-
sion fee and a monthly report detailing net
receipts from sales and services on a divi-
sion provided form to the concessions
administrator at the division office in Santa
Fe. The concession fee and monthly report
shall be postmarked no later than 5:00 p.m.
on the 25th day of the month after the
reporting month, unless the 25th falls on a
Saturday, Sunday or state-recognized holi-
day in which case the concession fee and
monthly report shall be postmarked no later
than 5:00 p.m. of the next business day. The
concessionaire’s failure to submit the con-
cession fee and monthly report shall result
in a penalty fee of 10 percent of the conces-
sion fee for the month that is late or $50.00,
whichever is greater.

E. The concession con-
tract shall include a schedule for construc-
tion. If the schedule for construction
includes improvements to publicly owned
property, the division may authorize the
concessionaire in writing to expend a per-
centage of amounts due the division in lieu
of remitting them to the division for con-
struction and alterations to publicly owned
property to benefit the park. Improvements
shall be consistent with the park manage-
ment and development plan and the conces-
sionaire shall obtain the division’s prior
approval for the improvements.

F. The concession con-
tract shall require the concessionaire to have
liability and workers’ compensation insur-
ance naming the state of New Mexico as co-
insured, and indemnifying the state of New
Mexico, the department and other state
agencies or the United States, if required,
for public liability, personal injury and
property damage in amount equal to or
greater than the liability limits set forth in
NMSA 1978, Section 41-4-19, as it may be
amended from time to time along with
worker’s compensation insurance, prior to
taking control of the concession premises.

G. The concession con-
tract shall require the concessionaire, prior
to taking control of the concession premis-
es, to have the greater of:

(1) financial assurance satisfacto-
ry to the division conditioned upon the
faithful performance of the concession con-
tract in a minimum amount of 10 percent of
the gross receipts from sales and services
for the prior year; or

(2) financial assurance satisfacto-
ry to the division conditioned upon the
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faithful performance of the concession con-
tract in a minimum amount of $5,000 annu-
ally, by performance bond or irrevocable
letter of credit; if the receipts are anticipat-
ed to be less than $50,000, the division shall
consider the concession operation’s size and
nature and may reduce the financial assur-
ance amount.

H. The concessionaire
shall properly maintain concession facilities
and real property the concessionaire intends
to use in operating the concession and capi-
tal improvements the concessionaire makes
to the premises. The concessionaire shall
complete maintenance with due diligence,
in a commercially reasonable manner, so as
to ensure visitors’ health, safety and wel-
fare. The concessionaire shall prepare an
annual operation and maintenance plan,
which requires the superintendent’s
approval. The superintendent shall submit a
copy of the approved operation and mainte-
nance plan to the concessions administrator.
The approved operations and maintenance
plan shall become part of the file the con-
cessions administrator maintains.

L. The concessionaire
shall comply with appropriate local, state
and federal laws and shall comply with cur-
rent applicable environmental regulations
or rules and building code requirements,
including those for accessibility, historical
preservation and cultural properties protec-
tion. The concessionaire shall obtain appli-
cable permits prior to beginning construc-
tion and provide copies to the superinten-
dent.

J. Concessions offering
food services shall comply with federal
statutes and regulations, state statutes and
rules and county or municipal ordinances
regarding food sanitation.

K. A concession’s adver-
tising and signs within the park shall be sub-
ject to the director’s prior written approval,
and the appropriate federal agency if appli-
cable. Approvals shall become a part of the
file the concessions administrator main-
tains. Advertising through any media,
including the internet, shall acknowledge
that the concession premises are within the
park in which the concession is located.
Printed information using the logo of the
division or a federal agency requires prior
written approval from the division or the
federal agency.

L. No concession contract
shall be amended except by written instru-
ment executed by the parties and approved
by the New Mexico board of finance and
applicable state or federal agencies.

M. Either the division or a
concessionaire may request to amend the
concession contract provisions or to renego-
tiate the contract at any time during the con-
tract term. A concessionaire shall make
such a request in writing to the superinten-

dent. Within 30 calendar days of receipt of
such a request, the division should either
notify the concessionaire of its decision or
schedule a meeting with the concessionaire
to negotiate the contract. If the concession-
aire seeks to amend the contract provisions
or to renegotiate the contract in order to
expand services beyond those authorized by
the concession contract, the concessionaire
shall comply with 19.5.5.8 NMAC. The
concessionaire shall also submit a copy of a
request for amendment to the concessions
administrator.

N. Upon expiration or ter-
mination of the concession contract, the
concessionaire shall have 120 calendar days
to either sell the permanent improvements
that have been placed on the concession
premises with the secretary’s prior written
approval as required in Subsection N of
19.5.5.10 NMAC or remove the personal
and movable property from the concession
premises at the concessionaire’s own cost.
The concessionaire shall restore the conces-
sion premises to a safe and natural condition
after removing permanent improvements
that the division has not authorized the con-
cessionaire to leave in place.

0. A concessionaire shall
establish and maintain a system for record
keeping that uses generally accepted
accounting principles. A concessionaire
shall submit a year-end financial statement
a New Mexico independent certified public
accountant prepared that includes an
income statement, balance sheet and state-
ment of cash flows no later than 90 calendar
days after the end of the concession fiscal
year to the concessions administrator at the
division office in Santa Fe. The level of
certified public accountant assurance certi-
fication may be an audit, review or compi-
lation of the financial statements. The divi-
sion shall consider the amount of the con-
cessionaire’s gross receipts from sales and
services and length of term of the conces-
sion contract when determining the level of
certification required.

P. The department and, if
applicable, the federal agency shall have
access to and may examine and audit a con-
cessionaire’s pertinent books, documents,
papers and other records related to the con-
cession business operated pursuant to the
concession contract during the concession
contract’s term and for three years after the
concession contract has expired. A conces-
sion shall make such records available at the
concession operation or at the division’s
office in Santa Fe upon demand during
usual business hours. Such records include
financial, employer and equipment records.

Q. If the division operates
the park in which the concession is located
pursuant to a lease with a local, state or fed-
eral agency, the concession contract is sub-
ject to the lease agreement between the divi-

sion and the agency and may require the
appropriate agency’s approval.

[19.5.5.10 NMAC - Rp, 19.5.5.10 NMAC,
1/1/2008]

19.5.5.11 CONCESSION CON-
TRACT APPROVAL BY NEW MEXI-
CO BOARD OF FINANCE: Concession
contracts require the New Mexico board of
finance’s approval. After the parties have
agreed on contract terms and signed the
concession contract, the division shall sub-
mit the concession contract to the board of
finance for approval.

[19.5.5.11 NMAC - Rp, 19.5.5.11 NMAC,
1/1/2008]

19.5.5.12 ASSIGNMENT AND
SUBCONTRACTS OF CONCESSION
CONTRACTS:

A. A concessionaire shall

not transfer, sell, subcontract, encumber,
assign, extend, renew, assign management
responsibilities, exchange concession busi-
ness or property or assign rights a conces-
sion contract grants, without the secretary’s
prior written approval. In addition, the
above transactions may also require the
approval of the New Mexico board of
finance and the appropriate federal or state
agency. Subcontracts are subject to the con-
cession contract’s terms and provisions.

B. The secretary may
choose not to approve a transfer, sale, sub-
contract, encumbrance, assignment, exten-
sion, renewal, assignment of management
responsibilities, exchange of concession
business or property or an assignment of
rights that a concession contract grants at
the secretary’s discretion or may place
appropriate conditions on approval, includ-
ing modification of the concession con-
tract’s terms and conditions as a condition
of approval. The secretary shall not unrea-
sonably withhold a sale or transfer or place
unreasonable conditions or modifications
on a concession contract as a condition of
approval.

C. A concessionaire who
seeks to subcontract services the concession
contract authorizes shall submit a proposed
subcontract to the superintendent who shall
attach a forwarding letter with recommen-
dations concerning the proposed subcon-
tracting to the concessions administrator.
The division may request additional infor-
mation from the concessionaire as neces-
sary for the subcontract’s review and evalu-
ation. The division shall notify the conces-
sionaire after the proposed subcontract’s
receipts of its decision to approve or reject
the subcontract. The concessionaire shall
submit the subcontract for approval at least
90 calendar days prior to the subcontract’s
intended effective date to allow for approval
by the board of finance and the appropriate
federal or state agency, if required.
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[19.5.5.12 NMAC - Rp, 19.5.5.12 NMAC,
1/1/2008]

19.5.5.13 REVIEW OF DECI-
SIONS BY THE DEPARTMENT:

A. Requests for review or
written responses.

(1) If the division proposes to ter-
minate a concession contract for noncom-
pliance with the contract terms, the division
shall send a notice of proposed termination
to the concessionaire identifying the areas
of noncompliance. The notice shall provide
that the concessionaire may request review
by the secretary of the division’s proposal to
terminate by responding in writing to the
proposal to terminate within 15 calendar
days after the notice of the proposed termi-
nation’s receipt. The notice shall provide
that proposed termination shall be effective
30 calendar days after the concessionaire’s
receipt of the notice if the concessionaire
does not request review. The division may
include in a concession contract provisions
that provide other reasons for termination
and a review process for terminations based
upon those reasons.

(2) If the division decides to ter-
minate a concession contract immediately
without notice due to a life endangering sit-
uation, the concessionaire may request
review by the secretary or respond in writ-
ing within 15 calendar days after termina-
tion.

(3) If the division does not
approve a concessionaire’s request for
transfer, sale, subcontract or any other
transaction requiring approval as set forth in
Subsection A of 19.5.5.12 NMAC, the con-
cessionaire may request review by the sec-
retary or respond in writing within 15 cal-
endar days after receipt of notice that the
division did not approve the transfer, sale,
subcontract or other transaction.

B. Review by the secretary
shall consist of an informal oral response by
the concessionaire in which the concession-
aire may present justification, facts, etc. that
support continuing the concession’s opera-
tion. If the concessionaire requests review
of a decision, the department shall meet
with the concessionaire within 15 calendar
days following the request. The secretary
may designate an employee of the depart-
ment, but not of the division, to hear the
concessionaire’s response.

C. The secretary shall con-
sider the concessionaire’s written or oral
response. The secretary shall send a final
notice to the concessionaire either affirming
or withdrawing the decision within 15 cal-
endar days after the written response’s
receipt or within 15 calendar days after the
oral response. The secretary’s decision
shall be final and is not subject to further
review or appeal within the department.

[19.5.5.13 NMAC - Rp, 19.5.5.13 NMAC,
1/1/2008]

19.5.5.14
MITS:

CONCESSION PER-

A. A concession permit is
valid for one year or less. For outfitters and
guides, the concession permit’s full one-
year period is from April 1st until March
31st annually. All other concession permits
are valid for 12 months from the date of
issue, unless otherwise indicated on the
concession permit.

B. A person applying for a
concession permit shall obtain a concession
permit application from the superintendent
at the park where the applicant intends to
operate. The application shall require the
following information: a detailed descrip-
tion and location of the proposed activity,
when the proposed activity will take place
and the number of people involved; the
applicant’s information including name,
address and telephone number; the appli-
cant’s New Mexico tax identification num-
ber and proof of insurance naming the state
of New Mexico, the department and the
division as additional insured; and a hold
harmless agreement signed by the applicant.
The person shall complete the application
and return it to the superintendent along
with the concession permit fee (see 19.5.6
NMAC). An outfitter or guide shall submit
a concession permit application to the
superintendent by March 1st if the applicant
intends to hold a concession permit for the
full permit term beginning April Ist.

C. The superintendent
shall review the application and determine
whether the service or activity meets the
following criteria:

(1) does not significantly adverse-
ly impact an existing concessionaire’s oper-
ation;

(2) provides a needed service to
park visitors or a service in which the pub-
lic has shown a substantial interest;

(3) enhances, improves or pro-
tects park resources or enjoyment thereof;
and

(4) meets the concession permit
definition in 19.5.1.7 NMAC.

D. The superintendent
should contact the applicant within 15 cal-
endar days if the application is incomplete.
The superintendent may request additional
information from the applicant as necessary
for the application’s review and evaluation.
The regional manager shall submit applica-
tions the superintendent and regional man-
ager approve to the concessions administra-
tor for the division’s processing and review
and the secretary’s final approval.

E. The concession permit-
tee shall not maintain fixed assets within the
park.

F. The concession permit-
tee’s business address shall be outside of the
park.

G Concession permittees,
their employees and their clients shall pay
applicable fees associated with a park’s use.
See 19.5.6 NMAC.

H. A concession permit is
valid only within the park for which it is
issued. However, a concession permittee
may use a single concession permit for
Heron Lake state park and El Vado Lake
state park or Elephant Butte Lake state park
and Caballo Lake state park.

L The division shall not
issue a concession permit until the applicant
has provided proof of insurance, which
shall at a minimum provide a $1,000,000
limit for each occurrence and a $2,000,000
general aggregate limit.

J. Concession permittees,
their employees and their clients are subject
to appropriate state rules and federal regula-
tions.

K. Concession permits are
not transferable. A concession permittee
shall not sell or transfer a concession permit
for any reason. The department shall not
refund a portion of the permit fee if the per-
mittee ceases business during the permit
year.

L. The director may limit
the number and type of concession permits
issued for a park in order to protect park
resources. In determining whether to limit
the number or type of concession permits,
the director shall consider factors such as
impact to the park infrastructure or impact
to natural resources such as vegetation,
erodible soils, etc. The director may pre-
scribe special requirements and conditions
for concession permits when it is in the divi-
sion or state’s best interests, including limi-
tations on use of park resources, grounds
and facilities; designation of a specific area
within a park in which a concession permit-
tee is allowed to operate; designation of
specific days or hours during which a con-
cession permittee is allowed to operate; lim-
itations on prices the concession permittee
charges; requirements for submission of use
and price data including number of cus-
tomers and charges for services provided;
and training requirements.

M. A permittee shall not
violate a condition or restriction of the con-
cession permit or 19.5.5 NMAC. The divi-
sion may immediately cancel a concession
permit if the permittee violates the conces-
sion permit or 19.5.5 NMAC.
[19.5.5.14 NMAC - Rp, 19.5.5.14 NMAC,
1/1/2008]
19.5.5.15 OUTFITTERS AND
GUIDES:

A. An outfitter may apply
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for one concession permit and purchase
guide cards for guides the outfitter employs
who will be conducting guided fishing,
boating or rafting trips. The outfitter shall
provide the superintendent with a list of
guides and request the number of guide
cards the outfitter wishes to purchase at the
time the outfitter submits a concession per-
mit application and fee. The fee for a guide
card shall be the same as the fee for a con-
cession permit. See 19.5.6 NMAC. During
the concession permit’s term, the outfitter
shall have public liability and workers’
compensation insurance in force and effect
with a carrier licensed to do business in
New Mexico, naming the state of New
Mexico, the department and the division as
principal beneficiaries. The public liability
insurance shall cover personal injury and
property damage in amounts equal to or
greater than the liability limits set forth in
NMSA 1978, Section 41-4-19, as it may be
amended from time to time.

B. The number of guides
on the permittee’s guide list may exceed the
number of guide cards the permittee pur-
chased. However, at no time shall the num-
ber of guides conducting commercial activ-
ity in a park exceed the number of guide
cards the division issued to the permittee.
Only guides whose names appear on the
permittee’s guide list may conduct guided
trips.

C. Each guide shall be
able to present a guide card to a state park
official at all times when the guide is con-
ducting commercial activity in a park.

D. The  permittee s
responsible for all guide cards the division
issues to the permittee and for updating the
guide list as necessary and providing the
updated guide list to the superintendent.

E. Each outfitter shall sub-
mit an annual report that provides informa-
tion concerning the outfitter’s activities for
the preceding year to the superintendent by
March 15th. Annual reports shall include
dates of guided trips, number of trips on
each date and total number of clients on
each date or a statement that no trips were
made during the year.

[19.5.5.15 NMAC - Rp, 19.5.5.14 NMAC,
1/1/2008]

19.5.5.16 SPECIAL REQUIRE-
MENTS FOR THE SAN JUAN RIVER
LOCATED IN NAVAJO LAKE STATE
PARK:

A. A permittee or guide
shall not take more than three clients on a
wade trip or more than three clients on a
float boat at one time.

B. Permittees and guides
are subject to boat safety inspections at all
times while boating.

C. Permittees shall not
anchor boats to fishing piers and shall

anchor boats well away from fishing piers.

D. Commercial boat use is
allowed only from the Texas hole down-
stream.

E. Permittees and guides
shall ready their boats before launching.
After launching, permittees and guides shall
remove vehicles and trailers from the
launching area or park the vehicles and
trailers in designated parking areas. Vehicle
use is restricted to launching and retrieving
roads. Vehicle use on other roads or trails
inside gated areas is prohibited.

F. Permittees and guides
may access restricted or special use areas
for launching and loading boats.
Permittees, guides and permittees’ employ-
ees or agents shall close gates upon leaving
those areas when no other boaters are using
or waiting to use the launching or loading
areas.

G Permittees shall identi-
fy their boats with the permittee’s company
name prominently and clearly printed on the
vessel on both the port and starboard sides.
Lettering shall be at least three inches in
height.

H. Division personnel
shall mark annual day use passes for outfit-
ters and guides with a code number specifi-
cally assigned to each outfitter. When pur-
chasing annual passes, permittees and
guides shall advise division personnel that
they represent an outfitter.

I Permittees shall submit
a Navajo Lake state park San Juan river trip
ticket for commercial trips taken on the San
Juan river. The superintendent shall pro-
vide permittees with trip tickets. The per-
mittee, or the permittee’s guide or agent,
shall complete this form on the day of each
commercial trip and deposit the completed
form in a park self-pay tube on the same day
a trip is made. Self-pay tubes are available
on the San Juan river for this purpose. A
self-pay tube is also available at the Navajo
Lake state park visitor center.

J. Permittees and guides
operating on the San Juan river shall have a
current red cross or American heart associa-
tion CPR certificate and a current red cross
or American heart association basic first aid
certificate. Permittees shall submit certifi-
cates to the superintendent.

K. Permittees are responsi-
ble for training guides in safe boating and
wading operations and proper fishing eti-
quette.

[19.5.5.16 NMAC - Rp, 19.5.5.14 NMAC,
1/1/2008]

19.5.5.17 PROHIBITED COM-
MERCIAL ACTIVITIES: The following
commercial activities are prohibited within
the state parks system:

A. commercial  activity
without written authorization pursuant to a

concession contract, concession permit,
film permit or special use permit;

B. services or activities
not benefiting the visitor’s experience;
C. services or activities

that may threaten the public’s health or safe-
ty;

D. services or activities
that may threaten or damage park resources;
E. sale of goods or servic-

es outside of a specifically-defined location
designated for a concession, unless author-
ized in a concession permit, special use per-
mit or cooperative agreement; and

F. solicitation of unwant-
ed business.
[19.5.5.17 NMAC - Rp, 19.5.5.15 NMAC,
1/1/2008]

19.5.5.18 CONCESSION MAN-
AGEMENT PROCEDURES: The super-
intendent is the division’s designated repre-
sentative with concessionaires and conces-
sion permittees in day-to-day operations.
Concessionaires shall direct questions con-
cerning a concession contract or permit,
including responsibilities pursuant to the
contract or permit and interpretation of a
contract’s or permit’s terms to the superin-
tendent. Concessionaires or concession
permittees shall direct questions, problems
or complaints to the superintendent. The
concessions administrator shall maintain
historical, fiscal and administrative records
at the division office in Santa Fe to ensure
compliance with the concession contract.
The concessions administrator shall notify
the director of a concession contract’s expi-
ration at least nine months prior to the expi-
ration date.

[19.5.5.18 NMAC - Rp, 19.5.5.16 NMAC,
1/1/2008]
19.5.5.19 INSPECTIONS:

A. Concessionaires  are
subject, with prior notice, to a state park
official’s inspection of the concession prem-
ises for public safety and health reasons and
to monitor compliance with the concession
contract and operation and maintenance
plan. Concessionaires shall always main-
tain a safe and healthy environment for the
public and the concessionaire’s employees.

B. The department shall
have the right to close down a concession
operation at any time without prior notice in
order to protect the safety and health of
parks, visitors and staff.

C. Concession operations
shall comply with applicable codes and
rules or regulations of applicable authori-
ties.

[19.5.5.19 NMAC - Rp, 19.5.17 NMAC,
1/1/2008]

19.5.5.20 PREFERENCES
FOR BLIND PERSONS: The department
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shall comply with NMSA 1978, Section 22-
14-27 in assuring that it gives blind persons
the commission for the blind licenses pref-
erence in the establishment and operation of
vending machines with the state parks sys-
tem when blind persons may properly and
satisfactorily operate vending machines.
[19.5.5.20 NMAC - Rp, 19.5.5.19 NMAC,
1/1/2008]

History of 19.5.5 NMAC:
Pre NMAC History: None.

History of Repealed Material:

19.5.4 NMAC (filed 12/12/02), Lease Lot
Provisions, repealed 1/1/2008.

Other History:

19 NMAC 5.5, Concession Activities, filed
12/17/96, was renumbered, reformatted,
amended and replaced by 19.5.5 NMAC,
Concession Activities; effective 12/31/02.
19.5.5 NMAC, Concession Activities (filed
12/12/02) replaced by 19.5.5 NMAC,
Concession Activities, effective 1/1/08.

NEW MEXICO ENERGY,
MINERALS AND NATURAL
RESOURCES

DEPARTMENT
STATE PARKS DIVISION

TITLE 19 N ATURAL
RESOURCES AND WILDLIFE

CHAPTER 5 STATE PARKS AND
RECREATION

PART 7 FILMING IN STATE
PARKS

19.5.7.1 ISSUING AGENCY:

Energy, Minerals and Natural Resources
Department, State Parks Division.
[19.5.7.1 NMAC - N, 1/1/2008]

19.5.7.2 SCOPE: 19.5.7
NMAC applies to filming and photography
occurring with a park.

[19.5.7.2 NMAC - N, 1/1/2008]

19.5.7.3 STATUTORY
AUTHORITY: 19.5.7 NMAC is author-
ized pursuant to NMSA 1978, Section 9-1-
5(E) and Section 16-2-2 ef seq.
[19.5.7.3 NMAC - N, 1/1/2008]

19.5.7.4
Permanent.
[19.5.7.4 NMAC - N, 1/1/2008]

DURATION:

19.5.7.5 EFFECTIVE DATE:
January 1, 2008, unless a later date is cited
at the end of a section.

[19.5.7.5 NMAC - N, 1/1/2008]

19.5.7.6 OBJECTIVE: 19.5.7
NMAC'’s objective is to establish proce-

dures for issuance of film permits within parks.
[19.5.7.6 NMAC - N, 1/1/2008]

19.5.7.7 DEFINITIONS: [RESERVED]
[See 19.5.1.7 NMAC for definitions.]
[19.5.7.7 NMAC - N, 1/1/2008]

19.5.7.8 ACTIVITIES REQUIRING A FILM PERMIT: An individual or
entity shall obtain a division-issued film permit for a film or photography project when the
film or photography project:

A. involves commercial filming;

B. will or may impact a park’s natural, cultural or recreational resources or
disrupt or interfere with visitors’ use and enjoyment;

C. uses actors, models, special effects, vehicles, sets or props;

D. requires entry into areas closed to visitors;

E. involves articles of commerce for the purpose of commercial advertis-
ing; or

F. requires closure of all or part of a park.

[19.5.7.8 NMAC - N, 1/1/2008]

19.5.7.9 ACTIVITIES NOT REQUIRING A FILM PERMIT: An individual
or entity does not need to obtain a film permit:

A. when using a camera or other audio or video recording device for the
individual or entity’s own personal use in areas open to visitors;

B. for commercial photography, so long as the project does not require a
film permit for any of the reasons stated in 19.5.7.8 NMAC; or

C. when filming or photographing a news event that occurs in a park.

[19.5.7.9 NMAC - N, 1/1/2008]
19.5.7.10 APPLICATION FOR A FILM PERMIT:

A. An individual or entity shall apply for a film permit with the division’s
office in Santa Fe at least 30 calendar days before the film or photography project is to start
by submitting a division-developed film permit application and the non-refundable film per-
mit application fee. The individual or entity may not begin the film or photography project
until the division issues the film permit.

B. The film permit application shall include the following, as applicable:

(1) name, address, phone number, fax number and e-mail of the individual or enti-
ty applying for the film permit and the local contact;

(2) a brief description of the proposed film or photography project including:

(a) whether it is a feature film; still photography; television series, movie or pilot;
documentary; video; television commercial; or other;

(b) title or product;

(c) the project’s content;

(d) producer;

(e) director;

(f) production manager; and

(g) number in cast;

(3) the name of the park where the proposed film or photography project would
occur;

(4) the dates and times the proposed film or photography project would occur in
the park;

(5) description of how the individual or entity would use the park, the approximate
number of people and vehicles involved, special accommodations needed and special effects
planned, including any activity that involves fire;

(6) whether partial or full closures of the park will be needed;

(7) whether equipment or vehicles will be used off of established trails or outside
of developed areas; and

(8) additional information the division requests to determine the proposed pro-
ject’s nature and potential impacts upon the park’s resources and visitors.

[19.5.7.10 NMAC - N, 1/1/2008]

19.5.7.11 FILM PERMIT ISSUANCE OR DENIAL:

A. After receipt of the film permit application and the application fee, the
division shall either:

(1) issue the film permit with such conditions as the division deems necessary,
including those needed to protect park resources or to ensure visitors’ safety and enjoyment,
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upon the applicant’s submission of the following:

(a) payment of film permit fees pursuant to 19.5.7.12 NMAC, park fees pursuant to 19.5.7.13 NMAC, as well as costs for divi-
sion staff or equipment needed for the project to occur (e.g. providing a snowplow and operator to remove snow from roads normally closed
for the winter) and for park fees the division loses as a result of a park’s full or partial closure;

(b) a damage deposit sufficient to cover the division’s costs for restoration that public liability insurance does not cover and clean
up; the division will calculate the damage deposit based on the size, number of hours and days, number of individuals involved and the pro-
ject’s overall complexity;

(c) certificate of worker’s compensation; and

(d) certificate of insurance for public liability for personal injury and property damage in amounts greater than or equal to the lia-
bility limits set forth in NMSA 1978, Section 41-4-19, as it may be amended, which shows the department as an additional insured; or

(2) deny the film permit application in writing for any of the following reasons:

(a) the film permit application does not contain the information required by 19.5.7.10 NMAC.

(b) the proposed film or photography project is incompatible with park resources and visitor use and demand;

(c) the proposed film or photography project depicts activities that are incompatible with or damage the division’s image;

(d) the proposed film or photography project will or may risk division employee and visitor safety or damage division property
or the park’s natural and cultural resources; or

(e) the park lacks sufficient staff to monitor the proposed film or photography project’s activity.

B. If the division denies the film permit application because it is incomplete or for any reason listed in Paragraph (2) of
Subsection A of 19.5.7.11 NMAC, the applicant may provide additional information to complete the film permit application or revise the
film permit application for the division’s reconsideration.

[19.5.7.11 NMAC - N, 1/1/2008]

19.5.7.12 FILM PERMIT FEES:
A. Non-refundable application fee: $100.00.
B. Rental fees.
Motion pictures/videos/television documentaries:
1-30 people $250/location/day
31-60 people $500/location/day
over 60 people $1000/location/day
Commercial still photography:
1-10 people $100/location/day
11-30 people $150/location/day
over 30 people $250/location/day
C. Monitoring fees: $25 per ranger/per hour.
D. Damage deposits.
Less than five people, no stock (animals), props or sets $500
Five to 10 people, no stock (animals) $1000
Six to 24 people or up to five consecutive calendar days $2000
scheduled filming; complex sets; construction of sets at plus $100
location per
animal/per
day
25 or more people or more than five consecutive $5000
calendar days scheduled filming; complex sets; plus $100
construction of sets at location per
animal/per
day

[19.5.7.12 NMAC - N, 1/1/2008]

19.5.7.13 PAYMENT OF PARK FEES:

A. Persons associated with the filming project shall pay the generally applicable visitor fees including camping and elec-
trical and sewage hook-up. Day use fees are not charged.

B. The permittee or those involved in the film or photography project shall not use annual permits to cover day use or

camping fees for film or photography projects that require closure of all or part of a park.
[19.5.7.13 NMAC - N, NMAC, 1/1/2008]

19.5.7.14 PARK MONITORS:

A. The division may assign staff to monitor all aspects of filmi