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Notices of Rulemaking and Proposed Rules
ALBUQUERQUE - 

BERNALILLO COUNTY 
AIR QUALITY CONTROL 

BOARD

NOTICE OF RULEMAKING 
HEARINGS TO CONSIDER 

AMENDING EXISTING RULES 
20.11.63 NMAC- NEW SOURCE 
PERFORMANCE STANDARDS 
FOR STATIONARY SOURCES 

AND 20.11.64 NMAC- EMISSION 
STANDARDS FOR HAZARDOUS 

AIR POLLUTANTS FOR 
STATIONARY SOURCES

The Albuquerque-Bernalillo County 
Air Quality Control Board (“AQCB”) 
will hold a public hearing on 
December 10, 2024 at 5:30 p.m. to 
consider AQCB Petitions No. 2024-
04 and 2024-05, filed by the City of 
Albuquerque Environmental Health 
Department (“EHD”).  The hearing 
is expected to last approximately 
two hours, with deliberations to 
take place immediately after or at a 
separate board meeting.  The hearing 
will be held at One Civic Plaza NW, 
Albuquerque, NM, 87102.  Final 
hearing details will be posted online. 
See the Contact Information below 
for ways to learn more and receive 
updates.

Contact Information. 
Websites: www.cabq.gov/airquality/
air-quality-control-board and www.
cabq.gov/airquality/regulation-
development/public-notices-and-
comment-opportunities.
Phone: AQCB Hearing Clerk, 505-
768-1915.
Email: airboard@cabq.gov.
In-Person Address: EHD, One Civic 
Plaza NW, 3rd Floor, Room 3023, 
Albuquerque, NM 87102 during 
normal business hours. 
Postal Mail Address: EHD, P.O. Box 
1293, Albuquerque, NM 87103.

Hearing Details.
1) The proposed regulatory change 
would amend existing rule 20.11.63 
NMAC- New Source Performance 
Standards for Stationary Sources, to 

incorporate by reference all updates 
to the New Source Performance 
Standards (NSPS) as promulgated by 
the U.S. Environmental Protection 
Agency, codified at 40 C.F.R. Part 
60 and adopted under Section 111 
of the Clean Air Act (including 
appendices) through November 15, 
2024. The amendments are necessary 
to incorporate the most recent 
federal standards and ensure that the 
federal standards are enforceable 
locally.  Following  adoption of this 
amendment, EHD will request that 
EPA update the delegated authority to 
enforce the NSPS.

2) The proposed regulatory change 
would amend existing rule 20.11.64 
NMAC- Emission Standards 
for Hazardous Air Pollutants for 
Stationary Sources, to incorporate by 
reference all updates to the National 
Emission Standards for Hazardous Air 
Pollutants (NESHAP) as promulgated 
by the U.S. Environmental Protection 
Agency and codified at 40 C.F.R. 
Part 61 and Part 63, and adopted 
under Section 112 of the Clean Air 
Act (including appendices) through 
November 15, 2024. The amendments 
are necessary to incorporate the 
most recent federal standards and 
ensure that the federal standards are 
enforceable locally.  Following the 
adoption of this amendment, EHD 
will request that EPA update the 
delegated authority to enforce the 
NESHAP.

The dockets, including copies of the 
proposed regulatory changes, are 
accessible online at www.cabq.gov/
airquality/air-quality-control-board 
under “Rulemaking Procedures”. The 
proposed, amended text is identified 
as Exhibit B to each petitions. Copies 
may also be obtained by contacting 
the AQCB Hearing Clerk. Paper 
copies cost 50 cents per page.

The hearing will be conducted in 
accordance with the Air Quality 
Control Act, NMSA 1978, Section 
74-2-6; the Joint Air Quality Control 
Board Ordinance, Revised Ordinances 
of Albuquerque 1994, Section 9-5-

1-6; Bernalillo County Code, Article 
II, Section 30-35; 20.11.82 NMAC, 
Rulemaking Procedures-AQCB; and 
other applicable procedures, including 
any pre-hearing orders.

Public Participation. AQCB hearings 
are open to the public.  All interested 
persons are encouraged to participate 
and will be given a reasonable 
opportunity to submit relevant data, 
views or arguments, orally or in 
writing, and to examine witnesses 
by filing a notice of intent to present 
technical testimony (NOI), filing an 
entry of appearance, or participating 
as a member of the general public.

Technical Testimony. Persons 
intending to present technical 
testimony must file a written NOI 
at least fifteen (15) days before the 
hearing pursuant to 20.11.82.20 
NMAC.  In addition to any 
requirements a pre-hearing order may 
have, an NOI shall: (1) identify the 
person for whom the witness(es) will 
testify; (2) identify each technical 
witness and state the qualifications of 
that witness, including a description 
of their education and work 
background; (3) include a copy of 
the direct testimony of each technical 
witness and state the anticipated 
duration of the testimony; (4) 
include the text of any recommended 
modifications to the proposed 
regulatory change; (5) list and attach 
an original copy of all exhibits 
anticipated to be offered, including 
any proposed statement of reasons for 
adoption of rules; and (6) be served 
pursuant to 20.11.82.16 NMAC and 
pre-hearing orders, including served 
on EHD. Unless otherwise provided 
for in a pre-hearing order, the filing 
of an NOI shall be accomplished by 
delivering the document to the AQCB 
Hearing Clerk via email, in-person, 
or postal mail address listed in the 
contact information above.

Entry of Appearance.  Any person 
affected by the proposed regulatory 
change may file and serve upon all 
parties an entry of appearance at least 
fifteen (15) days prior to the hearing 
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date and shall be a party.  In the event 
of multiple entries of appearance 
by those affiliated with one interest 
group, the hearing officer may 
consolidate the entries or divide the 
service list to avoid a waste of public 
resources.  A timely NOI shall be 
considered an entry of appearance.

Non-Technical Testimony/Public 
Comment. Any member of the public 
may present non-technical testimony 
and/or non-technical exhibits in 
connection with testimony, as long as 
the exhibits are not unduly repetitious 
of previous testimony.  No prior 
notification is required. A member 
of the public who wishes to submit 
a non-technical written statement 
instead of oral testimony shall file 
the written statement prior to the 
hearing or submit it at the hearing.  
Unless otherwise provided for in a 
pre-hearing order, written statements 
submitted prior to the hearing shall be 
delivered to the AQCB Hearing Clerk 
in the same manner as described 
above for filing a NOI.

Notice to Persons with Disabilities 
or Special Needs. If you have a 
disability or require special assistance 
to participate, including interpretation 
or an auxiliary aid, please contact 
the AQCB Hearing Clerk as soon as 
possible but no later than seventy-two 
(72) hours before the hearing.  Those 
in need of hearing assistance can call 
711.

Nondiscrimination Notice. The 
AQCB does not discriminate on the 
basis of race, color, national origin, 
sex, age or disability.  If you believe 
you have been discriminated against, 
you may submit a complaint at www.
cabq.gov/airquality/non-employee-
discrimination-complaints.  You 
may also contact Amanda Trujillo, 
Executive Assistant, General Services 
Division, at (505) 768-2534 or 
civilrights@cabq.gov.

Nếu bạn muốn thông báo này được 
dịch sang tiếng Việt, vui lòng truy cập 
www.cabq.gov/airquality/regulation-
development/public-notices-and-

comment-opportunities và sử dụng 
tính năng Dịch ở đầu trang.

AVISO DE AUDIENCIA DE 
REGLAMENTACIÓN PARA 
CONSIDERAR LA ENMIENDA 
A LA NORMATIVA VIGENTE 
20.11.63 NMAC- NORMAS 
DE RENDIMIENTO DE 
FUENTES NUEVOS PARA 
FUENTES ESTACIONARIAS 
Y 20.11.64 NMAC- NORMAS 
DE EMISIONES PARA 
CONTAMINANTES 
ATMOSFÉRICOS 
PELIGROSOS PARA FUENTES 
ESTACIONARIAS POR PARTE 
DE LA JUNTA DE CALIDAD 
DEL AIRE DE ALBUQUERQUE- 
CONDADO DE BERNALILLO

La Junta de Calidad del Aire de 
Albuquerque- Condado de Bernalillo 
(AQCB, por sus siglas en inglés) 
llevará a cabo una audiencia el 10 
de diciembre, 2024 a las 5:30 p.m. 
para considerar las Peticiónes No. 
2024-04 y 2024-05 de la AQCB, 
presentadas por el Departamento de 
Salud Ambiental de la Ciudad de 
Albuquerque (EHD, por sus siglas en 
inglés). Se espera que la audiencia 
dure aproximadamente dos horas, 
con deliberaciones inmediatamente 
despúes o en una audiencia sigiente. 
La audiencia se realizará en el edificio 
One Civic Plaza NW, Albuquerque, 
NM 87102. Los detalles finales de la 
audiencia serán publicados en línea.
Vea la información de contacto a 
continuación para saber más y recibir 
actualizaciones.

Información de contacto.
Páginas web: www.cabq.gov/
airquality/air-quality-control-board 
and www.cabq.gov/airquality/
regulation-development/public-
notices-and-comment-opportunities.
Teléfono: secretaria de audiencia de la 
AQCB, (505) 768-1915.
Correo electrónico: airboard@cabq.
gov.
Dirección en persona: EHD, One 
Civic Plaza NW, 3rd Floor, Room 
3023, Albuquerque, NM 87102 
durante horario comercial normal. 
Dirección de correo postal: EHD, P.O. 
Box 1293, Albuquerque, NM 87103.

Detalles de la Audiencia. 
1) El cambio normativo propuesto 
enmendaría la normativa vigente 
20.11.63 del Código Administrativo 
de Nuevo México (NMAC, por 
sus siglas en inglés)- Normas 
de Rendimiento para Fuentes 
Estacionarias Nuevas (NSPS, por sus 
siglas en inglés), para incorporar por 
referencia a todas las actualizaciones 
de las NSPS promulgadas por la 
Agencia de Protección Ambiental 
de los EE.UU (EPA, pur sus siglas 
en inglés) y codificadas en 40 C.F.R 
Parte 60 y adoptadas según Sección 
111 de la Ley de Aire Limpio 
(incluyendo apéndices) hasta el 15 de 
noviembre, 2024. Esta enmienda es 
necessaria para incorporar las normas 
federales más recientes y asegurar que 
las normas federales sean ejecutables 
al nivel local. Después de aprobación, 
EHD pedirá que la EPA actualize la 
autoridad delegada para ejecutar las 
NSPS.

2) El cambio normativo propuesto 
enmendaría la normativa vigente 
20.11.64 del Código Administrativo 
de Nuevo México (NMAC, por 
sus siglas en inglés)- Normas de 
Emisiones para Contaminantes 
Atmosféricos Peligrosos para Fuentes 
Estacionarias, para incorporar por 
referencia a todas los actualizaciones 
de las Normas Nacionales de 
Emisiones para Contaminantes 
Atmosféricos Peligrosos (NESHAP, 
por sus siglas en inglés) promulgadas 
por la Agencia de Protección 
Ambiental de los EE.UU y 
codificadas en 40 C.F.R Parte 61 
y Parte 63, y adoptadas según la 
Sección 112 de la Ley de Aire Limpio 
(incluyendo apéndices) hasta el 15 de 
noviembre, 2024.  Esta enmienda es 
necessaria para incorporar las normas 
federales más recientes y asegurar que 
las normas federales sean ejecutables 
al nivel local. Después de aprobación, 
EHD pedirá que la EPA actualize la 
autoridad delegada para ejecutar las 
NESHAP.

Se puede acceder a los expedientes 
normativos, incluyendo copias de 
los cambios normativos propuestos, 
en la página https://www.cabq.gov/



New Mexico Register / Volume XXXV, Issue 21/ November 5, 2024 2224
airquality/air-quality-control-board 
bajo “Rulemaking Procedures” 
(Procedimientos de Normativas) en 
la página web de la AQCB. El texto 
propuesto de enmienda de normativa 
se identifica en cada registro como 
Anexo B a las peticiónes.  También se 
pueden obtener copias comunicándose 
con la Secretaria de Audiencias de la 
AQCB. Se cobran 50 centavos por 
página por copias en papel.

La audiencia se llevará a cabo de 
acuerdo al Acta de Control de Calidad 
del Aire de los Estatutos Anotados 
de Nuevo México (NMSA, por sus 
siglas en inglés), 1978, Sección 74-2-
6; Ordenanza de la Junta de Calidad 
del Aire, Ordenanzas Revisadas 
de Albuquerque 1994, Sección 
9-5-1-6; Código del Condado de 
Bernalillo, Artículo II, Sección 30-
35; 20.11.82 NMAC, Procedimientos 
de Normativas-AQCB; y otros 
procedimientos aplicables, incluyendo 
todas las órdenes previas a la 
audiencia.

Participación pública. Las audiencias 
de la AQCB están abiertas al público. 
Se les alienta a participar a todas las 
personas interesadas y se les otorgará 
una oportunidad razonable para 
presentar datos relevantes, opiniones 
o argumentos, de forma oral o 
escrita, e interrogar a testigos luego 
de completar un aviso de intención 
de presentar testimonio técnico 
(NOI, por sus siglas en inglés), una 
actuación de comparecencia, o al 
participar como miembro del público.

Testimonio técnico. Las personas 
que pretendan presentar testimonio 
técnico deberán completar un NOI 
escrita al menos quince (15) días 
antes de la audiencia de conformidad 
a 20.11.82.20 NMAC. Además de 
todos los requisitos que una orden 
previa a la audiencia debe tener, 
un NOI deberá: (1) identificar a la 
persona en favor de la cual testificará 
el testigo; (2) identificar a cada 
testigo técnico que la persona quiera 
presentar e indicar las calificaciones 
de ese testigo, incluyendo una 
descripción de sus antecedentes de 
educación y de trabajo; (3) incluir 

una copia del testimonio directo 
de cada testigo técnico e indicar la 
duración estimada del testimonio 
de ese testigo; (4) incluir el texto de 
todas modificaciones recomendadas 
al cambio normativo propuesto; 
(5) enumerar y adjuntar una copia 
original de todas las pruebas que 
esa persona ofrezca en la audiencia, 
incluyendo todas las declaraciones 
de las razones propuestas para la 
adopción de las normativas; y (6) 
ser notificado de conformidad a 
20.11.82.16 NMAC y a las órdenes 
previas a la audiencia, incluidas las 
del EHD salvo que se proporcionen 
en una orden previa a la audiencia, un 
NOI se debe completar y enviar a la 
Secretaria de Audiencia de la AQCB 
por medio de correo electrónico, en 
persona o correo postal que se detalla 
en la información de contacto.

Actuación de comparecencia. 
Cualquier persona afectada por los 
cambios normativos propuestos 
puede completar y presentar una 
personación a todas las partes al 
menos quince (15) días antes de 
la fecha de la audiencia y queda 
constituido como parte. En el caso 
de que haya múltiples personaciones 
de aquellos afiliados con un grupo de 
interés, el oficial de audiencia puede 
combinar esas actuaciones o dividir la 
lista de servicio para evitar un gasto 
innecesario de recursos públicos. Un 
NOI oportuno será considerado una 
actuación de comparecencia.

Testimonio no técnico/opinión 
pública. Cualquier miembro del 
público puede presentar un testimonio 
no técnico y/o pruebas no técnicas 
junto con el testimonio no técnico, 
siempre y cuando la prueba no técnica 
no sea excesivamente repetitiva de 
testimonios anteriores.  No se necesita 
notificación previa. Un miembro 
del público que desee entregar una 
declaración por escrito en lugar de 
testimonio oral deberá presentarlo 
antes o durante la audiencia. A menos 
que se entreguen en una orden previa 
a la audiencia, las declaraciones 
por escrito presentadas antes de la 
audiencia deberán entregarse a la 
secretaria de audiencia de la AQCB, 

de la misma forma en la que se 
debe enviar un NOI, como se indicó 
anteriormente.

Aviso para personas con 
discapacidades o necesidades 
especiales. Si usted tiene una 
discapacidad o requiere de asistencia 
especial para participar, incluyendo 
interpretación o una asistencia 
auxiliar, comuníquese con la 
secretaria de audiencia de AQCB lo 
antes posible, pero no después de 
setenta y dos (72) horas antes de la 
audiencia. Aquellos que necesiten 
asistencia auditiva pueden llamar al 
711.

Aviso de no discriminación. La 
AQCB no discrimina por motivos de 
raza, color, nacionalidad de origen, 
sexo, edad o discapacidad. Si usted 
cree que se lo ha discriminado, 
puede enviar una queja a www.
cabq.gov/airquality/non-employee-
discrimination-complaints. También 
puede comunicarse con Amanda 
Trujillo, asistente ejecutiva, División 
de Servicios Generales, al (505) 768-
2534 o civilrights@cabq.gov.
______________________________

EARLY CHILDHOOD 
EDUCATION AND CARE 

DEPARTMENT

NOTICE OF RULEMAKING AND 
PUBLIC RULE HEARING

The New Mexico Early Childhood 
Education and Care Department 
(ECECD) hereby gives notice as 
required under Section 14-4-5.2 
NMSA 1978 and 1.24.25.11 NMAC, 
that it proposes to promulgate the 
following rules regarding SOCIAL 
SERVICES CHILD CARE 
LICENSING REQUIREMENTS 
GOVERNING THE CHILD CARE 
FACILITY LOAN ACT as authorized 
by Subsection E of Section 9-29-6 
NMSA 1978;

8.9.9 NMAC - REQUIREMENTS 
GOVERNING THE CHILD CARE 
FACILITY LOAN ACT

No technical scientific information 
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was consulted in drafting these 
proposed rules. 

Purpose of proposed rules: The 
purpose of the rulemaking is to 
replace regulations originally 
promulgated by CYFD for purposes 
of the Child Care Facility Loan Act. 
Statutory updates transferred the 
responsibility over this act to ECECD.  
8.16.3 NMAC will be replaced 
with 8.9.9 NMAC. Furthermore, 
ECECD is promulgating these 
rules to provide for its own agency 
regulations as well as to align to 
the New Mexico Finance Authority 
(NMFA) standards. NMFA and 
ECECD, per the Child Care Facility 
Loan Act, are promulgating these 
regulations to streamline the loan 
application process and to facilitate 
ease of access to the administration 
and implementation of the Child Care 
Facility Loan Act. 

Summary of Proposed Rules: 
In summary, the proposed rule 
replacement for 8.16.3 NMAC to 
8.9.9 NMAC will update regulations 
to align with amendments made to 
the Child Care Facility Loan Act, 
NMSA 1978 § 24-24-1 to -4, made 
during the 2024 regular legislative 
session, and to align regulations 
with NMFA procedures. These 
rules establish eligibility guidelines, 
loan application requirements and 
evaluation procedures for applications 
for loans to child care providers. 
Changes made include adding loans 
for operating capital in addition 
to safety improvements, updating 
definitions, setting the minimum 
requirement for interest rates, and 
updating requirements for the term of 
the loan.

As part of the amendment process, 
ECECD will hold a public rule 
hearing for the proposed amendments 
on December 6, 2024, from 9:00 a.m. 
to 10:00 a.m.

Copies of the proposed amended 
rules may also be found at ECECD’s 
website at Regulation Changes | 
Early Childhood Education and Care 

Department (nmececd.org) 30 days 
prior to the Public Hearing.

Notice of public rule hearing: The 
public rule hearing will be held on 
December 6, 2024, from 9:00 a.m. 
to 10:00 a.m. for proposed rule 
replacement for 8.16.3 NMAC to 
8.9.9 NMAC. The hearing will be 
held in Apodaca Hall of the PERA 
Building located at 1120 Paseo de 
Peralta, Santa Fe, New Mexico 87502 
and via virtual web platform (Zoom), 
email, and telephonic means. The 
public hearing will be conducted in 
a fair and equitable manner by an 
ECECD agency representative or 
hearing officer and shall be recorded. 
Any interested member of the 
public may attend the hearing and 
will be provided with a reasonable 
opportunity to offer public comment, 
either orally or in writing, including 
presentation of data, views, or 
arguments, on the proposed rules 
during the hearing. Individuals with 
disabilities who need any form of 
auxiliary aid to attend or participate 
in the public hearing are asked to 
contact ECECD at ECECD-ECS-
PublicComment@ECECD.NM.Gov 
or call (505) 231-5820. ECECD will 
make every effort to accommodate 
all reasonable requests but cannot 
guarantee accommodation of a 
request that is not received at least ten 
calendar days before the scheduled 
hearing.

Notice of acceptance of written 
public comment: Written public 
comment, including presentation of 
data, views, or arguments about the 
proposed rules, from any interested 
member of the public, may be 
submitted via email to ECECD-ECS-
PublicComment@ECECD.NM.Gov 
with the subject line “8.9.9 NMAC 
Public Comment” or via first class 
mail to P.O. Drawer 5619, Santa Fe, 
New Mexico 87502 – 5619. Written 
comments may be delivered to the 
Old PERA building at 1120 Paseo De 
Peralta on December 6, 2024, from 
9:00 a.m. to 10:00 a.m. The deadline 
to submit comments is at the end of 
the public hearing on December 6, 
2024.

Any interested member of the public 
may attend the hearing in person, 
or via the virtual web platform or 
telephone, and offer public comments 
on the proposed rule during the 
hearing. To access the hearing by 
telephone: place call 1- 253-215-8782 
– Meeting ID: 859 0874 7515. You 
will be able to hear the full hearing, 
and your telephone comments will 
be recorded. To access the hearing 
via the internet: please go to https://
nmececdorg.zoom.us/j/85908747515 
and follow the instructions indicated 
on the screen – Meeting ID: 859 0874 
7515. This will be a live stream of 
the hearing. You may also provide 
comment via chat during the live 
streaming.
______________________________

HEALTH CARE 
AUTHORITY

INCOME SUPPORT DIVISION

NOTICE OF PUBLIC COMMENT

The United States Department 
of Health and Human Services 
requires the New Mexico Health 
Care Authority to meet certain 
Temporary Assistance for Needy 
Families (TANF) work participation 
requirements.  To assist in meeting 
these requirements, federal 
regulations (45 CFR 261.40) allow 
New Mexico to decrease its work 
participation rate percentage by the 
number of percentage points that the 
FY 2023 caseload fell in comparison 
to the FY 2005 caseload.  This is 
termed the TANF Caseload Reduction 
Credit.  The total Federal expenditures 
and Maintenance of Effort (MOE) 
expenditures that are included in this 
report are subject to change due to 
fluctuations during year end budget 
close out and increases in MOE 
funding.

The estimated changes and 
corresponding methodologies are 
reported in the proposed TANF 
Caseload Reduction Credit Report 
which is available on the New 
Mexico Health Care Authority 
website at: https://www.hca.nm.gov/
lookingforinformation/income-
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support-division-registers-2/.  If 
you do not have Internet access, a 
copy of the proposed report may be 
requested by contacting Paula Garcia 
with the Income Support Division’s 
Budget Bureau at paula.garcia@
hca.nm.gov or (505) 699-3457.  If 
you are a person with a disability 
and you require this information 
in an alternative format, please 
contact the American Disabilities 
Act Coordinator at (505) 827-7701 
or through the New Mexico Relay 
system at 711 or toll free at 1-800-
659-1779.  The Department requests 
at least a 10-day advance notice to 
provide the requested alternative 
formats.

The proposed comment period will 
begin at 8:00 a.m. on November 
5, 2024, and end at 4:00 p.m. on 
December 5, 2024.  Individuals 
wishing to comment on the TANF 
Caseload Reduction Credit report 
should contact Paula Garcia, Health 
Care Authority, Income Support 
Division, Budget Bureau at paula.
garcia@hca.nm.gov.

Interested persons may address 
written or recorded comments to:

Health Care Authority
Income Support Division 
Budget Bureau 
Attn:  Paula Garcia
P.O. Box 2348 
Santa Fe, NM  87504-2348 

Interested persons may also address 
comments via electronic mail to:
hca-isdrules@hca.nm.gov
______________________________

HIGHER EDUCATION 
DEPARTMENT

NOTICE OF PROPOSED 
RULEMAKING

NOTICE IS HEREBY GIVEN that 
the New Mexico Higher Education 
Department (NMHED or Department) 
will hold a public rulemaking hearing 
on December 10, 2024.  The hearing 
will begin at 12:00 p.m. and will 

be held via Microsoft Teams and in 
person at the New Mexico Higher 
Education Department. The purpose 
of the hearing is to take public 
comment regarding the proposed 
amendment of 5.5.5 NMAC, 
CLOSURE AND STUDENT 
COMPLAINT PROCEDURES 
FOR PUBLIC INSTITUTIONS. 

Join via Microsoft Teams:
https://teams.microsoft.com/l/meetup-
join/19%3ameeting_MzliZTA4Yzgt
ZjFhYS00NGRkLTgxZjUtZGNj
NTEyOGQ2NzVh%40thread.v2/0
?context=%7b%22Tid%22%3a%
2204aa6bf4-d436-426f-bfa4-04b7
a70e60ff%22%2c%22Oid%22%3
a%22c327f958-5970-4536-8f6b-
03d48b60d29e%22%7d 

Or call in (audio only)
+1 (505) 312-4308
Phone Conference ID: 794 719 997#

Purpose:
The proposed amendment to Section 
5.5.5.13 “Student Complaints” 
extends the timeframe for student 
complaint submissions to the 
Department. The purpose of the 
proposed amendment is to ensure 
consistency in the processing of 
complaints by the Department and 
align timeframe provisions with those 
found in Department rules 5.100.6 
NMAC “Registration Under the 
Post-Secondary Education Act” and 
5.100.7 NMAC “Licensure Under the 
Post-Secondary Education Act”. 

Summary of proposed rule:
The amendment to 5.5.5 NMAC 
extends the timeframe for complaint 
submission from within two years of 
the students last date of enrollment 
or the incident about which the 
complaint is made to within three 
years of the students last date of 
enrollment. The Department notes 
that amendments are also proposed 
to 5.100.6 NMAC and 5.100.7 
NMAC. The proposed amendments 
would update complaint procedures 
to mirror complaint procedures 
within 5.5.5 NMAC. The length of 
time for submission of complaints in 
5.100.6 NMAC and 5.100.7 NMAC 

is currently three years and would 
remain unchanged.

Details for Obtaining a Copy, 
Public Hearing and Comments: 
The proposed rule is posted on 
the NMHED website and may be 
accessed at https://hed.nm.gov/ under 
the “Data, Reports and Rules” section.  
To request that a copy of the proposed 
rule be sent to you by mail or e-mail, 
please contact HigherEd.Info@hed.
nm.gov or (505)476-8411.

A public hearing will be held on 
December 10, 2024 from 12:00 p.m. 
until 12:30 p.m. via Microsoft Teams 
and in person at the NMHED Office 
located at 2044 Galisteo Street, 
Suite 4, Santa Fe, NM  87505.  Any 
person who is or may be affected by 
this proposed rule may participate.  
Interested persons may submit written 
comments to NMHED at 2044 
Galisteo Street, Suite 4, Santa Fe, 
NM  87505 or HigherEd.Info@hed.
nm.gov.  Written comments must 
be received no later than 4:00 p.m. 
on December 6, 2024.  Please note 
that any written or verbal comments 
received will become part of the 
rulemaking record, be posted to the 
New Mexico Sunshine Portal and be 
accessible to the public.  If submitting 
written comments by email, please 
indicate in the subject line the number 
and section of each rule(s) for which 
you are providing comments.  Oral 
comments will also be accepted 
at the rule hearing, subject to time 
limitations.

Legal authority for this rulemaking 
can be found in  Section 9-25-8 
NMSA 1978, Section 21-1-26 NMSA 
1978, Section 21-2-5 NMSA 1978, 
and Section 21-1B-5.1 NMSA 1978.

Any person with a disability who is in 
need of a reader, amplifier, qualified 
sign language interpreter or auxiliary 
aid or service to attend or participate 
in the hearing should contact (505) 
476-8411 or email HigherEd.Info@
hed.nm.gov ten (10) business days 
prior to the hearing.
______________________________
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HIGHER EDUCATION 

DEPARTMENT

NOTICE OF PROPOSED 
RULEMAKING

NOTICE IS HEREBY GIVEN that 
the New Mexico Higher Education 
Department (NMHED or Department) 
will hold a public rulemaking 
hearing on December 10, 2024.  The 
hearing will begin at 11:00 a.m. and 
will be held via Microsoft Teams 
and in person at the New Mexico 
Higher Education Department. The 
purpose of the hearing is to take 
public comment regarding proposed 
adoption of a new rule 5.9.2 NMAC, 
WORKFORCE TRAINING 
ECONOMIC SUPPORT PILOT 
PROGRAM.

Join via Microsoft Teams:
https://teams.microsoft.com/l/meetup-
join/19%3ameeting_MDBIN212ZmIt
YmIzMi00YjhjLWi1MWItOWZmVk
04 b7a70e60ff%22%2c%22Oid%22
%3a%22c327f958-5970-4536-8f6b-
03d48b60d29e%22%7d

Or call in (audio only)
+1 (505) 312-4308
Phone Conference ID: 755 181 18#

Purpose:
The Department proposes adoption 
of new rule 5.9.2 NMAC. The new 
proposed rule establishes regulations 
and procedures for the Workforce 
Training Economic Support Pilot 
Program created by H.B.303, 56th 
Leg., 1st Sess. (N.M. 2024). The 
objective of the pilot program is 
to provide fixed monthly stipends 
to students in adult education 
programs who are also participating 
in integrated education and training 
(IET) programs. The purpose of the 
stipends is to support completion 
of the IET programs by reducing 
financial barriers to completion and to 
assist in the transition to employment 
in the occupation or occupational 
cluster addressed by the IET program.

Summary of proposed rule:
The proposed rule lays out the 
various duties of the Department. 

The rule includes the requirements 
for participant eligibility, the priority 
programs and fields for the IET 
programs to be selected by the 
Department, participant agreement 
provisions, continuing eligibility 
criteria, program limits, conditions 
regarding potential suspension of the 
program and Department reporting 
requirements. 

Details for Obtaining a Copy, 
Public Hearing and Comments: 
The proposed rule is posted on 
the NMHED website and may be 
accessed at https://hed.nm.gov/ under 
the “Data, Reports and Rules” section.  
To request that a copy of the proposed 
rule be sent to you by mail or e-mail, 
please contact HigherEd.Info@hed.
nm.gov or (505)476-8411.

A public hearing will be held on 
December 10, 2024 from 11:00 a.m. 
until 12:00 p.m. via Microsoft Teams 
and in person at the NMHED Office 
located at 2044 Galisteo Street, 
Suite 4, Santa Fe, NM  87505.  Any 
person who is or may be affected by 
this proposed rule may participate.  
Interested persons may submit written 
comments to NMHED at 2044 
Galisteo Street, Suite 4, Santa Fe, 
NM  87505 or HigherEd.Info@hed.
nm.gov.  Written comments must 
be received no later than 4:00 p.m. 
on December 6, 2024.  Please note 
that any written or verbal comments 
received will become part of the 
rulemaking record, be posted to the 
New Mexico Sunshine Portal and be 
accessible to the public.  If submitting 
written comments by email, please 
indicate in the subject line the number 
and section of each rule(s) for which 
you are providing comments.  Oral 
comments will also be accepted 
at the rule hearing, subject to time 
limitations.

Legal authority for this rulemaking 
can be found in Section 9-25-14 
NMSA 1978.

Any person with a disability who is in 
need of a reader, amplifier, qualified 
sign language interpreter or auxiliary 
aid or service to attend or participate 

in the hearing should contact (505) 
476-8411 or email HigherEd.Info@
hed.nm.gov ten (10) business days 
prior to the hearing.
______________________________

HIGHER EDUCATION 
DEPARTMENT

NOTICE OF PROPOSED 
RULEMAKING

NOTICE IS HEREBY GIVEN 
that the New Mexico Higher 
Education Department (NMHED 
or Department) will hold a public 
rulemaking hearing on December 
10, 2024.  The hearing will begin 
at 10:00 a.m. and will be held via 
Microsoft Teams and in person at 
the New Mexico Higher Education 
Department. The purpose of the 
hearing is to take public comment 
regarding the proposed amendment of 
5.100.6 NMAC, REGISTRATION 
UNDER THE POST-SECONDARY 
EDUCATIONAL INSTITUTION 
ACT.

Join via Microsoft Teams:
https://teams.microsoft.com/l/meetup-
join/19%3ameeting_MTY1NTdkM
2UtOGQ4YS00YTg1LTg5OGQtO
DJkYzM5YzhkNWJm%40thread.
v2/0?context=%7b%22Tid%22%3a
%2204aa6bf4-d436-426f-bfa4-04b7
a70e60ff%22%2c%22Oid%22%3
a%22c327f958-5970-4536-8f6b-
03d48b60d29e%22%7d

Or call in (audio only)
+1 (505) 312-4308
Phone Conference ID: 110 638 154#

Purpose:
The proposed amendment updates 
language in Section 5.100.6.18 
“Complaint to the Department” 
to mirror language found in the 
department’s rule 5.5.5 NMAC 
“Closure and Student Complaint 
Procedures for Public Institutions. 
The purpose of the proposed 
amendment is to ensure consistency 
in the processing of complaints by the 
Department.
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Summary of proposed rule:
The proposed amendment updates 
the procedures for student complaints 
regarding registered institutions to 
mirror those found in the department’s 
rule pertaining to student complaints 
for public higher education 
institutions. The amendment would 
clarify that the department shall 
not review student complaints 
regarding grades or student conduct 
violations. The amendment would 
also clarify scope of complaint 
authority, lay out additional 
procedures relating to the processing 
of the complaint including conditions 
for extensions, possible referral of 
the complaint by the department to 
other entities and procedures relating 
to closing of a complaint. NMHED 
notes that an amendment to 5.5.5 
NMAC is also proposed and relates 
to extending the timeframe for 
complaint submission from within 
two years of the students last date 
of enrollment or the incident about 
which the complaint is made to within 
three years of the students last date 
of enrollment. The length of time for 
submission of complaints in 5.100.6 
NMAC is currently three years.

Details for Obtaining a Copy, 
Public Hearing and Comments: 
The proposed rule is posted on 
the NMHED website and may be 
accessed at https://hed.nm.gov/ under 
the “Data, Reports and Rules” section.  
To request that a copy of the proposed 
rule be sent to you by mail or e-mail, 
please contact HigherEd.Info@hed.
nm.gov or (505)476-8411.

A public hearing will be held on 
December 10, 2024 from 10:00 a.m. 
until 10:30 a.m. via Microsoft Teams 
and in person at the NMHED Office 
located at 2044 Galisteo Street, 
Suite 4, Santa Fe, NM  87505.  Any 
person who is or may be affected by 
this proposed rule may participate.  
Interested persons may submit written 
comments to NMHED at 2044 
Galisteo Street, Suite 4, Santa Fe, 
NM  87505 or HigherEd.Info@hed.
nm.gov.  Written comments must 
be received no later than 4:00 p.m. 
on December 6, 2024.  Please note 

that any written or verbal comments 
received will become part of the 
rulemaking record, be posted to the 
New Mexico Sunshine Portal and be 
accessible to the public.  If submitting 
written comments by email, please 
indicate in the subject line the number 
and section of each rule(s) for which 
you are providing comments.  Oral 
comments will also be accepted 
at the rule hearing, subject to time 
limitations.

Legal authority for this rulemaking 
can be found in Section 9-25-1 et seq. 
NMSA 1978, Section 21-1-26 NMSA 
1978 and Section 21-23-1 et seq. 
NMSA 1978.

Any person with a disability who is in 
need of a reader, amplifier, qualified 
sign language interpreter or auxiliary 
aid or service to attend or participate 
in the hearing should contact (505) 
476-8411 or email HigherEd.Info@
hed.nm.gov ten (10) business days 
prior to the hearing.
______________________________

HIGHER EDUCATION 
DEPARTMENT

NOTICE OF PROPOSED 
RULEMAKING

NOTICE IS HEREBY GIVEN that 
the New Mexico Higher Education 
Department (NMHED or Department) 
will hold a public rulemaking hearing 
on December 10, 2024.  The hearing 
will begin at 10:30 a.m. and will 
be held via Microsoft Teams and in 
person at the New Mexico Higher 
Education Department. The purpose 
of the hearing is to take public 
comment regarding the proposed 
amendment of 5.100.7 NMAC, 
LICENSURE UNDER THE POST-
SECONDARY EDUCATIONAL 
INSTITUTION ACT. 

Join via Microsoft Teams:
https://teams.microsoft.com/l/meetup-
join/19%3ameeting_MzljOWY
4ZmItN2E5Mi00MTMyLWFiODY
tOTQxODQ3YTE0YmI2%40thread.
v2/0?context=%7b%22Tid%22%3a
%2204aa6bf4-d436-426f-bfa4-

04b7a70e60ff%22%2c%22Oid%22
%3a%22c327f958-5970-4536-8f6b-
03d48b60d29e%22%7d

Or call in (audio only)
+1 (505) 312-4308
Phone Conference ID: 127 815 937#

Purpose:
The proposed amendment updates 
language in Section 5.100.7.12 
“Complaint to the Department” 
to mirror language found in the 
department’s rule 5.5.5 NMAC 
“Closure and Student Complaint 
Procedures for Public Institutions. 
The purpose of the proposed 
amendment is to ensure consistency 
in the processing of complaints by the 
Department.

Summary of proposed rule:
The proposed amendment updates 
the procedures for student complaints 
regarding licensed institutions to 
mirror those found in the department’s 
rule pertaining to student complaints 
for public higher education 
institutions. The amendment would 
clarify that the department shall 
not review student complaints 
regarding grades or student conduct 
violations. The amendment would 
also clarify scope of complaint 
authority, lay out additional 
procedures relating to the processing 
of the complaint including conditions 
for extensions, possible referral of 
the complaint by the department to 
other entities and procedures relating 
to closing of a complaint. NMHED 
notes that an amendment to 5.5.5 
NMAC is also proposed and relates 
to extending the timeframe for 
complaint submission from within 
two years of the students last date 
of enrollment or the incident about 
which the complaint is made to within 
three years of the students last date 
of enrollment. The length of time for 
submission of complaints in 5.100.7 
NMAC is currently three years.

Details for Obtaining a Copy, 
Public Hearing and Comments: 
The proposed rule is posted on 
the NMHED website and may be 
accessed at https://hed.nm.gov/ under 
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the “Data, Reports and Rules” section.  
To request that a copy of the proposed 
rule be sent to you by mail or e-mail, 
please contact HigherEd.Info@hed.
nm.gov or (505)476-8411.

A public hearing will be held on 
December 10, 2024 from 10:30 a.m. 
until 11:00 a.m. via Microsoft Teams 
and in person at the NMHED Office 
located at 2044 Galisteo Street, 
Suite 4, Santa Fe, NM  87505.  Any 
person who is or may be affected by 
this proposed rule may participate.  
Interested persons may submit written 
comments to NMHED at 2044 
Galisteo Street, Suite 4, Santa Fe, 
NM  87505 or HigherEd.Info@hed.
nm.gov.  Written comments must 
be received no later than 4:00 p.m. 
on December 6, 2024.  Please note 
that any written or verbal comments 
received will become part of the 
rulemaking record, be posted to the 
New Mexico Sunshine Portal and be 
accessible to the public.  If submitting 
written comments by email, please 
indicate in the subject line the number 
and section of each rule(s) for which 
you are providing comments.  Oral 
comments will also be accepted 
at the rule hearing, subject to time 
limitations.

Legal authority for this rulemaking 
can be found in Section 9-25-1 et seq. 
NMSA 1978, Section 21-1-26 NMSA 
1978 and Section 21-23-1 et seq. 
NMSA 1978.  

Any person with a disability who is in 
need of a reader, amplifier, qualified 
sign language interpreter or auxiliary 
aid or service to attend or participate 
in the hearing should contact (505) 
476-8411 or email HigherEd.Info@
hed.nm.gov ten (10) business days 
prior to the hearing.
______________________________

PUBLIC EDUCATION 
DEPARTMENT

NOTICE OF PROPOSED 
RULEMAKING

Public Hearing

The New Mexico Public Education 
Department (PED) gives notice on 
Tuesday, November 5, 2024, that it 
will conduct a public hearing for the 
following proposed rulemaking on 
Friday, December 6, 2024, from 1:30 
p.m. to 2:30 p.m. (MDT) in Mabry 
Hall, located in the Jerry Apodaca 
Education Building, 300 Don Gaspar 
Ave., Santa Fe, New Mexico 87501:

Amendment of 6.29.1 NMAC, 
General Provisions 

The PED will give a verbal summary 
statement, on record, at the hearing.

The purpose of the public hearing 
is to receive public input on the 
proposed rulemaking.  Attendees who 
wish to provide public comments on 
the record will be given three minutes 
to make a statement concerning the 
proposed rulemaking. To submit 
written comments, please see the 
Public Comment section of this 
notice.

Explanation of Purpose of 
Rulemaking, Summary of Text, and 
Statutory Authority

6.29.1 NMAC, General Provisions

Explanation: The proposed 
amendment would align the rule 
with legislation passed during the 
2024 legislative session, HB171, 
Graduation Requirements, and 
SB137, School Board Training, and 
revise provisions regarding special 
education modified diplomas.
Summary: The proposed 
amendment would update graduation 
requirements, school board 
and governing council training 
requirements, and available diploma 
options for students in special 
education.

Statutory Authority: Sections 9-24-
8, 22-2-1, 22-2-2 22-2C-3, 22-2C-4, 
22-5-13, 22-13-1.1, and 22-13-14 
NMSA 1978.

No technical information served as a 
basis for this proposed rule change.

Public Comment

Interested parties may provide 
comments at the public hearing or 
may submit written comments by mail 
or e-mail.

Mailing Address
Policy and Legislative Affairs 
Division
New Mexico Public Education 
Department
300 Don Gaspar Avenue, Room 121
Santa Fe, New Mexico 87501

E-Mail Address
Rule.Feedback@ped.nm.gov

Written comments must be received 
no later than 5 p.m. (MDT) on 
Friday, December 6, 2024. The PED 
encourages early submission of 
written comments. 

Public Comment Period

The public comment period is from 
Tuesday, November 5, 2024, to 
Friday, December 6, 2024, at 5:00 
p.m. (MDT). The PED will review 
all feedback received during the 
public comment period and issue 
communication regarding a final 
decision of the proposed rulemaking 
at a later date.

Copies of the proposed rule 
may be obtained from Denise 
Terrazas at (505) 470-5303 during 
regular business hours or may be 
accessed through the PED Policy 
and Legislative Affairs webpage 
titled, “Proposed Rules,” at http://
webnew.ped.state.nm.us/bureaus/
policy-innovation-measurement/rule-
notification/.

Individuals with disabilities who 
require the above information in an 
alternative format or need any form of 
auxiliary aid to attend or participate 
in the public hearing are asked to 
contact Denise Terrazas at (505) 470-
5303 as soon as possible before the 
date set for the public hearing.  The 
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PED requires at least 10 calendar days 
advance notice to provide any special 
accommodations requested.
______________________________

STATE PERSONNEL 
OFFICE

NOTICE OF PROPOSED 
RULEMAKING

Public Notice:  The New Mexico 
State Personnel Board will hold a 
public hearing on Friday, December 6, 
2024, at 9:00 a.m.  The meeting will 
be held in person in the Willie Ortiz 
Auditorium, 2600 Cerrillos Road, 
Santa Fe, NM 87505.

Purpose of Rule Hearing:  The 
purpose of the public hearing 
is to receive public input on the 
proposed amendments to 1.7.1 
NMAC – General Provisions, the 
proposed repeal and replacement 
of 1.7.5 NMAC – Recruitment, 
Assessment, Selection, the proposed 
repeal and replacement of 1.7.8 
NMAC – Drug and Alcohol Abuse, 
the proposed repeal and replacement 
of 1.7.9 NMAC – Performance 
Appraisals, and the proposed repeal 
and replacement of 1.7.11 NMAC – 
Discipline.

Statutory Authority:  Personnel Act, 
Sections 10-9-10 and 10-9-12 NMSA 
1978.

Purpose of the Proposed 
Amendments:  The purpose of 
these changes is to ensure uniform 
application of the rules, to clarify 
roles and obligations of the State 
Personnel Board and the State 
Personnel Office Director, to better 
define key terms and definitions, and 
to conform to state and federal law.

Summary of Proposed Changes to 
1.7.1 NMAC General Provisions:  
The sections being substantively 
amended are: Section 1.7.1.7, 
removing definitions already defined 
in statute, defining “Service of 
notice,” and editing definitions for 
clarity such as “Anniversary date,” 
“Disciplinary action,” “Domestic 

Partner,” “Examination,” and 
“Supervisor”; Section 1.7.1.11, 
clarifying the circumstances under 
which three (3) calendar days are 
added to response times; Section 
1.7.1.13, clarifying the State 
Personnel Office Director’s role in 
approving settlement agreements.

Summary of Proposed Changes 
to 1.7.5 NMAC Recruitment, 
Assessment, Selection:  Because of 
the state-required formatting changes 
(1.24.11.9 NMAC), this rule will be 
repealed and replaced.  The sections 
being substantively amended are: 
Section 1.7.5.7, defining terms such as 
“Doublefill,” “Overfill,” “Recruitment 
Waiver,” and “Underfill”; Section 
1.7.5.9, clarifying that the State 
Personnel Office establishes the 
recruitment process; Section 1.7.5.10, 
removing agency obligation to 
notify the State Personnel Office 
Director when rejecting applications 
under certain circumstances and 
removing a rejected applicant’s ability 
to appeal to the State Personnel 
Board; Section 1.7.5.11, removing 
the requirement that the State 
Personnel Office Director secure 
all examinations, administer all 
examinations, and exempt certain 
applicants from examinations; 
Section 1.7.5.12, explaining that 
agencies certify employment lists and 
removing the prohibition of Human 
Immunodeficiency Virus (HIV) 
related testing.

Summary of Proposed Changes 
to 1.7.8 NMAC Drug and Alcohol 
Abuse:  Because of the state-required 
formatting changes (1.24.11.9 
NMAC), this rule will be repealed 
and replaced.  The sections being 
substantively amended are: Section 
1.7.8.7, editing the definition of 
“Safety-sensitive position” for 
clarity; Section 1.7.8.9, removing 
the State Personnel Board’s role in 
approving safety-sensitive positions; 
Section 1.7.8.11, clarifying that 
the State Personnel Office Director 
shall maintain a list of positions 
designated as being safety-sensitive; 
Section 1.7.8.13, citing the federal 
regulations establishing the drug 

cutoff concentrations for urine drug 
tests; Section 1.7.8.14, removing the 
provision that agencies can request to 
lower the test level for blood alcohol 
tests.

Summary of Proposed Changes 
to 1.7.9 NMAC Performance 
Appraisals:  Because of the 
state-required formatting changes 
(1.24.11.9 NMAC), this rule will be 
repealed and replaced.  The sections 
being substantively amended are: 
Section 1.7.9.8, establishing that 
a performance appraisal shall be 
initiated within forty-five (45) days 
of hire, reassignment, promotion, 
demotion, reduction or transfer; 
Section 1.7.9.9, requiring managers 
and supervisors to complete a 
refresher course of study on employee 
performance appraisal every three (3) 
years, or as needed.

Summary of Proposed Changes to 
1.7.11 NMAC Discipline:  Because 
of the state-required formatting 
changes (1.24.11.9 NMAC), this rule 
will be repealed and replaced.  The 
only sections being substantively 
amended are: Section 1.7.11.12, 
explaining that administrative 
leave pending disciplinary action is 
paid administrative leave; Section 
1.7.11.13, clarifying when three (3) 
calendar days are added to response 
times.
How to Comment on the Proposed 
Rules:  Public comment addressing 
the proposed rule changes can be 
made in person using the Public 
Comment sign-in sheet, by mail to 
Denise Forlizzi, State Personnel 
Office, 2600 Cerrillos Rd., Santa Fe, 
New Mexico 87505 or by emailing 
your comment to DeniseM.Forlizzi@
spo.nm.gov by 5:00 p.m. Thursday, 
December 5, 2024.  Email comments 
must include the subject line, “Rule 
Changes to 1.7.X NMAC”, the 
commenter’s name and contact 
information.

Copies of Proposed Rules:  Copies 
of the proposed rules are available 
for download on the State Personnel 
Office’s website at www.spo.state.
nm.us.  A copy of the proposed rules 
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may also be requested by contacting 
Denise Forlizzi by phone at (505) 
365-3691 or by email DeniseM.
Forlizzi@spo.nm.gov.

Special Needs:  Individuals who 
require this information in an 
alternative format or need any form of 
auxiliary aid to attend or participate in 
the public hearing are asked to contact 
Denise Forlizzi at (505) 365-3691 as 
soon as possible to allow adequate 
time to provide the requested 
accommodation(s).
______________________________

End of Notices of 
Rulemaking and 
Proposed Rules
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ALBUQUERQUE - 
BERNALILLO COUNTY 

AIR QUALITY CONTROL 
BOARD

At a hearing on 10/09/2024, the 
Albuquerque-Bernalillo County 
Air Quality Control Board repealed 
20.11.42 NMAC Operating Permits, 
filed 08/10/2009, and replaced it with 
20.11.42 NMAC Operating Permits, 
effective 11/05/2024.
______________________________

ALBUQUERQUE - 
BERNALILLO COUNTY 

AIR QUALITY CONTROL 
BOARD

TITLE 20        ENVIRONMENTAL 
PROTECTION
CHAPTER 11	 ALBUQUERQUE-
BERNALILLO COUNTY AIR 
QUALITY CONTROL BOARD
PART 42	 OPERATING 
PERMITS

20.11.42.1	 ISSUING 
AGENCY:  Albuquerque-Bernalillo 
County Air Quality Control Board.  
P.O. Box 1293, Albuquerque, New 
Mexico 87103.  Telephone:  (505) 
768-2601.
[20.11.42.1 NMAC - Rp, 20.11.42.1 
NMAC, 11/05/2024]

20.11.42.2	 SCOPE:
	 A.	 20.11.42 NMAC 
sources:  Operating permits must be 
obtained from the department for the 
following sources:
		  (1)	 any major 
source;
		  (2)	 any source, 
including an area source, subject 
to a standard or other requirement 
promulgated under Section 111 - 
Standards of Performance for New 
Stationary Sources, or Section 112 
- National Emission Standards for 

Hazardous Air Pollutants, of the 
federal act, but not including any 
source which:
			   (a)	
is exempted under Subparagraph (b), 
of Paragraph (1), of Subsection C of 
20.11.42.2 NMAC; or
			   (b)	
would be required to obtain a 
permit solely because it is subject 
to regulations or requirements 
under Section 112(r), Prevention of 
Accidental Releases of the federal act;
		  (3)	 any acid 
rain source; and
		  (4)	 any source 
in a source category so designated 
by the administrator, in whole or in 
part, by regulation, after notice and 
comment.
	 B.	 Requirement for a 
permit:
		  (1)	 A 20.11.42 
NMAC source may operate after the 
time that it is required to submit a 
timely and complete application under 
20.11.42 NMAC only if:
			   (a)	
the source is in compliance with 
an operating permit issued by the 
department or EPA; or 
			   (b)	
a timely permit (including permit 
renewal) application has been 
submitted consistent with Subsection 
A of 20.11.42.12 NMAC; the ability 
to operate under these circumstances 
shall cease if the applicant fails to 
submit by the deadline specified 
in writing by the department any 
additional information identified 
as being needed to process the 
application.
		  (2)	 Revocation 
or termination of a permit by the 
department terminates the permittee’s 
right to operate.
		  (3)	 The 
submittal of a complete operating 
permit application shall not protect 

any source from any applicable 
requirement, including any 
requirement that the source have a 
pre-construction permit under Title I 
of the federal act or board regulations.
	 C.	  Source category 
exemptions and deferrals:
		  (1)	 The 
following source categories are 
exempted from the obligation to 
obtain an operating permit:
			   (a)	
all sources and source categories 
that would be required to obtain a 
permit solely because they are subject 
to 40 CFR Part 60, Subpart AAA - 
Standards of Performance for New 
Residential Wood Heaters;
			   (b)	
all sources and source categories that 
would be required to obtain a permit 
solely because they are subject to 40 
CFR Part 61, Subpart M - National 
Emission Standard for Hazardous 
Air Pollutants for Asbestos, Section 
61.145, Standard for Demolition and 
Renovation;
			   (c)	
except as required under Section 
20.11.42.14 NMAC, any source 
that would be required to obtain a 
permit solely because of emissions of 
radionuclides; and
			   (d)	
any source in a source category 
exempted by the administrator, by 
regulation, after notice and comment.
		  (2)	 Non-major 
sources, including those subject to 
Sections 111 or 112 of the federal 
act are exempt from the obligation 
to obtain a 20.11.42 NMAC permit 
until the administrator completes a 
rulemaking requiring such sources to 
obtain operating permits.
		  (3)	 Any source 
exempted from the requirement to 
obtain an operating permit may opt 
to apply for a permit under 20.11.42 
NMAC.

Adopted Rules
Effective Date and Validity of Rule Filings

Rules published in this issue of the New Mexico Register are effective on the publication date of this issue unless 
otherwise specified. No rule shall be valid or enforceable until it is filed with the records center and published in the New 
Mexico Register as provided in the State Rules Act. Unless a later date is otherwise provided by law, the effective date of 

the rule shall be the date of publication in the New Mexico Register. Section 14-4-5 NMSA 1978.
_________________________________________________________________________________________________________________________
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	 D.	 Reserved.
	 E.	 Indian tribal 
jurisdiction:  The requirements 
of 20.11.42 NMAC do not apply 
to sources within Indian tribal 
jurisdiction.  For the operation of 
sources in that jurisdiction, the 
applicant shall make such applications 
to the tribal authority or to the 
administrator, as appropriate.
[20.11.42.2 NMAC - Rp, 20.11.42.2 
NMAC, 11/05/2024]

20.11.42.3	 STATUTORY 
AUTHORITY:  20.11.42 NMAC 
is adopted pursuant to the authority 
provided in the New Mexico Air 
Quality Control Act, Sections 74-2-4, 
74-2-5.C NMSA 1978; the Joint Air 
Quality Control Board Ordinance, 
Bernalillo County Ordinance 94-5 
Section 4; and the Joint Air Quality 
Control Board Ordinance, Revised 
Ordinances of Albuquerque 1994 
Section 9-5-1-4.
[20.11.42.3 NMAC - Rp, 20.11.42.3 
NMAC, 11/05/2024]

20.11.42.4	 DURATION:  
Permanent.
[20.11.42.4 NMAC - Rp, 20.11.42.4 
NMAC, 11/05/2024]

20.11.42.5	 EFFECTIVE 
DATE:  November 5, 2024, unless 
a later date is cited at the end of a 
section.
[20.11.42.5 NMAC - Rp, 20.11.42.5 
NMAC, 11/05/2024]

20.11.42.6	 OBJECTIVE:  
To assure that major air pollution 
sources within Bernalillo county 
obtain an operating permit setting 
forth minimum requirements and 
conditions of operation pursuant 
to Title V of the Clean Air Act 
Amendments of 1990 (42 U.S.C. 
7401, et seq.).
[20.11.42.6 NMAC - Rp, 20.11.42.6 
NMAC, 11/05/2024]

20.11.42.7	 DEFINITIONS:  
In addition to the definitions in 
20.11.42.7 NMAC, the definitions in 
20.11.1 NMAC apply unless there is a 
conflict between definitions, in which 
case the definition in 20.11.42 NMAC 
shall govern.

	 A.	 “Acid rain 
source” has the meaning given to 
“affected source” in the regulations 
promulgated under Title IV of the 
federal act, and includes all sources 
subject to Title IV.
	 B.	 “Affected 
programs” means the state of New 
Mexico and Indian tribes and pueblos 
that are within 50 miles of the source.
	 C.	 “Air pollutant” 
means an air pollution agent or 
combination of such agents, including 
any physical, chemical, biological, 
radioactive (including source 
material, special nuclear material, 
and byproduct material) substance 
or matter, which is emitted into or 
otherwise, enters the ambient air.  
Such term includes any precursors 
to the formation of any air pollutant; 
to the extent the administrator has 
identified such precursor or precursors 
for the purpose for which the term 
“air pollutant” is used.  This excludes 
water vapor, nitrogen (N2), oxygen 
(O2) and ethane.
	 D.	 “Air pollution 
control equipment” means any 
device, equipment, process or 
combination thereof, the operation 
of which would limit, capture, 
reduce, confine, or otherwise control 
regulated air pollutants or convert for 
the purposes of control any regulated 
air pollutant to another form, another 
chemical or another physical state.  
This includes, but is not limited to, 
sulfur recovery units, acid plants, 
baghouses, precipitators, scrubbers, 
cyclones, water sprays, enclosures, 
catalytic converters, and steam or 
water injection.
	 E.	 “Applicable 
requirement” means all of the 
following, as they apply to emissions 
units at a 20.11.42 NMAC source 
(including requirements that have 
been promulgated or approved by the 
board or EPA through rulemaking at 
the time of permit issuance but have 
future-effective compliance dates):
		  (1)	 any 
standard or other requirement 
provided for in the New Mexico state 
implementation plan approved by 
EPA, or promulgated by EPA through 
rulemaking, under Title I of the 

federal act to implement the relevant 
requirements of the federal act, 
including any revisions to that plan 
promulgated in 40 CFR, Part 52;
		  (2)	 any term 
or condition of any pre-construction 
permit issued pursuant to regulations 
approved or promulgated through 
rulemaking under Title I, including 
Parts C or D, of the federal act, unless 
that term or condition is determined 
by the department to be no longer 
pertinent;
		  (3)	 any 
standard or other requirement under 
Section 111 of the federal act, 
including Section 111(d);
		  (4)	 any 
standard or other requirement under 
Section 112 of the federal act, 
including any requirement concerning 
accident prevention under Section 
112(r)(7) of the federal act;
		  (5)	 any 
standard or other requirement of the 
acid rain program under Title IV 
of the federal act or the regulations 
promulgated thereunder;
		  (6)	 any 
requirements established pursuant to 
Section 504(b) or Section 114(a)(3) of 
the federal act;
		  (7)	 any 
standard or other requirement under 
Section 126(a)(1) and (c) of the 
federal act;
		  (8)	 any 
standard or other requirement 
governing solid waste incineration 
under Section 129 of the federal act;
		  (9)	 any 
standard or other requirement for 
consumer and commercial products, 
under Section 183(e) of the federal 
act;
		  (10)	 any 
standard or other requirement for tank 
vessels under Section 183(f) of the 
federal act;
		  (11)	 any 
standard or other requirement of the 
program to control air pollution from 
outer continental shelf sources, under 
Section 328 of the federal act;
		  (12)	 any 
standard or other requirement of 
the regulations promulgated to 
protect stratospheric ozone under 
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Title VI of the federal act, unless 
the administrator has determined 
that such requirements need not be 
contained in a Title V permit;
		  (13)	 any 
national ambient air quality standard, 
or any increment or visibility 
requirement under Part C of Title I of 
the federal act, but only as it would 
apply to temporary sources permitted 
pursuant to Section 504(e) of the 
federal act; and
		  (14)	 any 
regulation adopted by the board in 
accordance with the joint air quality 
control board ordinances pursuant to 
the New Mexico Air Quality Control 
Act, 74-2-5.B NMSA 1978.
	 F.	 “Department” 
means the Albuquerque 
environmental health department or 
its successor agency or authority, 
as represented by the department 
director or his or her designee.
	 G.	 “Draft permit” 
means a version of a permit, for 
which the department offers for public 
participation under Subsection B 
of 20.11.42.13 NMAC or affected 
program review under Subsection C 
of 20.11.42.13 NMAC.
	 H.	 “Emission 
limitation” means a requirement 
established by EPA, the board, or the 
department, that limits the quantity, 
rate or concentration, or combination 
thereof, of emissions of regulated 
air pollutants on a continuous basis, 
including any requirements relating 
to the operation or maintenance of a 
source to assure continuous reduction.
	 I.	 “Emissions 
allowable under the permit” means:
		  (1)	 any 
federally enforceable permit term or 
condition determined at issuance to be 
required by an applicable requirement 
that establishes an emission limit 
(including a work practice standard); 
or 
		  (2)	 any 
federally enforceable emissions cap 
that the permittee has assumed to 
avoid an applicable requirement to 
which the source would otherwise be 
subject.
	 J.	 “Emissions unit” 
means any part or activity of a 

stationary source that emits or has 
the potential to emit any regulated air 
pollutant or any air pollutant listed 
pursuant to Section 112(b) of the 
federal act.  This term is not meant 
to alter or affect the definition of the 
term “unit” for purposes of Title IV of 
the federal act.
	 K.	 “Federal act” 
means the federal Clean Air Act, as 
amended, 42 U.S.C. Section 7401, et 
seq.
	 L.	 “Federally 
enforceable” means all limitations 
and conditions which are enforceable 
by the administrator, including those 
requirements developed pursuant to 
40 CFR Parts 60 and 61, requirements 
within the New Mexico state 
implementation plan, and any permit 
requirements established pursuant to 
40 CFR 52.21 or under regulations 
approved pursuant to 40 CFR Part 51, 
Subpart I, including 40 CFR 51.165 
and 40 CFR 51.166.
	 M.	 “Final permit” 
means the version of an operating 
permit issued by the department that 
has met all review requirements of 
Section 20.11.42.13 NMAC.
	 N.	 “Fugitive 
emissions” are those emissions, 
which could not reasonably pass 
through a stack, chimney, vent, or 
other functionally equivalent opening.
	 O.	 “General permit” 
means an operating permit that meets 
the requirements of Subsection D of 
20.11.42.12 NMAC.
	 P.	 “Greenhouse 
gases” or “GHGs” means the air 
pollutant defined in § 86.1818–12(a) 
of Chapter I of Title 40 of the CFR, as 
the aggregate group of six greenhouse 
gases:  carbon dioxide, nitrous 
oxide, methane, hydrofluorocarbons, 
perfluorocarbons, and sulfur 
hexafluoride.
	 Q.	 “Hazardous air 
pollutant” means an air contaminant 
that has been classified as a hazardous 
air pollutant pursuant to the federal 
act.
	 R.	 “Insignificant 
activities” means those activities 
listed by the department and approved 
by the administrator as insignificant 
on the basis of size, emissions or 
production rate.

	 S.	 “Major source” 
means any stationary source (or any 
group of stationary sources that are 
located on one or more contiguous 
or adjacent properties, and are 
under common control of the same 
person(s)) in which all of the pollutant 
emitting activities at such source 
belong to the same major group (i.e., 
all have the same two-digit code), as 
described in the standard industrial 
classification manual, 1987, and that 
is described in paragraphs (1), (2), or 
(3) below.
		  (1)	 A major 
source under Section 112 of the 
federal act, which is defined as:
			   (a)	
for pollutants other than 
radionuclides, any stationary source 
or group of stationary sources 
located within a contiguous area 
and under common control that 
emits or has the potential to emit, 
in the aggregate, 10 tons per year or 
more of any hazardous air pollutant 
which has been listed pursuant to 
Section 112 (b) of the federal act, 
25 tons per year or more of any 
combination of such hazardous air 
pollutants, or such lesser quantity as 
the administrator may establish by 
rule;  notwithstanding the preceding 
sentence, emissions from any oil 
or gas exploration or production 
well (with its associated equipment) 
and emissions from any pipeline 
compressor or pump station shall not 
be aggregated with emissions from 
other similar units, whether or not 
such units are in a contiguous area or 
under common control, to determine 
whether such units or stations are 
major sources; or
			   (b)	
for radionuclides, “major source” 
shall have the meaning specified by 
the administrator by rule.
		  (2)	 A major 
stationary source of air pollutants, 
as defined in Section 302 of the 
act, that directly emits or has the 
potential to emit, 100 tons per year 
or more of any air pollutant subject 
to regulation (including any major 
source of fugitive emissions of any 
such pollutant, as determined by rule 
by the administrator).  The fugitive 



New Mexico Register / Volume XXXV, Issue 21/ November 5, 20242235
emissions of a stationary source shall 
not be considered in determining 
whether it is a major stationary source 
for the purposes of Section 302(j) of 
the act, unless the source belongs to 
one of the following categories of 
stationary sources:
			   (a)	
coal cleaning plants (with thermal 
dryers);
			   (b)	
kraft pulp mills;
			   (c)	
portland cement plants;
			   (d)	
primary zinc smelters;
			   (e)	
iron and steel mills;
			   (f)	
primary aluminum ore reduction 
plants;
			   (g)	
primary copper smelters;
			   (h)	
municipal incinerators capable of 
charging more than 250 tons of refuse 
per day;
			   (i)	
hydrofluoric, sulfuric, or nitric acid 
plants;
			   (j)	
petroleum refineries;
			   (k)	
lime plants;
			   (l)	
phosphate rock processing plants;
			   (m)	
coke oven batteries;
			   (n)	
sulfur recovery plants;
			   (o)	
carbon black plants (furnace process);
			   (p)	
primary lead smelters;
			   (q)	
fuel conversion plant;
			   (r)	
sintering plants;
			   (s)	
secondary metal production plants;
			   (t)	
chemical process plants - the term 
chemical processing plant shall not 
include ethanol production facilities 
that produce ethanol by natural 
fermentation included in NAICS 
codes 325193 or 312140;

			   (u)	
fossil-fuel boilers (or combination 
thereof) totaling more than 250 
million British thermal units per hour 
heat input;
			   (v)	
petroleum storage and transfer 
units with a total storage capacity 
exceeding 300,000 barrels;
			   (w)	
taconite ore processing plants;
			   (x)	
glass fiber processing plants;
			   (y)	
charcoal production plants;
			   (z)	
fossil fuel-fired steam electric plants 
of more than 250 million British 
thermal units per hour heat input; or
			   (aa)	
any other stationary source category, 
which as of August 7, 1980, is being 
regulated under Section 111 or 112 of 
the federal act.
		  (3)	 A major 
stationary source as defined in Part D 
of Title I of the federal act, including:
			   (a)	
for ozone non-attainment areas, 
sources with the potential to emit 
100 tons per year or more of volatile 
organic compounds or nitrogen oxides 
in areas classified as “marginal” 
or “moderate”, 50 tons per year or 
more in areas classified as “serious”, 
25 tons per year or more in areas 
classified as “severe”, and 10 tons 
per year or more in areas classified as 
“extreme”; except that the references 
in Paragraph (3) of Subsection S of 
20.11.42.7 NMAC to 100, 50, 25, and 
10 tons per year of nitrogen oxides 
shall not apply to any source for 
which the administrator has made a 
finding, under Section 182(f)(1) or (2) 
of the federal act, that requirements 
under Section 182(f) of the act do not 
apply;
			   (b)	
for ozone transport regions 
established pursuant to Section 184 
of the federal act, sources with the 
potential to emit 50 tons per year or 
more of volatile organic compounds;
			   (c)	
for carbon monoxide non-attainment 
areas:

				    (i)	
that are classified as “serious”; and
			                (ii)	
in which stationary sources contribute 
significantly to carbon monoxide 
levels as determined under rules 
issued by the administrator, sources 
with the potential to emit 50 tons per 
year or more of carbon monoxide; and 
			   (d)	
for particulate matter (PM10) non-
attainment areas classified as 
“serious”, sources with the potential 
to emit 70 tons per year or more of 
PM10.
	 T.	 “Operating 
permit” or “permit” means any 
permit or group of permits covering 
a source that is issued, renewed, 
modified or revised pursuant to 
20.11.42 NMAC.
	 U.	 “Operator” means 
the person(s) responsible for the 
overall operation of a facility.
	 V.	 “Owner” means 
the person(s) who owns a facility or 
part of a facility.
	 W.	 “Permit 
modification” means a revision 
to an operating permit that meets 
the requirements of significant 
permit modifications, minor permit 
modifications, or administrative 
permit amendments, as defined in 
Subsection E of 20.11.42.13 NMAC.
	 X.	 “Permittee” means 
the owner, operator or responsible 
official at a permitted 20.11.42 
NMAC source, as identified in any 
permit application or modification.
	 Y.	 “Person” 
includes any individual, partnership, 
corporation, association, state or 
political subdivision of a state, 
and any agency, department or 
instrumentality of the United States, 
and any of their officers, agents or 
employees.
	 Z.	 “Potential to 
emit” means the maximum capacity 
of a stationary source to emit any 
air pollutant under its physical and 
operational design.  Any physical or 
operational limitation on the capacity 
of a source to emit an air pollutant, 
including air pollution control 
equipment and restrictions on hours 
of operation or on the type or amount 
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of material combusted, stored, or 
processed, shall be treated as part of 
its design if the limitation is federally 
enforceable.  The potential to emit 
for nitrogen dioxide shall be based on 
total oxides of nitrogen.
	 AA.	 “Proposed permit” 
means the version of a permit that 
the department proposes to issue 
and forwards to the administrator for 
review in compliance with Subsection 
C of 20.11.42.13 NMAC.
	 BB.	 “Regulated air 
pollutant” means the following:
		  (1)	 nitrogen 
oxides, total suspended particulate 
matter, or any volatile organic 
compounds;
		  (2)	 any 
pollutant for which a national 
ambient air quality standard has been 
promulgated;
		  (3)	 any 
pollutant that is subject to any 
standard promulgated under Section 
111 of the federal act;
		  (4)	 any class I 
or II substance subject to any standard 
promulgated under or established by 
Title VI of the federal act;
		  (5)	 any 
pollutant subject to a standard 
promulgated under Section 112 or 
any other requirements established 
under Section 112 of the federal act, 
including:
			   (a)	
any pollutant subject to requirements 
under Section 112(j) of the federal 
act; if the administrator fails to 
promulgate a standard by the date 
established pursuant to Section 112(e) 
of the federal act, any pollutant for 
which a subject source would be a 
major source shall be considered to 
be regulated on the date 18 months 
after the applicable date established 
pursuant to Section 112(e) of the 
federal act; and
			   (b)	
any pollutant for which the 
requirements of Section 112(g)(2) 
of the federal act have been met, but 
only with respect to the individual 
source subject to a Section 112(g)(2) 
requirement; or
		  (6)	 any other 
pollutant “subject to regulation” as 

defined in Subsection II of 20.11.42.7 
NMAC.
	 CC.	 “Renewal” means 
the process by which a permit is 
reissued at the end of its term.
	 DD.	 “Responsible 
official” means one of the following:
		  (1)	 For a 
corporation: a president, secretary, 
treasurer, or vice-president of the 
corporation in charge of a principal 
business function, or any other 
person who performs similar policy 
or decision-making functions for 
the corporation, or a duly authorized 
representative of such person if 
the representative is responsible 
for the overall operation of one or 
more manufacturing, production, or 
operating facilities applying for or 
subject to a permit and either:
			   (a)	
the facilities employ more than 250 
persons or have gross annual sales or 
expenditures exceeding $25 million 
(in second quarter 1980 dollars); or
			   (b)	
the delegation of authority to such 
representatives is approved in 
advance by the department.
		  (2)	 For a 
partnership or sole proprietorship: 
a general partner or the proprietor, 
respectively.
		  (3)	 For a 
municipality, state, federal or other 
public agency:  either a principal 
executive officer or ranking elected 
official.  For the purposes of 20.11.42 
NMAC, a principal executive officer 
of a federal agency includes the chief 
executive officer having responsibility 
for the overall operations of a 
principal geographic unit of the 
agency (e.g., a regional administrator 
of EPA).
		  (4)	 For an acid 
rain source:
			   (a)	
the designated representative 
(as defined in Section 402(26) 
of the federal act) in so far as 
actions, standards, requirements, 
or prohibitions under Title IV of 
the federal act or the regulations 
promulgated thereunder are 
concerned; and

			   (b)	
the designated representative for any 
other purposes under 40 CFR, Part 70.
	 EE.	 “Section 502(b)
(10) changes” are changes that 
contravene an express permit 
term.  Such changes do not include 
changes that would violate applicable 
requirements or contravene permit 
terms and conditions that are 
monitoring (including test methods), 
record keeping, reporting, or 
compliance certification requirements.
	 FF.	 “Shutdown” means 
the cessation of operation of any air 
pollution control equipment, process 
equipment or process for any purpose.
	 GG.	 “Startup” means 
the setting into operation of any air 
pollution control equipment, process 
equipment or process for any purpose.
	 HH.	 “Stationary 
source” or “source” means any 
building, structure, facility, or 
installation that emits or may emit any 
regulated air pollutant or any pollutant 
listed under Section 112(b) of the 
federal act.
	 II.	 “Subject to 
regulation” means, for any air 
pollutant, that the pollutant is 
subject to either a provision in 
the Clean Air Act, or a nationally-
applicable regulation codified by the 
administrator in Subchapter C of 40 
CFR Chapter I, that requires actual 
control of the quantity of emissions of 
that pollutant, and that such a control 
requirement has taken effect and is 
operative to control, limit or restrict 
the quantity of emissions of that 
pollutant released from the regulated 
activity.  Except that:
		  (1)	
“Greenhouse gases” (GHGs), shall 
not be subject to regulation unless, as 
of July 1, 2011, the GHG emissions 
are at a stationary source emitting or 
having the potential to emit 100,000 
tpy CO2 equivalent emissions.
		  (2)	 The term 
“tpy CO2 equivalent emissions” 
(CO2e) shall represent an aggregate 
amount of GHGs emitted by the 
regulated activity, and shall be 
computed by multiplying the mass 
amount of emissions (tpy), for 
each of the six greenhouse gases in 
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the pollutant GHGs, by the gas’s 
associated global warming potential 
published at Table A–1 to Subpart A 
of 40 CFR Part 98, Global Warming 
Potentials, and summing the resultant 
value for each gas to compute a tpy 
CO2e.  For purposes of Paragraph (2) 
of Subsection II of 20.11.42.7 NMAC, 
prior to July 21, 2014, the mass of the 
greenhouse gas carbon dioxide shall 
not include carbon dioxide emissions 
resulting from the combustion or 
decomposition of non-fossilized 
and biodegradable organic material 
originating from plants, animals, or 
micro-organisms (including products, 
by-products, residues and waste 
from agriculture, forestry and related 
industries as well as the non-fossilized 
and biodegradable organic fractions 
of industrial and municipal wastes, 
including gases and liquids recovered 
from the decomposition of non-
fossilized and biodegradable organic 
material).
	 JJ.	 “Subsidiary” 
means a business concern which is 
owned or controlled by, or is a partner 
of, the applicant or permittee.
	 KK.	 “Title I 
modification” means any 
modification under Sections 111 
or 112 of the federal act and any 
physical change or change in method 
of operations that is subject to the pre-
construction regulations promulgated 
under Parts C and D of the federal act.
[20.11.42.7 NMAC - Rp, 20.11.42.7 
NMAC, 11/05/2024]

20.11.42.8	 VARIANCES:  In 
accordance with the joint air quality 
control board ordinances pursuant to 
the New Mexico Air Quality Control 
Act Section 74-2-8 NMSA 1978, 
applicants and permittee’s may seek 
a variance from the non-federally 
enforceable provisions of 20.11.42 
NMAC.
[20.11.42.8 NMAC – Rp, 20.11.42.8 
NMAC, 11/05/2024]

20.11.42.9	 SAVINGS 
CLAUSE:  Any amendment to 
20.11.42 NMAC, which is filed, with 
the state records center shall not affect 
actions pending for violation of a 
city or county ordinance, or 20.11.42 

NMAC.  Prosecution for a violation 
under prior regulation wording shall 
be governed and prosecuted under the 
statute, ordinance, part or regulation 
section in effect at the time the 
violation was committed.
[20.11.42.9 NMAC – Rp, 20.11.42.9 
NMAC, 11/05/2024]

20.11.42.10	 SEVERABILITY:  
If any section, paragraph, sentence, 
clause, or word of 20.11.42 
NMAC is for any reason held to be 
unconstitutional or otherwise invalid 
by any court, the decision shall 
not affect the validity of remaining 
provisions of 20.11.42 NMAC.
[20.11.42.10 NMAC – Rp, 
20.11.42.10 NMAC, 11/05/2024]

20.11.42.11	 DOCUMENTS:  
Documents incorporated and cited 
in 20.11.42 NMAC may be viewed 
at the Albuquerque Environmental 
Health Department, 400 Marquette 
NW, Albuquerque, NM.
[20.11.42.11 NMAC – Rp, 
20.11.42.11 NMAC, 11/05/2024]

20.11.42.12	 PERMIT 
REQUIREMENTS:
	 A.	 Permit 
applications:
		  (1)	 Duty to 
apply.  For each 20.11.42 NMAC 
source, the owner or operator shall 
submit a timely and complete permit 
application in accordance with 
20.11.42 NMAC.
		  (2)	 Timely 
application.
			   (a)	 A 
timely application is:
		  		  (i)	
for first time applications, one that 
is submitted within 12 months after 
the source commences operation as a 
20.11.42 NMAC source;
			                (ii)	
for purposes of permit renewal, one 
that is submitted at least 12 months 
prior to the date of permit expiration;
			               (iii)	
for the acid rain portion of permit 
applications for initial phase II acid 
rain sources under Title IV of the 
federal act, by January 1, 1996 for 
sulfur dioxide, and by January 1, 1998 
for nitrogen oxides.

			   (b)	
Reserved.
		  (3)	
Completeness of application.
			   (a)	 To 
be deemed complete, an application 
must provide all information required 
pursuant to Paragraph (4), of 
Subsection A of 20.11.42.12 NMAC, 
except that applications for permit 
modifications need supply such 
information only if it is related to the 
proposed change.
			   (b)	
If, while processing an application, 
regardless of whether it has been 
determined or deemed to be complete, 
the department determines that 
additional information is necessary 
to evaluate or take final action on 
that application, it may request such 
information in writing and set a 
reasonable deadline for a response.
			   (c)	
Any applicant who fails to submit any 
relevant facts or who has submitted 
incorrect information in a permit 
application or in a supplemental 
submittal shall, upon becoming aware 
of such failure or incorrect submittal, 
promptly submit such supplementary 
facts or corrected information.  In 
addition, an applicant shall provide 
further information as necessary to 
address any requirements that become 
applicable to the source after the date 
it filed a complete application but 
prior to release of a draft permit.
			   (d)	
The applicant’s ability to operate 
without a permit, as set forth in 
Subparagraph (b), of Paragraph 
(1), of Subsection B of 20.11.42.2 
NMAC, shall be in effect from the 
date a timely application is submitted 
until the final permit is issued or 
disapproved, provided that the 
applicant adequately submits any 
requested additional information 
by the deadline specified by the 
department.
		  (4)	 Content 
of application.  Any person seeking 
a permit under 20.11.42 NMAC shall 
do so by filing a written application 
with the department.  The applicant 
shall submit three copies of the permit 
application, or more, as requested by 
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the department.  An applicant may not 
omit information needed to determine 
the applicability of, or to impose, any 
applicable requirement, or to evaluate 
the fee amount required under 20.11.2 
NMAC, Fees.  Fugitive emissions 
shall be included in the permit 
application in the same manner as 
stack emissions, regardless of whether 
the source category in question 
is included in the list of sources 
contained in the definition of major 
source.  All applications shall:
			   (a)	
be made on forms furnished by 
the department, which for the acid 
rain portions of permit applications 
and compliance plans shall be on 
nationally-standardized forms to 
the extent required by regulations 
promulgated under Title IV of the 
federal act;
			   (b)	
state the company’s name and address 
(and, if different, plant name and 
address), together with the names and 
addresses of the owner(s), responsible 
official and the operator of the 
source, any subsidiaries or parent 
companies, the company’s state of 
incorporation or principal registration 
to do business and corporate or 
partnership relationship to other 
permittee’s subject to 20.11.42 
NMAC, and the telephone numbers 
and names of the owners’ agent(s) and 
the site contact(s) familiar with plant 
operations;
			   (c)	
state the date of the application;
			   (d)	
include a description of the source’s 
processes and products (by standard 
industrial classification code) 
including any associated with 
alternative scenarios identified by 
the applicant, and a map, such as the 
7.5 minute topographic quadrangle 
map published by the United States 
geological survey or the most detailed 
map available showing the exact 
location of the source; the location 
shall be identified by latitude and 
longitude or by UTM coordinates;
			   (e)	
for all emissions of all air pollutants 
for which the source is major and all 
emissions of regulated air pollutants, 

provide all emissions information, 
calculations and computations for the 
source and for each emissions unit, 
except for insignificant activities (as 
defined in Subsection R of 20.11.42.7 
NMAC); this shall include:
		                              (i)	
a process flow sheet of all components 
of the facility which would be 
involved in routine operations and 
emissions;
			                (ii)	
identification and description of all 
emission points in sufficient detail 
to establish the basis for fees and 
applicability of requirements of the 
state and federal acts;
			               (iii)	
emissions rates in tons per year, 
pounds per hour and other terms 
necessary to establish compliance 
consistent with the applicable 
standard reference test method;
			               (iv)
specific information such as that 
regarding fuels, fuel use, raw 
materials, or production rates, to the 
extent it is needed to determine or 
regulate emissions;
			                (v)	
identification and full description, 
including all calculations and the 
basis for all control efficiencies 
presented, of air pollution control 
equipment and compliance 
monitoring devices or activities;
			               (vi)	
the maximum and standard operating 
schedules of the source, as well as any 
work practice standards or limitations 
on source operation which affect 
emissions of regulated pollutants;
			              (vii)	
an operational plan defining the 
measures to be taken to mitigate 
source emissions during startups, 
shutdowns and emergencies;
			             (viii)	
other relevant information as the 
department may reasonably require or 
which are required by any applicable 
requirements (including information 
related to stack height limitations 
developed pursuant to Section 123 of 
the federal act); and 
			               (ix)	
for each alternative operating scenario 
identified by the applicant, all of 

the information required in Items 
(i) through (viii) above, as well as 
additional information determined 
to be necessary by the department 
to define such alternative operating 
scenarios;
			   (f)	
provide a list of insignificant activities 
(as defined in Subsection R of 
20.11.42.7 NMAC) at the source, their 
emissions, to the extent required by 
the department, and any information 
necessary to determine applicable 
requirements;
			   (g)	
provide a citation and description of 
all applicable air pollution control 
requirements, including:
				    (i)	
sufficient information related to the 
emissions of regulated air pollutants 
to verify the requirements that are 
applicable to the source; and
			                (ii)	
a description of or reference to 
any applicable test method for 
determining compliance with each 
applicable requirement;
			   (h)	
provide an explanation of any 
proposed exemptions from otherwise 
applicable requirements;
			   (i)	
provide other specific information 
that may be necessary to implement 
and enforce other requirements of the 
state or federal acts or to determine 
the applicability of such requirements, 
including information necessary to 
collect any fees owed under 20.11.2 
NMAC, Fees; 
			   (j)	
for applications which:
			                 (i)	
are required pursuant to the transition 
schedule in Subparagraph (b), of 
Paragraph (2), of Subsection A of 
20.11.42.12 NMAC; or
			                (ii)	
for subsequent applications or 
modifications, where emissions or 
anticipated emissions have increased 
since modeling for a modification or 
new source construction was reviewed 
under 20.11.41 NMAC or 20.11.42 
NMAC: submit a dispersion modeling 
analysis, using EPA approved models 
and procedures, showing whether 
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emissions from the source would 
cause air pollutant concentrations in 
excess of any New Mexico ambient 
air quality standard for nitrogen 
oxides, sulfur oxides, total suspended 
particulates or non-methane 
hydrocarbons, or any national ambient 
air quality standard; air pollutants that 
are not emitted in significant amounts 
(as defined in 40 CFR 52.21(b)(23)(i)) 
during routine operations need not be 
modeled; the department may waive 
modeling with respect to ozone if the 
department determines that emissions 
from the source are not likely to cause 
ozone concentrations in excess of the 
national ambient air quality standard;
			   (k)	
provide certification of compliance, 
including:
		                              (i)
a certification, by a responsible 
official consistent with Paragraph 
(5) of Subsection A of 20.11.42.12 
NMAC of the source’s compliance 
status for each applicable 
requirement;
			                (ii)	
a statement of methods used for 
determining compliance, including 
a description of monitoring, record 
keeping, and reporting requirements 
and test methods;
			               (iii)	
a statement that the source will 
continue to be in compliance with 
applicable requirements for which 
it is in compliance, and will, in a 
timely manner or at such schedule 
expressly required by the applicable 
requirement, meet additional 
applicable requirements that become 
effective during the permit term;
			               (iv)	
a schedule for submission of 
compliance certifications during 
the permit term, to be submitted 
no less frequently than annually, or 
more frequently if specified by the 
underlying applicable requirement or 
by the department; and
			                (v)	
a statement indicating the source’s 
compliance status with any enhanced 
monitoring and compliance 
certification requirements of the 
federal act;

			   (l)	
for sources that are not in compliance 
with all applicable requirements at the 
time of permit application, provide a 
compliance plan that contains:
				    (i)	
a description of the compliance status 
of the source with respect to all 
applicable requirements;
			                (ii)	
a narrative description of how the 
source will achieve compliance with 
such requirements for which it is not 
in compliance;
			               (iii)	
a schedule of remedial measures, 
including an enforceable sequence 
of actions with milestones, leading 
to compliance with such applicable 
requirements; the schedule of 
compliance shall be at least as 
stringent as that contained in any 
consent decree or administrative order 
to which the source is subject, and the 
obligations of any consent decree or 
administrative order shall not be in 
any way diminished by the schedule 
of compliance; any such schedule of 
compliance shall be supplemental to, 
and shall not prohibit the department 
from taking any enforcement 
action for noncompliance with, the 
applicable requirements on which it is 
based;
			               (iv)	
a schedule for submission of certified 
progress reports no less frequently 
than every six months; and
			               (v)
for the portion of each acid rain 
source subject to the acid rain 
provisions of Title IV of the federal 
act, the compliance plan content 
requirements specified in this 
paragraph, except as specifically 
superseded by regulations 
promulgated under Title IV of the 
federal act with regard to the schedule 
and method(s) the source will use to 
achieve compliance with the acid rain 
emissions limitations.
		  (5)	
Certification.  Any document, 
including any application form, 
report, or compliance certification, 
submitted pursuant to 20.11.42 
NMAC shall contain certification by a 
responsible official of truth, accuracy, 

and completeness.  This certification 
and any other certification required 
under this regulation shall state that, 
based on information and belief 
formed after reasonable inquiry, the 
statements and information in the 
document are true, accurate, and 
complete.
	 B.	 Confidential 
information protection:
		  (1)	 All 
confidentiality claims made regarding 
material submitted to the department 
under 20.11.42 NMAC shall be 
reviewed in accordance with the 
provisions of the joint air quality 
control board ordinances pursuant to 
the New Mexico Air Quality Control 
Act Section 74-2-11 NMSA 1978 and 
the New Mexico Inspection of Public 
Records Act, Section 14-2-1, et seq. 
NMSA 1978.
		  (2)	 In the 
case where an applicant or permittee 
has submitted information to 
the department under a claim of 
confidentiality, the department may 
also require the applicant or permittee 
to submit a copy of such information 
directly to the administrator.
		  (3)	 An 
operating permit is a public record, 
and not entitled to protection under 
Section 114(c) of the federal act.
	 C.	 Permit content:
		  (1)	 Permit 
conditions.
			   (a)	
The department shall specify 
conditions upon a permit, including 
emission limitations and sufficient 
operational requirements and 
limitations, to assure compliance with 
all applicable requirements at the time 
of permit issuance or as specified in 
the approved schedule of compliance.  
The permit shall:
			                 (i)	
for major sources, include all 
applicable requirements for all 
relevant emissions units in the major 
source;
			                (ii)	
for any non-major source subject 
to 20.11.42.2 NMAC, include all 
applicable requirements which 
apply to emissions units that cause 
the source to be subject to 20.11.42 
NMAC;
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			               (iii)	
specify and reference the origin 
of and authority for each term or 
condition, and identify any difference 
in form as compared to the applicable 
requirement upon which the term or 
condition is based;
			               (iv)	
include a severability clause to ensure 
the continued validity of the various 
permit requirements in the event of 
a challenge to any portions of the 
permit; and
			                (v)	
include a provision to ensure that the 
permittee pays fees to the department 
consistent with the fee schedule in 
20.11.2 NMAC, Fees;
			               (vi)	
for purposes of the permit shield, 
identify any requirement specifically 
identified in the application or 
significant permit modification that 
the department has determined is not 
applicable to the source, and state the 
basis for any such determination.
			   (b)	
Each permit issued shall, additionally, 
include provisions stating that:
				    (i)	
the permittee shall comply with all 
terms and conditions of the permit; 
any permit noncompliance is grounds 
for enforcement action; in addition, 
noncompliance with federally 
enforceable permit conditions 
constitutes a violation of the federal 
act;
			                (ii)	
it shall not be a defense for a 
permittee in an enforcement action 
that it would have been necessary to 
halt or reduce the permitted activity in 
order to maintain compliance with the 
conditions of the permit;
			               (iii)	
the permit may be modified, reopened 
and revised, revoked and reissued, or 
terminated for cause in accordance 
with Subsection F of 20.11.42.13 
NMAC;
			               (iv)	
the filing of a request by the permittee 
for a permit modification, revocation 
and reissuance, or termination, or of 
a notification of planned changes or 
anticipated noncompliance shall not 
stay any permit condition;

			                (v)	
the permit does not convey any 
property rights of any sort, or any 
exclusive privilege;
			               (vi)	
within the period specified by the 
department, the permittee shall 
furnish any information that the 
department may request in writing to 
determine whether cause exists for 
reopening and revising, revoking and 
reissuing, or termination of the permit 
or to determine compliance with the 
permit; upon request, the permittee 
shall also furnish to the department 
copies of records required by the 
permit to be maintained.
			   (c)	
The terms and conditions for all 
alternative operating scenarios 
identified in the application and 
approved by the department:
				    (i)	
shall require that the permittee 
maintain a log at the permitted facility 
which documents, contemporaneously 
with any change from one operating 
scenario to another, the scenario under 
which the facility is operating; and
			                (ii)	
shall, for each such alternative 
scenario, meet all applicable 
requirements and the requirements of 
20.11.42 NMAC.
			   (d)	
The department may impose 
conditions regulating emissions 
during startup and shutdown.
			   (e)	
All permit terms and conditions 
which are required under the federal 
act or under any of its applicable 
requirements, including any 
provisions designed to limit a source’s 
potential to emit, are enforceable 
by the administrator and citizens 
under the federal act.  The permit 
shall specifically designate as not 
being federally enforceable under the 
federal act any terms or conditions 
included in the permit that are not 
required under the federal act or under 
any of its applicable requirements.
			   (f)	
The issuance of a permit, or the filing 
or approval of a compliance plan, 
does not relieve any person from 
civil or criminal liability for failure 

to comply with the provisions of the 
Air Quality Control Act, the federal 
act, federal regulations thereunder, 
any applicable regulations of the 
board, and any other applicable law or 
regulation.
			   (g)	
The department may include part or 
all of the contents of the application 
as terms and conditions of the 
permit or permit modification.  The 
department shall not apply permit 
terms and conditions upon emissions 
of regulated pollutants for which there 
are no applicable requirements, unless 
the source is major for that pollutant.
			   (h)	
Fugitive emissions from a source shall 
be included in the operating permit in 
the same manner as stack emissions, 
regardless of whether the source 
category in question is included in 
the list of sources contained in the 
definition of major source.
			   (i)	
The acid rain portion of operating 
permits for acid rain sources shall:
			                 (i)
state that, where an applicable 
requirement of the federal act is 
more stringent than an applicable 
requirement of regulations 
promulgated under Title IV of the 
federal act, both provisions shall be 
incorporated into the permit and shall 
be enforceable by the administrator;
			                (ii)	
contain a permit condition prohibiting 
emissions exceeding any allowances 
that the acid rain source lawfully 
holds under Title IV of the federal 
act or the regulations promulgated 
thereunder;  no permit modification 
under this regulation shall be required 
for increases in emissions that are 
authorized by allowances acquired 
pursuant to the acid rain program, 
provided that such increases do not 
require a permit modification under 
any other applicable requirement; 
no limit shall be placed on the 
number of allowances held by the 
acid rain source; the permittee may 
not use allowances as a defense 
to noncompliance with any other 
applicable requirement; any such 
allowance shall be accounted 
for according to the procedures 
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established in regulations 
promulgated under Title IV of the 
federal act.
		  (2)	 Permit 
duration.  The department shall issue 
operating permits for a fixed term not 
to exceed five years.
		  (3)	
Monitoring.
			   (a)	
Each permit shall contain all 
emissions monitoring requirements, 
and analysis procedures or test 
methods, required to assure and 
verify compliance with the terms 
and conditions of the permit and 
applicable requirements, including 
any procedures and methods 
promulgated by the administrator.
			   (b)	
Where the applicable requirement 
does not require periodic testing or 
instrumental or non-instrumental 
monitoring (which may consist of 
record keeping designed to serve as 
monitoring), the permit shall require 
periodic monitoring sufficient to 
yield reliable data from the relevant 
time period that are representative 
of the source’s compliance with 
the permit, as reported pursuant 
to Paragraph (5) of Subsection 
C of 20.11.42.12 NMAC.  Such 
monitoring requirements shall assure 
use of terms, test methods, units, 
averaging periods, and other statistical 
conventions consistent with the 
applicable requirement.
			   (c)	
The permit shall also contain specific 
requirements concerning the use, 
maintenance, and, when appropriate, 
installation of monitoring equipment 
or methods.
		  (4)	 Record 
keeping.
			   (a)	
The permit shall require record 
keeping sufficient to assure and 
verify compliance with the terms and 
conditions of the permit, including:
			                 (i)	
the date, place as defined in the 
permit, and time of sampling or 
measurements;
			                (ii)	
the date(s) analyses were performed;

			               (iii)	
the company or entity that performed 
the analyses;
			               (iv)	
the analytical techniques or methods 
used;
			                (v)	
the results of such analyses; and
			               (vi)	
the operating conditions existing at 
the time of sampling or measurement.
			   (b)	
Records of all monitoring data and 
support information shall be retained 
for a period of at least five years from 
the date of the monitoring sample, 
measurement, report, or application.  
Supporting information includes 
all calibration and maintenance 
records and all original strip-chart 
recordings for continuous monitoring 
instrumentation, and copies of all 
reports required by the permit.
		  (5)	
Reporting.  The permit shall require 
reporting sufficient to assure and 
verify compliance with the terms 
and conditions of the permit and all 
applicable requirements, including:
			   (a)	
submittal of reports of any required 
monitoring at least every six months; 
the reports shall be due to the 
department within 45 days of the end 
of the permittee’s reporting period; all 
instances of deviations from permit 
requirements, including emergencies, 
must be clearly identified in such 
reports; all required reports must 
be certified by a responsible official 
consistent with Paragraph (5) of 
Subsection A of 20.11.42.12 NMAC;
			   (b)	
prompt reporting of all deviations 
(including emergencies) from permit 
requirements, including the date, time, 
duration and probable cause of such 
deviations, the quantity and pollutant 
type of excess emissions resulting 
from the deviation, and any corrective 
actions or preventive measures 
taken; such reports shall include 
telephone, verbal, e-mail or facsimile 
communication within 24 hours of 
the start of the next business day and 
written notification within 10 days;
			   (c)	
submittal of compliance certification 

reports at least every 12 months (or 
more frequently if so specified by an 
applicable requirement) certifying 
the source’s compliance status with 
all permit terms and conditions and 
all applicable requirements relevant 
to the source, including those related 
to emission limitations or work 
practices; the reports shall be due 
to the department within 30 days of 
the end of the permittee’s reporting 
period; such compliance certifications 
shall be submitted to the administrator 
as well as to the department and shall 
include:
			                 (i)	
the identification of each term or 
condition of the permit that is the 
basis of the certification;
			                (ii)	
the compliance status of the source;
			               (iii)	
whether compliance was continuous 
or intermittent;
			               (iv)	
the method(s) used for determining 
the compliance status of the source, 
currently and during the reporting 
period identified in the permit; and
			                (v)	
such other facts as the department 
may require to determine the 
compliance status of the source;
			   (d)	
such additional provisions as may 
be specified by the administrator to 
determine the compliance status of the 
source.
		  (6)	
Compliance.  To assure and verify 
compliance with the terms and 
conditions of the permit and with 
20.11.42 NMAC, permits shall also:
			   (a)	
require that, upon presentation of 
credentials and other documents as 
may be required by law, the permittee 
shall allow authorized representatives 
of the department to perform the 
following:
			                 (i)	
enter upon the permittee’s premises 
where a source is located or emission 
related activity is conducted, or 
where records must be kept under the 
conditions of the permit;
			                (ii)	
have access to and copy any records 
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that must be kept under the conditions 
of the permit;
			               (iii)	
inspect any facilities, equipment 
(including monitoring and air 
pollution control equipment), 
practices, or operations regulated or 
required under the permit; and
			               (iv)	
sample or monitor any substances 
or parameters for the purpose of 
assuring compliance with the permit 
or applicable requirements or as 
otherwise authorized by the federal 
act;
			   (b)	
require that sources required under 
Subparagraph (k) of Paragraph (4) of 
Subsection A of 20.11.42.12 NMAC 
to have a schedule of compliance 
submit progress reports to the 
department at least semiannually, 
or more frequently if specified in 
the applicable requirement or by the 
department; such progress reports 
shall be consistent with the schedule 
of compliance and requirements of 
Subparagraph (k) of Paragraph (4) of 
Subsection A of 20.11.42.12 NMAC, 
and shall contain:
				    (i)	
dates for achieving the activities, 
milestones, or compliance required in 
the schedule of compliance, and dates 
when such activities, milestones or 
compliance were achieved; and
			                (ii)	
an explanation of why any dates in 
the schedule of compliance were not 
or will not be met, and any preventive 
or corrective measures adopted;
			   (c)	
include such other provisions as the 
department may require.
		  (7)	
Operational flexibility.
			   (a)	
Section 502(b)(10) changes.
			                 (i)
The permittee may make Section 
502(b)(10) changes, as defined in 
20.11.42.7 NMAC, without applying 
for a permit modification, if those 
changes are not Title I modifications 
and the changes do not cause the 
facility to exceed the emissions 
allowable under the permit (whether 
expressed as a rate of emissions or in 
terms of total emissions).

			                (ii)	
For each such change, the permittee 
shall provide written notification to 
the department and the administrator 
at least seven days in advance of the 
proposed changes.  Such notification 
shall include a brief description of the 
change within the permitted facility, 
the date on which the change will 
occur, any change in emissions, and 
any permit term or condition that is 
no longer applicable as a result of the 
change.
			               (iii)	
The permittee and department shall 
attach each such notice to their copy 
of the relevant permit.
			               (iv)	
If the written notification and the 
change qualify under this provision, 
the permittee is not required to 
comply with the permit terms and 
conditions it has identified that restrict 
the change.  If the change does not 
qualify under this provision, the 
original terms of the permit remain 
fully enforceable.
			   (b)	
Emissions trading within a facility.
				    (i)	
The department shall, if an applicant 
requests it, issue permits that contain 
terms and conditions allowing for 
the trading of emissions increases 
and decreases in the permitted 
facility solely for the purpose 
of complying with a federally-
enforceable emissions cap that is 
established in the permit in addition 
to any applicable requirements.  Such 
terms and conditions shall include 
all terms and conditions required 
under Subsection C of 20.11.42.12 
NMAC to determine compliance.  
If applicable requirements apply 
to the requested emissions trading, 
permit conditions shall be issued 
only to the extent that the applicable 
requirements provide for trading such 
increases and decreases without a 
case-by-case approval.
			                (ii)
The applicant shall include in the 
application proposed replicable 
procedures and permit terms that 
ensure the emissions trades are 
quantifiable and enforceable.  The 
department shall not include in the 

emissions trading provisions any 
emissions units for which emissions 
are not quantifiable or for which 
there are no replicable procedures to 
enforce the emissions trades.  The 
permit shall require compliance with 
all applicable requirements.
			               (iii)	
For each such change, the permittee 
shall provide written notification to 
the department and the administrator 
at least seven days in advance of the 
proposed changes.  Such notification 
shall state when the change will 
occur and shall describe the changes 
in emissions that will result and how 
these increases and decreases in 
emissions will comply with the terms 
and conditions of the permit.
			               (iv)	
The permittee and department shall 
attach each such notice to their copy 
of the relevant permit.
		  (8)	 Off-permit 
changes.
			   (a)	
Permittees are allowed to make, 
without a permit modification, 
changes that are not addressed or 
prohibited by the operating permit, if:
				    (i)	
each such change meets all applicable 
requirements and shall not violate any 
existing permit term or condition;
			                (ii)	
such changes are not subject to 
any requirements under Title IV of 
the federal act and are not Title I 
modifications;
			               (iii)	
such changes are not subject to 
permit modification procedures under 
Subsection E of 20.11.42.13 NMAC; 
and
		                             (iv) 
the permittee provides 
contemporaneous written notice 
to the department and EPA of each 
such change, except for changes that 
qualify as insignificant activities; 
such written notice shall describe 
each such change, including the 
date, any change in emissions, 
pollutants emitted and any applicable 
requirement that would apply as a 
result of the change.
			   (b)	
The permittee shall keep a record 
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describing changes made at the source 
that result in emissions of a regulated 
air pollutant subject to an applicable 
requirement, but not otherwise 
regulated under the permit, and 
the emissions resulting from those 
changes.
		  (9)	 Permit 
shield.
			   (a)	
Except as provided in 20.11.42 
NMAC, the department shall 
expressly include in a 20.11.42 
NMAC permit a provision stating that 
compliance with the conditions of the 
permit shall be deemed compliance 
with any applicable requirements 
as of the date of permit issuance, 
provided that:
			                 (i)	
such applicable requirements 
are included and are specifically 
identified in the permit; or
			                (ii)
the department, in acting on the 
permit application or significant 
permit modification, determines 
in writing that other requirements 
specifically identified are not 
applicable to the source, and the 
permit includes the determination or a 
concise summary thereof.
			   (b)	
A 20.11.42 NMAC permit that does 
not expressly state that a permit shield 
exists for a specific provision shall be 
presumed not to provide a shield for 
that provision.
			   (c)	
Nothing in 20.11.42.12 NMAC or 
in any 20.11.42 NMAC permit shall 
alter or affect the following:
			                 (i)	
the provisions of Section 303 of the 
federal act - Emergency Powers, 
including the authority of the 
administrator under Section 303, or 
the provisions of the joint air quality 
control board ordinances pursuant to 
the New Mexico Air Quality Control 
Act, 74-2-10 NMSA 1978;
			                (ii)	
the liability of an owner or operator 
of a source for any violation of 
applicable requirements prior to or at 
the time of permit issuance;
			               (iii)	
the applicable requirements of the 

acid rain program, consistent with 
Section 408(a) of the federal act;
			               (iv)	
the ability of EPA to obtain 
information from a source pursuant to 
Section 114 of the federal act, or the 
department to obtain information in 
accordance with the joint air quality 
control board ordinances pursuant to 
the New Mexico Air Quality Control 
Act 74-2-13 NMSA 1978.
			   (d)	
The permit shield shall remain 
in effect if the permit terms and 
conditions are extended past the 
expiration date of the permit pursuant 
to Paragraph (4) of Subsection A of 
20.11.42.13 NMAC.
			   (e)	
The permit shield may extend to 
terms and conditions that allow 
emission increases and decreases as 
part of emissions trading within a 
facility pursuant to Subparagraph (b) 
of Paragraph (7) of Subsection C of 
20.11.42.12 NMAC, and to all terms 
and conditions under each operating 
scenario included pursuant to 
Subparagraph (e) of Paragraph (1) of 
Subsection C of 20.11.42.12 NMAC.
			   (f)	
The permit shield shall not extend to 
administrative permit amendments 
under Paragraph (1) of Subsection 
E of 20.11.42.13 NMAC, to minor 
permit modifications under Paragraph 
(2) of Subsection E of 20.11.42.13 
NMAC, to Section 502(b)(10) 
changes under Subparagraph (a) of 
Paragraph (7) of Subsection C of 
20.11.42.12 NMAC, or to permit 
terms or conditions for which notice 
has been given to reopen or revoke 
all or part under Subsection F of 
20.11.42.13 NMAC.
	 D.	 General permits:
		  (1)	 Issuance 
of general permits.
			   (a)	
The department may, after notice and 
opportunity for public participation 
and EPA and affected program 
review, issue a general permit 
covering numerous similar sources.  
Such sources shall be generally 
homogenous in terms of operations, 
processes and emissions, subject 
to the same or substantially similar 

requirements, and not subject to case-
by-case standards or requirements.
			   (b)	
Any general permit shall comply with 
all requirements applicable to other 
operating permits and shall identify 
criteria by which sources may qualify 
for the general permit.
		  (2)	
Authorization to operate under a 
general permit.
			   (a)	
The owner or operator of a 20.11.42 
NMAC source which qualifies for a 
general permit must:
				    (i)	
apply to the department for coverage 
under the terms of the general permit;
			                (ii)	
apply for an operating permit 
consistent with Subsection A of 
20.11.42.12 NMAC.
			   (b)	
The department may, in the general 
permit, provide for applications 
which deviate from the requirements 
of Paragraph (4) of Subsection A 
of 20.11.42.12 NMAC, provided 
that such applications meet the 
requirements of the federal act and 
include all information necessary to 
determine qualification for, and to 
assure compliance with, the general 
permit.  The department shall review 
the application for authorization to 
operate under a general permit for 
completeness within 30 days after its 
receipt of the application.
			   (c)	
The department shall authorize 
qualifying sources which apply for 
coverage under the general permit 
to operate under the terms and 
conditions of the general permit.  The 
department shall take final action 
on a general permit authorization 
request within 90 days of deeming the 
application complete.
			   (d)	
The department may grant a request 
for authorization to operate under 
a general permit without repeating 
the public participation procedures 
required under Subsection B of 
20.11.42.13 NMAC.  Such an 
authorization shall not be a permitting 
action for purposes of administrative 
review under the joint air quality 
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control board ordinances pursuant to 
the New Mexico Air Quality Control 
Act, Subsection H of Section 74-2-7 
NMSA 1978.
			   (e)	
Authorization to operate under a 
general permit shall not be granted for 
acid rain sources unless provided for 
in regulations promulgated under Title 
IV of the federal act.
			   (f)	
The permittee shall be subject to 
enforcement action for operation 
without an operating permit if the 
source is later determined not to 
qualify for the conditions and terms of 
the general permit.
[20.11.42.12 NMAC - Rp, 
20.11.42.12 NMAC, 11/05/2024]

20.11.42.13	 PERMIT 
PROCESSING:
	 A.	 Action on permit 
applications:
		  (1)	 A permit 
(including permit renewal) or permit 
modification shall only be issued if all 
of the following conditions have been 
met:
			   (a)	
the department has received a 
complete application for a permit, 
permit modification, or permit 
renewal, except that a complete 
application need not be received 
before issuance of a general permit 
under Subsection D of 20.11.42.12 
NMAC;
			   (b)	
except for administrative and minor 
permit modifications, the department 
has complied with the requirements 
for public participation procedures 
under Subsection B of 20.11.42.13 
NMAC;
			   (c)	
except for administrative 
amendments, the department has 
complied with the requirements for 
notifying and responding to affected 
programs under Subsection C of 
20.11.42.13 NMAC;
			   (d)	
the conditions of the permit provide 
for compliance with all applicable 
requirements; and
			   (e)	
the administrator has received a 

copy of the proposed permit and any 
notices required under Subsection C 
of 20.11.42.13 NMAC, and has not 
objected to issuance of the permit 
within the time period specified 
within that subsection.
		  (2)	 The 
department shall, within 60 days 
after its receipt of an application 
for a permit or significant permit 
modification, review such application 
for completeness.  Unless the 
department determines that an 
application is not complete, 
requests additional information 
or otherwise notifies the applicant 
of incompleteness within 60 days 
of receipt of an application, the 
application shall be deemed complete.  
When additional information is 
requested by the department prior 
to ruling an application complete, 
receipt of such information shall be 
processed as a new application for 
purposes of 20.11.42.13 NMAC.  If 
the application is judged complete, 
a certified letter to that effect shall 
be sent to the applicant.  If the 
application is judged incomplete a 
certified letter shall be sent to the 
applicant stating what additional 
information or points of clarification 
are necessary to judge the application 
complete.
		  (3)	 The 
department shall take final action on 
each permit application (including a 
request for permit renewal) within 12 
months after an application is ruled 
complete by the department, except 
that:
			   (a)	
for sources in operation on or before 
the effective date of 20.11.42 NMAC 
and which submit to the department 
timely and complete applications 
in accordance with Subsection A of 
20.11.42.12 NMAC, the department 
shall take final action on one-third 
of such applications annually over a 
period not to exceed three years after 
such effective date;
			   (b)	
any complete permit application 
containing an early reduction 
demonstration under Section 112(i)
(5) of the federal act shall be acted on 
within nine months of deeming the 

application complete; and
			   (c)	
the acid rain portion of permits for 
acid rain sources shall be acted upon 
in accordance with the deadlines in 
Title IV of the federal act and the 
regulations promulgated thereunder.
		  (4)	 If a timely 
and complete application for a permit 
renewal is submitted, consistent 
with Subsection A of 20.11.42.12 
NMAC, but the department has failed 
to issue or disapprove the renewal 
permit before the end of the term of 
the previous permit, then the permit 
shall not expire, and all the terms and 
conditions of the permit shall remain 
in effect until the renewal permit has 
been issued or disapproved.
		  (5)	 Permits 
being renewed are subject to the same 
procedural requirements, including 
those for public participation, affected 
program, and EPA review that apply 
to initial permit issuance.
		  (6)	 The 
department shall state within the draft 
permit the legal and factual basis for 
the draft permit conditions (including 
references to the applicable statutory 
or regulatory provisions with dates of 
latest amendments).
		  (7)	 The 
department shall grant or disapprove 
the permit based on information 
contained in the department’s 
administrative record.  The 
administrative record shall consist 
of the application, any additional 
information submitted by the 
applicant, any evidence or written 
comments submitted by interested 
persons, any other evidence 
considered by the department, and, if 
a public hearing is held, the evidence 
submitted at the hearing.
		  (8)	 If the 
department grants or disapproves a 
permit or permit modification, the 
department shall notify the applicant 
by certified mail of the action 
taken and the reasons, therefore.  If 
the department grants a permit or 
modification, the department shall 
mail the permit or modification, 
including all terms and conditions, to 
the applicant by certified mail.
		  (9)	 Voluntary 
discontinuation.  Upon request by 
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the permittee, the department shall 
permanently discontinue a 20.11.42 
NMAC permit. Permit discontinuance 
terminates the permittee’s right to 
operate the source under the permit.  
The department shall confirm the 
permit discontinuance by certified 
letter to the permittee.
		  (10)	 No permit 
shall be issued by failure of the 
department to act on an application or 
renewal.
	 B.	 Public 
participation:
		  (1)	
Proceedings for all permit issuances 
(including renewals), significant 
permit modifications, reopenings, 
revocations and terminations, and 
all modifications to the department’s 
list of insignificant activities, shall 
include public notice and provide 
an opportunity for public comment.  
The department shall provide 30 
days for public and affected program 
comment.  The department may hold 
a public hearing on the draft permit 
for any reason it deems appropriate, 
and shall hold such a hearing in the 
event of significant public interest.  
The department shall give notice of 
any public hearing at least 30 days in 
advance of the hearing.
		  (2)	 Public 
notice and notice of public hearing 
shall be given by publication in a 
newspaper of general circulation, to 
persons on a mailing list developed by 
the department (including those who 
request in writing to be on the list), 
and by other means if necessary to 
assure adequate notice to the affected 
public.
		  (3)	 The public 
notice shall identify:
			   (a)	
the affected facility;
			   (b)	
the names and addresses of the 
applicant or permittee and its owners;
			   (c)	
the name and address of the 
department;
			   (d)	
the activity or activities involved in 
the permit action;
			   (e)	
the emissions change(s) involved in 
any permit modification;

			   (f)	
the name, address and telephone 
number of a person from whom 
interested persons may obtain 
additional information, including 
copies of the permit draft, the 
application, and relevant supporting 
materials;
			   (g)	
a brief description of the comment 
procedures required by the 
department; and 
			   (h)	 as 
appropriate, a statement of procedures 
to request a hearing, or the time and 
place of any scheduled hearing.
		  (4)	 Notice of 
public hearing shall identify:
			   (a)	
the affected facility;
			   (b)	
the names and addresses of the 
applicant or permittee and its owners;
			   (c)	
the name and address of the 
department;
			   (d)	
the activity or activities involved in 
the permit action;
			   (e)	
the name, address and telephone 
number of a person from whom 
interested persons may obtain 
additional information;
			   (f)	
a brief description of hearing 
procedures; and
			   (g)	
the time and place of the scheduled 
hearing.
		  (5)	 The time, 
date, and place of the hearing shall be 
determined by the department.  The 
department shall appoint a hearing 
officer.  A transcript of the hearing 
shall be made at the request of either 
the department or the applicant and at 
the expense of the person requesting 
the transcript.  At the hearing, all 
interested persons shall be given a 
reasonable chance to submit data, 
views or arguments orally or in 
writing and to examine witnesses 
testifying at the hearing.
		  (6)	 The 
department shall keep a record of the 
commenters and also of the issues 
raised during the public participation 

process so that the administrator may 
fulfill his or her obligation under 
Section 505(b)(2) of the federal act to 
determine whether a citizen petition 
may be granted.  Such records shall 
be available to the public upon 
request.
		  (7)	 The 
department shall provide such notice 
and opportunity for participation 
by affected programs as is provided 
for by Subsection C of 20.11.42.13 
NMAC.
	 C.	 Review by 
the administrator and affected 
programs:
		  (1)	
Notification.  The department 
shall not issue an operating 
permit (including permit renewal 
or reissuance), minor permit 
modification, or significant permit 
modification until affected programs 
and the administrator have had an 
opportunity to review the proposed 
permit as required under 20.11.42.13 
NMAC.  Permits for source categories 
waived by the administrator from this 
requirement and any permit terms or 
conditions, which are not required 
under the federal act or under any of 
its requirements, are not subject to 
administrator review or approval.
			   (a)	
Within five days of notification by 
the department that the application 
has been determined complete, the 
applicant shall provide a copy of 
the complete permit application 
(including the compliance plan and 
all additional materials submitted 
to the department) directly to 
the administrator.  The permit or 
permit modification shall not be 
issued without certification to the 
department of such notification.  
The department shall provide to the 
administrator a copy of each draft 
permit, each proposed permit, each 
final operating permit, and any other 
relevant information requested by the 
administrator.
			   (b)	
The department shall provide notice 
of each draft permit to any affected 
program on or before the time that 
the department provides this notice 
to the public under Subsection B of 
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20.11.42.13 NMAC, except to the 
extent that minor permit modification 
procedures require the timing of the 
notice to be different.
			   (c)	
The department shall keep for five 
years such records and submit to the 
administrator such information as 
the administrator may reasonably 
require in order to ascertain whether 
the program complies with the 
requirements of the federal act or 
related applicable requirements.
		  (2)	 Responses 
to objections.
		                 (a)	
No permit for which an application 
must be transmitted to the 
administrator under 20.11.42 NMAC 
shall be issued by the department if 
the administrator, after determining 
that issuance of the proposed permit 
would not be in compliance with 
applicable requirements, objects 
to such issuance in writing within 
45 days of receipt of the proposed 
permit and all necessary supporting 
information.
			   (b)	
If the administrator does not object 
in writing under Subparagraph 
(a) above, any person may, within 
60 days after the expiration of the 
administrator’s 45-day review period, 
petition the administrator to make 
such objection.  Any such petition 
shall be based only on objections 
to the permit that were raised with 
reasonable specificity during the 
public comment period provided 
for in Subsection B of 20.11.42.13 
NMAC, unless the petitioner 
demonstrates that it was impracticable 
to raise such objections within such 
period, or unless the grounds for such 
objection arose after such period.  If 
the administrator objects to the permit 
as a result of a petition filed under 
this subparagraph, the department 
shall not issue the permit until the 
administrator’s objection has been 
resolved, except that a petition for 
review does not stay the effectiveness 
of a permit or its requirements if the 
permit was issued after the end of the 
45-day review period and prior to the 
administrator’s objection.
			   (c)	
The department, as part of the 

submittal of the proposed permit 
to the administrator (or as soon as 
possible after the submittal for minor 
permit modification procedures 
allowed under Paragraph (2) of 
Subsection E of 20.11.42.13 NMAC), 
shall notify the administrator and any 
affected program in writing of any 
refusal by the department to accept 
all recommendations for the proposed 
permit that the affected program 
submitted during the public or 
affected program review period.  The 
notice shall include the department’s 
reasons for not accepting any 
such recommendation.  The 
department is not required to accept 
recommendations that are not based 
on federally enforceable applicable 
requirements.
	 D.	 Petitions for 
review of final action:
		  (1)	 Hearing 
before the board.
			   (a)	
Any person who participated in 
a permitting action before the 
department and who is adversely 
affected by such permitting action 
may file a petition for hearing 
before the board.  For the purposes 
of 20.11.42.13 NMAC, permitting 
action shall include the failure of the 
department to take final action on an 
application for a permit (including 
renewal) or permit modification 
within the time specified in 20.11.42 
NMAC.
			   (b)	
The petition shall be made in 
writing to the board within 30 days 
from the date notice is given of the 
department’s action and shall specify 
the portions of the permitting action 
to which the petitioner objects, certify 
that a copy of the petition has been 
mailed or hand-delivered as required 
by this subparagraph, and attach a 
copy of the permitting action for 
which review is sought.  Unless a 
timely request for hearing is made, 
the decision of the department shall 
be final.  The petition shall be copied 
simultaneously to the department 
upon receipt of the appeal notice.  If 
the petitioner is not the applicant 
or permittee, the petitioner shall 
mail or hand-deliver a copy of the 

petition to the applicant or permittee.  
The department shall certify the 
administrative record to the board.
			   (c)	 If 
a timely request for hearing is made, 
the board shall hold a hearing within 
90 days of receipt of the petition in 
accordance with the joint air quality 
control board ordinances pursuant to 
the New Mexico Air Quality Control 
Act Section 74-2-7 NMSA 1978.
		  (2)	 Judicial 
review.
			   (a)	
Any person who is adversely affected 
by an administrative action taken by 
the board pursuant to Paragraph (1) of 
Subsection D of 20.11.42.13 NMAC 
may appeal to the court of appeals in 
accordance with the joint air quality 
control board ordinances pursuant to 
the New Mexico Air Quality Control 
Act Section 74-2-9 NMSA 1978.  
Petitions for judicial review must be 
filed no later than 30 days after the 
administrative action.
			   (b)	
The judicial review provided for by 
Subsection D of 20.11.42.13 NMAC 
shall be the exclusive means for 
obtaining judicial review of the terms 
and conditions of the permit.
	 E.	 Permit 
modifications:
		  (1)	
Administrative permit 
amendments.
			   (a)	
An administrative permit amendment 
is one that:
				    (i)	
corrects typographical errors;
			                (ii)	
provides for a minor administrative 
change at the source, such as a change 
in the address or phone number of any 
person identified in the permit;
			               (iii)	
incorporates a change in the permit 
solely involving the retiring of an 
emissions unit;
			               (iv)	
requires more frequent monitoring or 
reporting by the permittee; or
			                (v)	
any other type of change which has 
been determined by the department 
and the administrator to be similar to 
those in this paragraph.
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			   (b)	
Changes in ownership or operational 
control of a source may be made as 
administrative amendments provided 
that:
			                 (i)
a written agreement, containing a 
specific date for transfer of permit 
responsibility, coverage, and liability 
between the current and new 
permittee, has been submitted to the 
department, and either the department 
has determined that no other change 
in the permit is necessary, or changes 
deemed necessary by the department 
have been made;
			                (ii)	
the new owners have submitted the 
application information required in 
Subparagraph (b) of Paragraph (4) 
Subsection A of 20.11.42.12 NMAC;
		                             (iii) 
no grounds exist for permit 
termination, as set out in Items (ii) 
and (iii) of Subparagraph (c) of 
Paragraph (1) of Subsection F of 
20.11.42.13 NMAC; and
			               (iv)	
the permittee has published a public 
notice of the change in ownership of 
the source in a newspaper of general 
circulation in the area where the 
source is located.
			   (c)	
The department may incorporate 
administrative permit amendments 
without providing notice to the 
public or affected programs, provided 
that it designates any such permit 
modifications as administrative 
permit amendments and submits a 
copy of the revised permit to the 
administrator.
			   (d)	
The department shall take no more 
than 60 days from receipt of a 
request for an administrative permit 
amendment to take final action on 
such request.  The permittee may 
implement the changes outlined in 
Items (i) through (iv) of Subparagraph 
(a) of Paragraph (1) of Subsection E 
of 20.11.42.13 NMAC immediately 
upon submittal of the request for 
the administrative amendment.  
The permittee may implement the 
changes outlined in Item (v) of 
Subparagraph (a) of Paragraph (1) of 

Subsection E of 20.11.42.13 NMAC 
or Subparagraph (b) of Paragraph 
(1) Subsection E of 20.11.42.13 
NMAC above upon approval of the 
administrative amendment by the 
department.
		  (2)	 Minor 
permit modifications.
			   (a)	
Minor permit modification procedures 
may be used only for those permit 
modifications that:
			                 (i)	
do not violate any applicable 
requirement;
			                (ii)	
do not involve relaxation of existing 
monitoring, reporting, or record 
keeping requirements in the permit;
			               (iii)	
do not require or change a case-by-
case determination of an emission 
limitation or other standard, or 
a source-specific determination 
for temporary sources of ambient 
impacts, or a visibility or increment 
analysis;
			               (iv)	
do not seek to establish or change a 
permit term or condition for which 
there is no corresponding underlying 
applicable requirement and that the 
permittee has assumed to avoid an 
applicable requirement to which the 
source would otherwise be subject; 
such terms and conditions include 
any federally enforceable emissions 
cap assumed to avoid classification 
as a Title I modification and any 
alternative emissions limit approved 
pursuant to regulations promulgated 
under Section 112(i)(5) of the federal 
act;
			                (v)	
are not Title I modifications; and
			               (vi)	
are not required by the department 
to be processed as a significant 
modification pursuant to Paragraph 
(3) Subsection E of 20.11.42.13 
NMAC.
			   (b)	
A permittee shall not submit 
multiple minor permit modification 
applications that may conceal a 
larger modification that would not be 
eligible for minor permit modification 
procedures.  The department may, at 

its discretion, require that multiple 
related minor permit modification 
applications be submitted as a 
significant permit modification.
			   (c)	
An application requesting the use of 
minor permit modification procedures 
shall meet the requirements of 
Paragraphs (3) and (4) of Subsection 
A of 20.11.42.12 NMAC and shall 
include:
				    (i)	
a description of the change, the 
emissions resulting from the change, 
and any new applicable requirements 
that will apply if the change occurs;
			                (ii)	
the applicant’s suggested draft permit;
			               (iii)	
certification by a responsible official, 
consistent with Paragraph (5) of 
Subsection A of 20.11.42.12 NMAC, 
that the proposed modification meets 
the criteria for use of minor permit 
modification procedures and a request 
that such procedures be used; and
			               (iv)	
if the requested permit modification 
would affect existing compliance 
plans or schedules, related progress 
reports, or certification of compliance 
requirements, an outline of such 
effects.
			   (d)	
The department shall, within 30 days 
after its receipt of an application for 
a minor permit modification, review 
such application for completeness.  
Unless the department determines 
that an application is not complete, 
requests additional information 
or otherwise notifies the applicant 
of incompleteness within 30 days 
of receipt of an application, the 
application shall be deemed complete.  
If the application is judged complete, 
a certified letter to that effect shall 
be sent to the applicant.  If the 
application is judged incomplete a 
certified letter shall be sent to the 
applicant stating what additional 
information or points of clarification 
are necessary to judge the application 
complete.
		                 (e)	
Within five working days of 
notification by the department that 
the minor permit modification 
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application has been ruled complete, 
the applicant shall meet its obligation 
under Paragraph (1) of Subsection C 
of 20.11.42.13 NMAC to notify the 
administrator and affected programs 
of the requested permit modification.  
The department promptly shall 
send any notice required under 
Subparagraph (b) of Paragraph (1) of 
Subsection C of 20.11.42.13 NMAC 
and Paragraph (2) of Subsection 
C of 20.11.42.13 NMAC to the 
administrator and affected programs.
			   (f)	
The permittee may make the 
change proposed in its minor permit 
modification application immediately 
after such application is deemed 
complete.  After the permittee makes 
the change allowed by the preceding 
sentence, and until the department 
takes any of the actions specified in 
Subparagraph (g) of Paragraph (2) of 
Subsection E of 20.11.42.13 NMAC 
below, the permittee must comply 
with both the applicable requirements 
governing the change and the 
proposed permit terms and conditions.  
During this time period, the permittee 
need not comply with the existing 
permit terms and conditions it seeks 
to modify.  If the permittee fails to 
comply with its proposed permit 
terms and conditions during this time 
period, the existing permit terms and 
conditions it seeks to modify may be 
enforced against it.
			   (g)	
The department may not issue a 
final minor permit modification 
until after the administrator’s 45-
day review period of the proposed 
permit modification or until EPA 
has notified the department that 
the administrator will not object to 
issuance of the permit modification, 
although the department may approve 
the permit modification prior to that 
time.  Within 90 days of ruling the 
application complete under minor 
permit modification procedures 
or within 15 days after the end of 
the administrator’s 45-day review 
period under, whichever is later, the 
department shall:
				    (i)	
issue the permit modification as it was 
proposed;

			                (ii)	
disapprove the permit modification 
application;
			               (iii)
determine that the requested 
modification does not meet the 
minor permit modification criteria 
and should be reviewed under the 
significant modification procedures; 
or
			               (iv)	
revise the draft permit modification 
and transmit to the administrator the 
new proposed permit modification 
as required by Paragraph (1) of 
Subsection C of 20.11.42.13 NMAC.
		  (3)	 Significant 
permit modifications.
			   (a)	 A 
significant permit modification is:
			                 (i)	
any revision to an operating permit 
that does not meet the criteria under 
the provisions for administrative 
permit amendments under Paragraph 
(1) of Subsection E of 20.11.42.13 
NMAC or for minor permit 
modifications under Paragraph (2) of 
Subsection E of 20.11.42.13 NMAC 
above;
			                (ii)	
any modification that would result in 
any relaxation in existing monitoring, 
reporting or record keeping permit 
terms or conditions;
			               (iii)	
any modification for which action 
on the application would, in the 
judgment of the department, require 
decisions to be made on significant or 
complex issues; and
			               (iv)	
changes in ownership which do not 
meet the criteria of  Subparagraph (b) 
of Paragraph (1) of Subsection E of 
20.11.42.13 NMAC.
			   (b)	
For significant modifications which 
are not required to undergo pre-
construction permit review and 
approval, changes to the source 
which qualify as significant permit 
modifications shall not be made 
until the department has issued the 
operating permit modification.
			   (c)	
For significant modifications which 
have undergone pre-construction 

permit review and approval, the 
permittee shall:
			                 (i)
before commencing operation, 
notify the department in writing of 
any applicable requirements and 
operating permit terms and conditions 
contravened by the modification, 
emissions units affected by the 
change, and allowable emissions 
increases resulting from the 
modification; and
			                (ii)	
within 12 months after commencing 
operation, file a complete operating 
permit modification application.
			   (d)	
Where an existing operating permit 
would specifically prohibit such 
change, the permittee must obtain 
an operating permit modification 
before commencing operation or 
implementing the change.
			   (e)	
Significant permit modifications 
shall meet all requirements of 
20.11.42 NMAC for permit issuance, 
including those for applications, 
public participation, review by 
affected programs and review by the 
administrator.
			   (f)	
The department shall complete review 
on the majority of significant permit 
modification applications within nine 
months after the department rules the 
applications complete.
		  (4)	
Modifications to acid rain sources.  
Administrative permit amendments 
and permit modifications for purposes 
of the acid rain portion of the permit 
shall be governed by regulations 
promulgated by the administrator 
under Title IV of the federal act.
	 F.	 Permit reopening, 
revocation or termination:
		  (1)	 Action by 
the department.
			   (a)	
Each permit shall include provisions 
specifying the conditions under which 
the permit will be reopened prior to 
the expiration of the permit.  A permit 
shall be reopened and revised for any 
of the following, and may be revoked 
and reissued for (iii) or (iv) of the 
following:
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			                 (i)	
additional applicable requirements 
under the federal act become 
applicable to a major source with a 
remaining permit term of three or 
more years; such a reopening shall be 
completed not later than 18 months 
after promulgation of the applicable 
requirement; no such reopening is 
required if the effective date of the 
requirement is later than the date on 
which the permit is due to expire, 
unless the original permit or any of 
its terms or conditions have been 
extended past the expiration date of 
the permit pursuant to Paragraph (4) 
Subsection A of 20.11.42.13 NMAC;
			                (ii)	
additional requirements (including 
excess emissions requirements) 
become applicable to a source under 
the acid rain program promulgated 
under Title IV of the federal act; 
upon approval by the administrator, 
excess emissions offset plans shall be 
deemed to be incorporated into the 
permit;
			               (iii)	
the department or the administrator 
determines that the permit contains 
a material mistake or that inaccurate 
statements were made in establishing 
the terms or conditions of the permit; 
or
			               (iv)	
the department or the administrator 
determines that the permit must be 
revised or revoked and reissued to 
assure compliance with the applicable 
requirements.
			   (b)	
Proceedings to reopen and revise, 
or revoke and reissue, a permit 
shall affect only those parts of the 
permit for which cause to reopen 
or revoke exists.  Units for which 
permit conditions have been revoked 
shall not be operated until permit 
reissuance.  Reopenings shall be made 
as expeditiously as practicable.
			   (c)	 A 
permit, or an authorization to operate 
under a general permit, may be 
terminated when:
			                 (i)	
the permittee fails to meet the 
requirements of an approved 
compliance plan;

			                (ii)	
the permittee has been in significant 
or repetitious non-compliance 
with the operating permit terms or 
conditions;
			               (iii)	
the applicant or permittee has 
exhibited a history of willful disregard 
for environmental laws of any state 
or tribal authority, or of the United 
States;
			               (iv)	
the applicant or permittee has 
knowingly misrepresented a material 
fact in any application, record, report, 
plan, or other document filed or 
required to be maintained under the 
permit;
			                (v)	
the permittee fails to pay fees required 
under the fee schedule in 20.11.2 
NMAC;
			               (vi)	
the permittee falsifies, tampers with 
or renders inaccurate any monitoring 
device or method required to be 
maintained under the permit;
			              (vii)	
the administrator has found that cause 
exists to terminate the permit.
			   (d)	
The department shall, by certified 
mail, provide a notice of intent to the 
permittee at least 30 days in advance 
of the date on which a permit is to be 
reopened or revoked, or terminated, 
except that the department may 
provide a shorter time period in the 
case of an emergency.
		  (2)	 Action by 
the administrator.  Within 90 days, 
or longer if the administrator extends 
this period, after receipt of written 
notification that the administrator has 
found that cause exists to terminate, 
modify or revoke and reissue a 
permit the department shall forward 
to the administrator a proposed 
determination of termination, 
modification, or revocation and 
reissuance, as appropriate.  Within 90 
days from receipt of an administrator 
objection to a proposed determination, 
the department shall address and act 
upon the administrator’s objection.
		  (3)	
Compliance orders.  
Notwithstanding any action which 
may be taken by the department or the 

administrator under Paragraph (1) and 
(2) of Subsection F of 20.11.42.13 
NMAC, a compliance order issued in 
accordance with the joint air quality 
control board ordinances pursuant 
to the New Mexico Air Quality 
Control Act, Section 74-2-12 NMSA 
1978 may include a suspension or 
revocation of any permit or portion 
thereof.
	 G.	 Citizen suit:  
Pursuant to Section 304 of the federal 
act, 42 USC 7604, any person may 
commence certain civil actions under 
the federal act.
	 H.	 Enforcement:  
Notwithstanding any other 
provision in the New Mexico state 
implementation plan approved by the 
administrator, any credible evidence 
may be used for the purpose of 
establishing whether a person has 
violated or is in violation of any such 
plan.
		  (1)	
Presumptively credible evidence.  
Information from the use of the 
following methods is presumptively 
credible evidence of whether a 
violation has occurred at the source:
			   (a)	
a monitoring method approved for the 
source pursuant to 20.11.42 NMAC 
and incorporated into an operating 
permit; or 
			   (b)	
compliance methods specified in the 
applicable plan.
		  (2)	
Presumptively credible testing, 
monitoring, or information 
gathering methods.  The following 
testing, monitoring or information 
gathering methods are presumptively 
credible testing, monitoring or 
information gathering methods:
			   (a)	
any federally enforceable monitoring 
or testing methods, including those in 
40 CFR parts 51, 60, 61 and 75; and
			   (b)	
other testing, monitoring or 
information gathering methods that 
produce information comparable 
to that produced by any method in 
Paragraphs (1) or (2) of Subsection H 
of 20.11.42.13 NMAC.
[20.11.42.13 NMAC - Rp, 
20.11.42.13 NMAC, 11/05/2024]
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HISTORY OF 20.11.42 NMAC:
Pre-NMAC History:  The material in this part was derived from that previously filed with the commission of public 
records - state records center and archives.
Regulation No. 41, Operating Permits, 3/1/94.
Regulation No. 41, Operating Permits, 12/16/94.

History of Repealed Material:  20.11.42 NMAC Operating Permits, filed 8/10/2009, was repealed and replaced by 
20.11.42 NMAC Operating Permits, effective 11/05/2024.

Other History:  Regulation No. 41, Operating Permits, filed 12/16/94 was renumbered and reformatted into first version 
of the New Mexico Administrative Code as 20 NMAC 11.42, Operating Permits, filed 10/27/95.
20 NMAC 11.42, Operating Permits, filed 10/27/95, was renumbered, reformatted, amended and replaced by 20.11.42 
NMAC, Operating Permits, effective 10/1/2002.
________________________________________________________________________________________________

ALBUQUERQUE - BERNALILLO COUNTY 
AIR QUALITY CONTROL BOARD

This is an amendment to 20.11.8 NMAC, Sections 11, 12, and 13, effective November 5, 2024.

20.11.8.11          INCORPORATION OF FEDERAL AMBIENT AIR QUALITY STANDARDS:  Except 
as otherwise provided, the National Primary and Secondary Ambient Air Quality Standards of the United States 
environmental protection agency including the General Provisions thereto, codified at 40 CFR Part 50 (including 
appendices), as amended through [January 12, 2009] October 9, 2024, are hereby incorporated into 20.11.8 NMAC.  
Section 20.11.8.13 NMAC is a summary of the federal and state standards incorporated in 20.11.8 NMAC.
[20.11.8.11 NMAC - N, 7/1/2004; A, 9/14/2009; A, 11/05/2024]

20.11.8.12	 INCORPORATION OF STATE AMBIENT AIR QUALITY STANDARDS:  Except as otherwise 
provided, the state Ambient Air Quality Standards of the environmental improvement board codified at 20.2.3 NMAC, 
as amended through October 9, 2024, are hereby incorporated into 20.11.8 NMAC.  Section 20.11.8.13 NMAC is a 
summary of the federal and state standards incorporated in 20.11.8 NMAC.
[20.11.8.12 NMAC - N, 7/1/2004; A, 9/14/2009; A, 11/05/2024]

20.11.8.13	 SUMMARY OF FEDERAL AND STATE AMBIENT AIR QUALITY STANDARDS:
Pollutant Standards

Reference Federal Primary Federal Secondary New Mexico State

Carbon Monoxide (CO)
8-hour average 40 CFR 50.8 9 ppm none 8.7 ppm
1-hour average 40 CFR 50.8 35 ppm none 13.1 ppm

Nitrogen Dioxide (NO2)
24-hour average 20.2.3.111 NMAC none none 0.10 ppm
1-hour average 40 CFR 50 100 ppb none  none
Annual arithmetic mean 40 CFR 50.11 0.053 ppm 0.053 ppm 0.05 ppm

Ozone (O3)

8-hour average 40 CFR 50.10 [0.8 ppm] 0.070 
ppm [0.8 ppm] 0.070 ppm none

[(Effective May 27, 2008)] (Effective December 28, 2015)
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Sulfur Dioxide (SO2)
1-hour average 40 CFR 50.4 0.75 ppb none none
3-hour average 40 CFR 50.5 none 0.5 ppm none

24-hour average [40 CFR 50.4] 
20.2.3.110 NMAC [0.14 ppm] none none 0.10 ppm

Annual (arithmetic 
mean)

[40 CFR 50.4] 
20.2.3.110 NMAC [0.030 ppm] none none 0.02 ppm 

Particulate Matter (PM2.5)
24-hour average 40 CFR 50.13 35 µg/m3 35 µg/m3 none
(Effective December 18, 2006)
Annual (arithmetic 
mean)

40 CFR 50.7 &
40 CFR 50.13

[15.0 µg/m3] 9.0 
µg/m3

[15.0 µg/m3] 9.0 µg/
m3 none

Particulate Matter (PM10)
24-hour average 40 CFR 50.6 150 µg/m3 150 µg/m3 none

Lead (Pb)
Rolling 3-month 
average 40 CFR 50.16 0.15µg/m3 0.15µg/m3 none

(Effective 1 year after date of area attainment designation)

Hydrogen Sulfide
1-hr average 20.2.3.110 NMAC none none 0.010 ppm

Total Reduced Sulfur
1/2-hour average 20.2.3.110 NMAC none none 0.003 ppm

Particulate Matter (TSP)
24-hour average 20.2.3.109 NMAC none none [150 µg/m3] none
7-day average 20.2.3.109 NMAC none none [110 µg/m3] none
30-day average 20.2.3.109 NMAC none none [90 µg/m3] none
Annual geometric mean 20.2.3.109 NMAC none none [60 µg/m3] none

[20.11.8.13 NMAC - N, 7/1/2004; A, 9/14/2009; A, 11/05/2024]
_______________________________________________________________________________________________

PUBLIC EMPLOYEE 
LABOR RELATIONS 

BOARD

This is an amendment to 11.21.1 
NMAC, Section 17 effective 
11/5/2024.

11.21.1.17	 EVIDENCE 
ADMISSIBLE:	 The technical rules 
of evidence shall not apply, but, 
in ruling [of] on the admissibility 

of evidence, the hearing examiner 
or board may require reasonable 
substantiation of statements or records 
tendered, the accuracy or truth of 
which is in reasonable doubt.
		  A.	 [Irrelevant] 
Upon receiving a timely objection 
by a party or by any person who 
may be aggrieved by its admission, 
the hearing examiner may exclude 
irrelevant, immaterial, unreliable, 
unduly repetitious or cumulative 
evidence, and evidence that is 
confidential or evidence protected 

by the rules of privilege (such as 
attorney-client, physician-patient or 
special privilege) [shall be excluded 
upon timely objection] unless 
admissibility is otherwise authorized 
or required by law or court order.
		  B.	 The 
hearing examiner or board may 
receive any evidence not objected to, 
or may, upon the hearing examiner’s 
or board’s own initiative, exclude 
such evidence [if it is irrelevant, 
immaterial, unreliable, unduly 
repetitious, cumulative or privileged].
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		  C.	 Evidence 
may be tentatively received by the 
hearing examiner or board, reserving 
a ruling on its
admissibility until the issuance of a 
report or decision.
		  D.	 Nothing 
in this rule requires the hearing 
examiner or board to provide notice 
of a tentative or final decision on 
admissibility of evidence to any 
person who is not a party to the 
pertinent proceedings.
[11.21.1.17 NMAC - N, 3/15/2004; A, 
11/5/2024]
______________________________

PUBLIC EMPLOYEE 
LABOR RELATIONS 

BOARD

This is an amendment to 11.21.2 
NMAC, Section 37 effective 
11/5/2024.

11.21.2.37	 UNIT 
CLARIFICATION:
	 A.	 Except as provided 
in Subsection A of Section 24 of the 
Act, a unit clarification petition is 
appropriate for resolving ambiguities 
concerning the unit placement of 
individuals who come within a newly 
established classification; where 
the circumstances surrounding the 
creation of an existing collective 
bargaining unit are alleged to have 
changed sufficiently to warrant a 
change in the scope and description 
of that unit, or where a merger or 
realignment of previously existing 
bargaining units represented by the 
same labor organization occurs. 
[either] Either the exclusive 
representative or the employer may 
file with the director a petition for 
unit clarification.  Such a petition 
seeking realignment of existing units 
into horizontal units may be filed and 
processed only when it relates to state 
employees.
	 B.	 Upon the filing 
of a petition for unit clarification, 
the director shall investigate the 
relevant facts, and shall either set 
the matter for hearing or shall issue 
a report recommending resolution 

of the issues within 30 days of the 
filing of the petition.  In the director’s 
investigation or through the hearing, 
the director or hearing examiner 
shall determine whether a question 
concerning representation exists 
and, if so, shall dismiss the petition.  
In such a case, the petitioner may 
proceed otherwise under these rules.
	 C.	 If the director or 
hearing examiner determines that no 
question concerning representation 
exists and that the petitioned-for 
clarification is justified by the 
evidence presented, the director or 
hearing examiner shall issue a report 
clarifying the unit within 30 days of 
the filing of the petition if no hearing 
is determined necessary, or within 
30 days of the hearing if a hearing is 
determined necessary.  If the director 
determines that a question concerning 
representation exists, the petition shall 
be dismissed.
	 D.	 A director or 
hearing examiner determination on 
a unit clarification petition shall be 
appealable to the board under the 
same procedures set forth in Section 
22, above.
[11.21.2.37 NMAC - N, 3/15/2004; A, 
2/28/2005; A, 7/1/2020; A, 11/5/2024]
______________________________

REGULATION 
AND LICENSING 

DEPARTMENT
PHARMACY, BOARD OF

This is an amendment to 16.19.4 
NMAC, Section 7, and 9 effective 
11/05/2024

16.19.4.7	 DEFINITIONS:
	 A.	 “A year” begins 
with the pharmacist’s birth month and 
ends the last day of the pharmacist’s 
birth month the following year.
	 B.	 “Accredited 
provider” An institution, organization 
or agency that has been recognized 
by the accreditation council for 
pharmacy education, in accord with 
its policy and procedures, as having 
demonstrated compliance with the 
standards which are indicative of the 
provider’s capability to develop and 

deliver quality continuing pharmacy 
education 

C.	 “Activity” as used 
in the ACPE criteria for quality and 
these regulations, the term refers to 
an individual educational experience 
or program such as a lecture, home 
study course, workshop, seminar, 
symposium, etc.
	 D.	 “Alternate 
supervising physician” means 
a physician who holds a current 
unrestricted license, is a cosignatory 
on the notification of supervision, 
agrees to act as the supervising 
physician in the supervising 
physician’s absence, or expand the 
“scope of practice or sites of practice” 
of the pharmacist clinician and is 
approved by the board.
	 E.	 “Board” means the 
New Mexico board of pharmacy.
	 F.	 “Consultation” 
means communication in person, 
telephonically, by two-way radio, by 
e-mail or by other electronic means.
	 G.	 “Contact hour” 
means a unit of measure equivalent 
to 60 minutes of participation in 
an approved organized learning 
experience or activity.
	 H.	 “Continuing 
education unit (CEU)” means ten 
contact hours of participation or it’s 
equivalent in an organized continuing 
education activity sponsored by an 
accredited provider.
	 I.	 “Continuing 
pharmacy education (CPE)” means 
a structured education activity offered 
by an accredited provider, designed 
or intended to support the continuing 
development of pharmacies or 
pharmacy technicians to maintain 
and enhance their competence.  
Continuing pharmacy education 
should promote problem-solving and 
critical thinking and be applicable to 
the practice of pharmacy.
	 J.	 “Continuing 
professional development 
(CPD)” means the responsibility of 
individual pharmacists for systematic 
maintenance, development and 
broadening of knowledge, skills 
and attitudes, to ensure continuing 
competence as a professional, 
throughout their careers.
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	 K.	 “Criteria 
for quality” means continuing 
education provider shall show 
evidence of adherence to the criteria 
adopted by the American council 
on pharmaceutical education 
as indicative of the ability to 
provide continuing pharmaceutical 
education activities; areas include:  
administrative and organization; 
budget and resources; teaching staff; 
educational content management of 
activity; method of delivery; facilities; 
evaluation mechanism.
	 L.	 “Dangerous drug” 
means a drug that, because of any 
potentiality for harmful effect or the 
methods of its use or the collateral 
measures necessary to its use, is not 
safe except under the supervision of 
a provider licensed by law to direct 
the use of such drug and the drug 
prior to dispensing is required by 
federal law and state law to bear the 
manufacturer’s legend “Caution:  
Federal law prohibits dispensing 
without a prescription;” or “Caution:  
federal law restricts this drug to 
use by or on the order of a licensed 
veterinarian.”; or “Rx only.”
	 M.	 “Guidelines or 
protocol” means a written agreement 
between a pharmacist clinician or 
group of pharmacist clinicians and a 
physician or group of physicians that 
delegates prescriptive authority.
	 N.	 “Initial pharmacist 
licensure” means the license issued 
shall be valid for no less than 24 
months.  The license will expire the 
last date of his/her birth month that 
immediately follows the minimum 24 
month time period.
	 O.	 “Live programs” 
means CPE activities that provide for 
direct interaction between faculty and 
participants and may include lectures, 
symposia, live teleconferences, 
workshops, etc.
	 P.	 “Monitor 
dangerous drug therapy” means to 
review the dangerous drug therapy 
regimen of patients by a pharmacist 
clinician for the purpose of evaluating 
and rendering advice regarding 
adjustment of the regimen.  “Monitor 
dangerous drug therapy” includes:
		  (1)	 collecting 

and reviewing patient dangerous drug 
histories;
		  (2)	 measuring 
and reviewing routine patient vital 
signs including pulse, temperature, 
blood pressure and respiration;
		  (3)	 ordering 
and evaluating the results of 
laboratory tests relating to dangerous 
drug therapy, including blood 
chemistries and cell counts, controlled 
substance therapy levels, blood, urine, 
tissue or other body fluids, culture 
and sensitivity tests when performed 
in accordance with guidelines or 
protocols applicable to the practice 
setting and;
		  (4)	 evaluating 
situations that require the immediate 
attention of the physician and 
instituting or modifying treatment 
procedures when necessary.
	 Q.	 “Oversight 
committee” means a joint committee 
made up of four members to 
hear issues regarding pharmacist 
clinicians’ prescriptive authority 
activities and supervising physicians’ 
direction of these activities.
	 R.	 “Patient safety” 
means the prevention of healthcare 
errors and the elimination or 
mitigation of patient injury caused by 
healthcare errors.
	 S.	 “Pharmaceutical 
care” means the provision of drug 
therapy and other patient care services 
related to drug therapy intended 
to achieve definite outcomes that 
improve a patient’s quality of life, 
including identifying potential 
and actual drug-related problems, 
resolving actual drug-related 
problems and preventing potential 
drug-related problems.
	 T.	 “Pharmacist” 
means a person duly licensed by the 
board to engage in the practice of 
pharmacy pursuant to the Pharmacy 
Act, Sections 61-11-1, 61-11-2, 61-
11-4 to 61-11-28 NMSA 1978.
	 U.	 “Pharmacist 
clinician” means a pharmacist 
with additional training required by 
regulations adopted by the board in 
consultation with the New Mexico 
medical board and the New Mexico 
academy of physician assistants, 

who exercises prescriptive authority 
in accordance with guidelines or 
protocol.
	 V.	 “Pharmacist 
in charge” means a pharmacist 
who accepts responsibility for 
the operation of a pharmacy in 
conformance with all laws and rules 
pertinent to the practice of pharmacy 
and the distribution of drugs and who 
is personally in full and actual charge 
of the pharmacy and its personnel.
	 W.	 “Practice of 
pharmacy” means continually 
optimizing medication safety, 
patient wellness, and quality of 
services through the effective use of 
pharmaceutical care and emerging 
technologies and competency-based 
and performance-based training.  The 
practice of pharmacy may include:
		  (1)	
Pharmaceutical dispensing including 
product selection.  
		  (2)	 specialty 
pharmacy practice including 
pharmacists working for licensed 
pharmaceutical manufacturers or 
wholesalers;
		  (3)	 practice of 
telepharmacy within and across state 
lines;
		  (4)	 engaging 
in health care educational activities;
		  (5)	 pharmacy-
specific academia;
		  (6)	 provision 
of those acts or services necessary 
to provide pharmaceutical care in all 
areas of patient care including patient 
counseling, prescriptive authority, 
drug administration, primary care, 
medication therapy management, 
collaborative practice, and monitoring 
dangerous drug therapy;
		  (7)	 inspecting 
on a full time basis to ensure 
compliance with the practice of 
pharmacy;
		  (8)	
provision of pharmaceutical and 
drug information services, as well as 
consultant pharmacy services;
		  (9)	 engaging 
in other phases of the pharmaceutical 
profession including those with 
research or investigational or 
dangerous drugs; 
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		  (10)	 engaging 
in functions that relate directly to the 
administrative, advisory, or executive 
responsibilities pursuant to the 
practice of pharmacy in this state;
		  (11)	 the 
responsibility for compounding and 
labeling of drugs and devices;
		  (12)	 the proper 
and safe storage of drugs and devices; 
and
		  (13)	 the 
maintenance of proper records.
	 X.	 “Practitioner” 
means a health care provider duly 
authorized by law in New Mexico to 
prescribe dangerous drugs including 
controlled substances in schedules II 
through V.
	 Y.	 “Prescriptive 
authority” means the authority to 
prescribe, administer, monitor or 
modify dangerous drug therapy.
	 Z.	 “Professional 
judgment” means a cognitive 
process, by alicensed pharmacist, 
that takes education, experience 
and current standards of practice 
into consideration when drawing 
conclusions and reaching decisions.
	 AA.	 “Renewal period” 
means continuing education programs 
or activities must be completed 
during the 24 month time period 
occurring between the last day of the 
pharmacist’s birth month and the last 
day of his/her birth month 2 years 
later.
	 BB.	 “Scope of 
practice” means those duties and 
limitations of duties placed upon a 
pharmacist clinician and includes the 
limitations implied by the field of 
practice of the supervising physician 
and/or the alternate supervising 
physician(s) and the board.
	 CC.	 “Standard of care” 
means care provided by a licensee 
that is within the accepted standard of 
care that would be provided in a same 
or similar setting by a reasonably 
competent and prudent licensee or 
registrant with similar education, 
training, and experience.
	 [CC.] DD.	
“Supervising physician” means 
a doctor, or group of doctors, of 
medicine or osteopathy approved by 

the board to supervise a pharmacist 
clinician; and includes a physician 
approved by the medical board as an 
alternate supervising physician.
[2/15/1996; 16.19.4.7 NMAC - 
Rn, 16 NMAC 19.4.7, 3/30/2002; 
A, 1/31/2007; A, 8/16/2010; A, 
10/25/2012; A, 11/13/2018; A, 
5/07/2024; A, 11/05/2024]

16.19.4.9	 DEFINING 
UNPROFESSIONAL OR 
DISHONORABLE CONDUCT:
	 A.	 Preamble:  In 
defining “unprofessional conduct” the 
definitions of professional conduct 
and a pharmacist’s duty should be 
considered.
	 B.	 Professional 
conduct may be defined as complying 
with all the laws and regulations that 
apply to a given professional activity.
	 C.	 Definition:  
Unprofessional or dishonorable 
conduct by a pharmacist shall mean, 
among other things, but not be limited 
to:
		  (1)	 Violation 
of any provision of the Pharmacy Act 
as determined by the board.
		  (2)	 Violation 
of the board of pharmacy regulations 
as determined by the board.
		  (3)	 Violation 
of the Drug and Cosmetic Act as 
determined by the board.
		  (4)	 Violation 
of the Controlled Substances Act as 
determined by the board.
		  (5)	 Failure of 
the pharmacist to conduct theirself 
professionally in conformity with 
all applicable federal, state and 
municipal laws and regulations to 
their relationship with the public, 
other health professions and fellow 
pharmacists.
		  (6)	 Failure to 
keep their pharmacy and/or area of 
professional practice clean, orderly, 
maintained and secured for the proper 
performance of their professional 
duties.
		  (7)	 Acquiring 
prescription stock from unlicensed 
sources.
		  (8)	 Failure to 
hold on the strictest confidence all 

knowledge concerning patrons, their 
prescriptions, and other confidence 
entrusted or acquired of by them; 
divulging in the interest of the patron 
only by proper forms, or where 
required for proper compliance with 
legal authorities.
		  (9)	
Participation in a plan or agreement 
which compromises the quality or 
extent of professional services, or 
facilities at the expense of public 
health or welfare.
		  (10)	 The 
solicitation of prescription business 
by providing prescribers with 
prescription blanks with the name of 
any licensed pharmacy or pharmacist 
printed thereon.
		  (11)	 The 
solicitation of prescription business 
by providing a prescriber with pre-
selected medication on a prescription 
blank.  This does not apply to:
			   (a)	
the inpatient, or institutional setting 
(i.e. long term care or correctional 
facility) by an in-house or contracted 
pharmacy; or
			   (b)	
a request for therapeutic interchange 
of a medication prescribed for the 
patient;
		  (12)	 The 
solicitation of a prescription whereby 
the initial prescription request was not 
initiated by the patient or practitioner.  
This does not apply to a request 
for therapeutic interchange of a 
medication prescribed for the patient.

(13)	 Failure 
to report a theft or loss of controlled 
substances in accordance with 
16.19.20.36 NMAC.
		  (14)	 Failure 
to report an impaired licensee in 
compliance with Subparagraph (a) 
of Paragraph (1) of Subsection C of 
16.19.4.12 NMAC.
		  (15)	 Failure 
to train or supervise adequately 
supportive personnel or the use of 
supportive personnel in activities 
outside the scope of their permitted 
activities.
		  (16)	
Conviction, plea of nolo contendere, 
or entering into any other legal 
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agreements for any violation of the 
Pharmacy Act, Controlled Substances 
Act, Drug Device and Cosmetic Act 
or any similar act of another state or 
territory of the United States.
		  (17)	
Suspension, revocation, denial, 
or forfeiture of license to practice 
or similar disciplinary action by a 
licensing agency of another state or 
territory of the United States.
		  (18)	 Dispensing 
a prescription for a dangerous drug 
to a patient without an established 
practitioner-patient relationship:
			   (a)	
except for the provision of treatment 
of partners of patients with sexually 
transmitted diseases when this 
treatment is conducted in accordance 
with the expedited partner therapy 
guidelines and protocol published 
by the New Mexico department of 
health;
			   (b)	
except for on-call practitioners 
providing services for a patient’s 
established practitioner;
			   (c)	
except for delivery of dangerous 
drug therapies to patients ordered by 
a New Mexico department of health 
physician as part of a declared public 
health emergency;
			   (d)	
except for dispensing the dangerous 
drug naloxone or other opioid 
antagonist as authorized in Section 
24-23-1 NMSA 1978;

(e)	
except for the prescribing or 
dispensing and administering for 
immunizations programs.
		  (19)	 Dispensing 
a prescription for a dangerous drug 
to a patient if the pharmacist has 
knowledge, or reasonably should 
know under the circumstances, 
that the prescription was issued 
on the basis of an internet-based 
questionnaire or an internet-
based consultation without a valid 
practitioner-patient relationship.
		  (20)	 Failure to 
perform a prospective drug review 
as described in Subsection D of 
16.19.4.16 NMAC and document 
steps taken to resolve potential 
problems.

		  (21)	 Acts or 
omissions within the provision of 
patient care including prescriptive 
authority, primary care, medication 
therapy management, collaborative 
practice, and monitoring dangerous 
drug therapy which fail to meet the 
standard of care.
[3/1/1993; 16.19.4.9 NMAC - Rn, 
16 NMAC 19.4.9, 3/30/2002; 
A, 7/15/2002; A, 1/15/2008; 
A, 9/16/2011; A, 8/31/2012; A, 
3/23/2016; A, 10/19/2019; A, 
11/13/2018; A, 9/13/2022; A, 
5/07/2024; A, 11/05/2024]
_________________________

End of Adopted Rules
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